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plaint of the plaintiff respectfully shows that the said 

» a manufacturing company daly organized and imeor- 
under the laws of the State of Chie and was seach on and 
the Reh day of May, A.D ISS3. and that ite headquarters 
place of business is at the city of Dayton, in the State of Ohio, 
net within the eastern district of Wisconsin or the State of Wis- 


1 Hie 


defemlant is a resident and citizen of the county of 
In said district. 

said Sth day of May, A. D. 1883, the plaintiff en- 
an agreement with the defendant, in writing, wherein and 
plaintlf in consideration of nine thousand dol- 
to be paid by the 2 as hereinafter . furnish ＋ 
in complete operation for the defendant in his ring mill at 
lelavan, in the county of Walworth, in said district, one first-class 
seventy-five-barrel capacity roller mill complete, including 
one six-break concentrated mill, x 1S; one double dx 18 
scratch rolls, three No. 3 Excelsior purifiers (if they are now 
made, otherwise three No. 0, G. F. Smith purifiers), one No. 2 cen- 
reel, one brun-duster, two No. 3 dust-collectors, with fans; 
rnard & Lea's mill separator, 30 to 40 bushels capacity ; one 
4-reel bolting chest 32 x 16 (or all necessary bolting chests that may 
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be necessary for a complete job), with one extra smutting 
and one garner over first holding about 75 bushels, neces- 
sary belting cloth, all to be new the — 
use machinery, bolting, &. &c, then in said will should be 
found to be in condition for use, except what was in use on 
the rve and feed side of said mill; the said fixtures and to 
be new and first-class in every way and of the latest patent, 

as above specified, 4. f to le completed and put in complete running 
order within ninety days from the date of said 

The said sum of $9,000 was to be paid, by the terms of said agree- 
ment, for said mill fixtures complete as aforesaid, put in the said 
mill as aforesaid in manner following—that is to say: $3,000 on the 
arrival of said machinery at the said mill of the defendant at Delavan ; 
$4190) when said mill should be com and in running order so 

as to do as good work as other mills of the same kind, and 
7 the balance of $2,000 ninety days after the completion of said 
mill 

And the complaint further shows and alleges that, pursuant 
to said agreement, said machinery, fixtures, ard y were manu- 
factured and prepared for the defendant and were shipped at Day- 
ton aforesaid by the plaintiff to and for the defendant to Delavan 
aforesaid, on or about the 22nd day of August, A. D. 1883, and was, 
in due course of transportation by rail, received by the defendant at 
Delavan aforesaid, and were with all reasonable and requisite dis- 
patch put inte complete operation by the plaintiff in accordance 
with the terms and requirements of said t; that the plain- 
tiff did on its part every act and thing required by the said contract 
in and abeut the manufacture and setting up and putting into 
actual and complete operation the machinery, fixtures, &e., men- 
toned in and covered by said contract. 

That thereafter and on the 4th day of September, A. D., 1883, the 
defendant paid the plaintiff on the said agreement the first instsi- 
ment of 8310): that on the first dax of November, A. D. 1885, the 
defendant paid in freights to be applied on said contract the sum 

of $172.47, and on the Sth day of February, A. D. 1884, the 
8 sum of $10 to be applied on said contract, and that these 

three sums, amounting in the aggregate to $3,272.47, con- 
stitute all that has been paid thereon, leaving the sum of $5,727.53 
unpaid and due and owing from the nt to the plaintiff on 
account of the premises. 

That the defendant has declined and refused, and still does de- 
cline and refuse, to pay said last-named sum. 

The plaintiff further alleges that the defendant is by reason of the 
premises justly indebted to the plaintiff in the sum of $5,727.58, 
with interest on all sems unpaid from the time when the same were 
due under said contract, for which sum the plaintiff demands judg- 


ment against the defendant with costs. 
G. W. HAZELTON, 
Ni: 


4 STILWELL 4 BIERCE MANUFACTURING co. vs. AMOS PHELPS. 


Summons & Complaint Returned. 
“I hereby depute Albert Fink to serve and make return of this 


writ. 
Ap’! 21, 84. 


HENRY FINK, 
U.S. M 


Served on the within-named Amos Phelps by showing him this 
summons and complaint and by delivering to him personally a 
copy thereof this 22nd day of April, A. D. 1884. 

HENRY FINK, Marshal, 
By ALBERT FINK, 
Special Deputy. 

Fees, $6.76. 


The foregoing return subscribed and sworn to before me this 23d 


day of April, 1884. 
EDW. KURTZ, 
Clerk L. S. Circuit Court, E. Dist. Wie.” 


9 June 12, 1884.—This 1 came the defendant, by his at- 
' torneys, Messrs. Fish & Dodge, and filed his answer as 
follows : 


United States Circuit Court, Eastern Dist. of Wisconsin. 


STILLWELL & Brerce MANUFACTURING Company, Plaintiff, 
against 
Amos Puetps, Defendant. 


The defendant above named, for answer to the complaint of the 
plaintiff, admits the allegations of said complaint as to residence of 
the plaintiff and defendant. 

He denies that on May 30th, 1883, or at any other time, the plain- 
tiff and defendant entered into such contract as is set forth in the 
complaint or any contract whatever, save and except a certain writ- 
~4 contract, of which a copy is hereto annexed, marked Ex- 

ibit “A.” 

Defendant admits that plaintiff shipped certain machinery to 
Delavan, Wisconsin, and he admits that he has paid to the plain- 
tiff to apply on said contract the several sums mentioned in the 
complaint. 

And, except asin this his answer otherwise stated, the defend- 
ant denies each and every allegation in said complaint contained. 

And the defendant, for further answer and defence, alleges 

10 __ that in addition to the several sums above mentioned he has 
paid to others and paid for materials and labor upon plain- 

tiff’s order and to apply upon said contract the sum of five hun- 
dred eleven & P dollars, of which a particular statement is here- 
unto annexed, marked Exhibit B.“ and for which defendant is 
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entitled to credit upon said contract; and this defendant further 
alleges that the plaintiff has failed and neglected to id 
contract on its part, and has never completed the mill and put it 
in running order, as required by said contract. 

And this defendant, further answering and by way of counter- 
claim, shows unto the court and all that on and for a time 
prior to May 30th, 1883, the plaintiff above named was and had been 
engaged in the business of manufacturing, dealing in, and construc: - 
ing machinery and apparatus for flouring mills — what is known as 
the roller system, and in reconstructing and refitting existing mills 
and converting them from the system of grinding grain by stones 
to the roller system of making flour, and claimed to have full 
knowledge of all matters and things relating to their said business; 
that on said May 30th this defendant was and for many vears had 
been the owner of and engaged in running a water-power flour and 
feed inill. at Delavan, in the State of Wisconsin, constructed for the 

manufacture of flour by means of stones, of the value of at 

11 least $30,000, and had a large and well-established business 

in manufacturing and selling flour and feed at said Delavan 

and vicinity, and had established a large market for the products of 

his said mill, which he was able to control so long s he could sup- 

ly its demands, but which must necessarily be tust to defendant 

in case of the disablement of his mill for any considerable time; of 

all of which facts the plaintiff at and prior to said May 30th, 1883, 
had full knowledge and information. _ 

That defendant was not familiar with the process of manufactur- 
ing flour by the roller 1 nor with the machinery necessary 
thereſor, as pluintiff well knew; that plaintiff then represented to 
defendant that the machinery, apparatus, and appliances by it con- 
tracted to be placed in defendant’s said mill were well adapted for 
and, when completed and in running order, would constitute a full, 
adequate, and sufficient plant and equipment for be manufacture 
of flour by the roller system, and would manufacture as good flour 
as any other roller mills. 

That this defendant, relying upon said representations of the 
plaintiff, entered into the written contract of which a copy is hereto 
annexed, marked “ Exhibit A.” 

That thereupon the plaintiff tore out and removed from said 
mill the machinery of the defendant and proceeded to replace it 

with other machinery, in pretended compliance with said 
12 contract, but prosecuted said work in so negligent and dila- 

tory a manner that the same continued up to about February 
Ist, 1884, when plaintiff claimed that said mill was completed. 

That said milling machinery and apparatus so constructed by 
plaintiffs was defective and insufficient in manufacture and design, 
and would not produce good or marketable flour, although defend- 
ant tested it thoroughly with the best wheat and the best expert 
assistance he could obtain. 

And, relying on plaintiff’s statement that said mill would produce 
as good flour as other roller mills, defendant placed the flour turned. 
out thereby on the market among his regular customers, but found 
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that the same was of poor quality and greatly inferior to that pro- 
duced by other roller mills and wholly unsaleable. . 

That immediately upon learning of such defects defendant noti- 
fied ptaintiff and demanded that it complete said mill and remedy 
said defects, which it has wholly failed and neglected and still 
refuses to do. 

That, by reason of the failure of plaintiff to fulfill its said contract 
at the time therein specified, defendant has wholly lost the use of his 
flouring mill from the 30th day of August up to and including the 

present time, and, as he is informed and believes, will be de- 
13 prived thereof until about July Ist, 1884, which said use is of 
the net value to defendant of not less than $700 per month. 

That, in attempting to run said mill, large quantities of wheat 
have been damaged and rendered of little value. 

That, after giving plaintift due opportunity to complete said mill 
and remedy its defects, defendant, on or about April 2d, 1884, in 
order to lessen his damages from further delay, notified plaintiff 
that, unless it proceeded within ten days to so complete said mill, 
he, the defendant, should proceed to complete the same and charge 
the expense to the plaintiff; that, plaintiff failing to act upon said 
notice or take any steps to complete said mill, defendant,on or about 
April 14th, employed workmen and proceeded to complete said mill 
and put it in running order to comply with the requirements of said 
contract, and has prosecuted said work diligently ever since, and 
with all due diligence will be unable to complete the same until 
about July Ist, 1884; that in said work defendant has already paid 
or incurred as cost thereof, up to the present time, the sum of 
$1,821.89, and in order to complete said mill will be obliged to pay 

at least the further sum of $350. 
14 Defendant further alleges that, by reason of the disable- 

ment of his said mill by reason of the delay of plaintiff in 
completing its said contract and his consequent inability to supply 
his customers with flour, and by reason of the poor quality of the 
flour produced by said mill and placed on the market as aforesaid, 
defendant’s business has been greatly injured and the market 
for flour from his mill in great measure destroyed, whereby he has 
suffered damage in at least the sum of two thousand dollars. 

And defendant further alleges that, by reason of plaintiff’s failure 
to perform its said contract he has suffered damages as follows, viz : 
From the loss of the use of his flouring mill, as above stated, he 
has suffered damage in the sum of $7,000; from the injury to and 
loss of wheat, as above stated, he has suffered damage in the sum of 
six hundred dollars; from the insufficiency and incompleteness of 
said mill he has been further damaged the cost of completing the 
same, to wit, the sum of $2,171.89, and from damage to his business 
and loss of his market he has suffered damage in the sum of $2.000. 

Wherefore he prays that plaintiff recover nothing by its com- 

plaint, and that defendant recover froin plaintiff the sum of 
15 eleven thousand seven hundred seventy-one & P dollars, 
his damages as aforesaid, and the costs of this action. 
FISH & DODGE, 
Def ts Attorneys. 
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Eastern District oF WISCONSIN, \ = 
Racine County, 


Amos Phelps, being duly sworn, says he is the defendant who 
makes the foregoing auswer, and that the same is true of his own 
knowledge, except as to matters therein stated upon information and 
belief, and as to those matters he believes it to be true. 

AMOS PHELPS. 


Subscribed & sworn to before me this June 12, 1884. 
J. E. DODGE, 
Notary Public in & for Racine County Aforesaid. 


Exuisit “A.” 


Articles of agreement made and entered into this 30th day of May, 
A. D. 1883, by and between the Stilwell and Bierce Manufacturin 
Company of Dayton, Ohio, of the first part, and Amos Phelps, o 
Delavan, Wisconsin, of the second part, witnesseth as follows, to 
wit: 

For and in consideration of the sum of nine thousand dollars 
($9,000), to be paid by the second party as hereinafter specified, the 
party of the first part covenants and agrees to furnish and put in 
complete operation for the second party, in his flouring mill at Del- 

avan aforesaid, one first-class seventy-five-barrel capacity 
16 roller mill, complete, including one six-break concentrated 

mill, 9 x 18; one double 9 x 18 scratch roll; two double 
9 x 18 smooth rolls; three No. 3 Excelsior purifiers (if they are now 
made, otherwise three No. 0 Geo. T. Smith pnrifiers); one No. 2 
centrifugal bed; one No. 1 bran-duster; two No. 3 dust-collector-, 
with fans; one Barnard & Lee’s mill separator, 30 to 40 bushel ca- 
pacity; one 4-bed bolting chest, 32 x 16 (or all necessary bolting 
chests that may be necessary for a complete job), with one extra 
smutting garner and two garner- over first break, holding about 75 
bushels each, and necessary bolting cloth, are to be new; the first 
party to use all machinery, belting, &c., &c., now in said flouring 
mill that is in proper condition for use, except what is now in use 
on the rye and feed side of said mill; all of said mill, machinery, 
fixtures, and apparatus to be new and first class in every way and 
of latest pattern, except as above — and to be completed and 
put — complete running order within ninety (90) days from the date 

ereof. 

And the said party of the second part covenants and agrees on 
his part to pay to the first party for the said mill fixtures, &c., com- 
plete, as above specified, and put in complete operation in his flour- 

ing mill at Delavan aforesaid, the sum of nine thousand 

17 dollars ($9,000), payable as follows, to wit: 
Three thousand dollars ($3,000) upon the arrival of said 
mill and machinery at his mill in Delavan, four thousand dollars 
(34,000) when said mill is completed and in running order to the 
satisfaction of the second party, and the balance, two avusand dol- . 
lars ($2,000), within ninety (90) days after the completion of the 
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said mill as aforesaid, first party to start the mill and see that it is 
in complete running order. 

In witness whereof the said parties have hereunto set their hands 
and seals on the day and year first above written. 


In duplicate. 
STILLWELL & BIERCE M’F’G CO., [sxAL.] 
By GEO. C. TUTJERS, Agent. 


AMOS PHELPS. [SEAL. ] 
Witness- : 
J. M. RITTER. 
H. T. SHARP. 
Exusit “ B.“ 
1 Schedule of Bills Paid on Plaintiff’s Request. 
1 
Nov. 1. For I ccknsrntiistrtnciiciceniitinnintenininitistitimmbammmanetiinibitiiiin 7 91 
3. i ————— 25 
De ee D ——— 1 27 
D 13 05 
j IIIT os cseocienticinmecninhtneiitnienaneensathaciidaiiiaiiti 50 
PF 1 77 
21.“ belting—Gardner’s bil 7 98 
| 16. “ E. P. Allis bill, castings, æe— 67 77 
| 23. lumber, 6.36; gros- screws, 50 6 86 
30. “ Vanvelser’s bill—bolts, files, & keys 2 25 
ö 18 Dec. 2d. For lumber, 65; screws & nuts, 502 1 15 
| W belting—Gardner's 1 —— ů ů 3 88 
| Dec. 7. For h’dware—Hoilister & Jackson's bill 6 35 
men's wages: J. Cottingbam———— 127 56 ' 
M. Cottingham 69 50 
M. T. Harrington 85 15 I 
— seein 24 ö 
EE 3 0 
Ed. Johnson 16 88 1 
. ——— neecccscuitetinans 1 75 1 
„ 18.“ Delavan machine-shop bill 9 30 di | 
| “ board furnished J. & M. Cottingham @ $4.. 48 50 | 
| c 2 
“ lumber & screws—Barker’s bill 2 97 
$211 60 
JUNE 25, 1884. 
This day came the plaintiff, by its attorneys, and filed its reply 
as follows: | 
Reply. 


In the United States Circuit Court, Eastern District of Wisconsin. 
STILLWELL AND Bierce MANvur’G Company vs. Amos PHELPs. 


The plaintiff, for reply to the counter-claim of the defendant in 


— Se cme 
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this action, denies the same and each and every allegation, matter, 
and thing in that behalf alleged on the part of the defendant. 
G. W. HAZELTON, 


PUtff’e Ay. 
To Fish & Dodge, Esq., def’t’s att’ys. 


19 SouTHERN District or Onio, 88: 


G. N. Bierce, being duly sworn, says he has read the foregoing 
reply and knows the contents thereof, and that the same is true of 
his own knowledge except us to those matters stated, on informa- 
tion and belief, and as to those matters he believes the same to be 
true; that affiant is a member of the plaintiff company and one 
of the officers and managers thereof. 


G. N. BIERCE. 
Subscribed & sworn to before me this 23d day of June, 1884. 
[SEAL. ] WEBSTER U. SHUEY, 


Notary Public, Montgomery County, Ohio. 


September 6, 1884.—Plaintiff’s notice of trial for the October 
term, 1884, filed. 

December 9, 1884.—Plaintiff’s notice of trial for the January 
term, 1885, filed. 

And same day defendant’s notice of trial for the January term, 
1885, filed. 


Trial. 
And now, at this same term, to wit, January term, 1885, and on 


the thirty-sixth day thereof, to wit, on the nineteenth day of Feb- 
ruary, A. D. 1885, the following proceedings were had, to wit: 


20 STILWELL AND Bierce MANUFACTURING COMPANY 
va. 
Amos PHELPs. 


This day came the parties, by their counsel, Mr. G. W. Hazelton 
appearing for the plaintiff, and Mr. John T. Fish for the defendant 
and the issue herein caine on to be tried; whereupon a jury was 
called to try the same, who came, to wit, Q. A. Matthews, Frank. H. 
Birchard, A. H. Cleveland, Andrew Argus, Hamilton Vose, E. G. 
Hayden, Adam Truss, Frank Drabos, John M. Furlong, William G. 
Taylor, Gilbert H. Smith, and Thomas Nelson, twelve free, honest, 
and lawful men of the district, who were severally sworn and 
empannelled and the trial not being concluded, the same was ad- 
journed until to-morrow morning. 

February 20, 1885.—This day came the parties, by their counsel, 
and also the said pay of the jury, and the trial of the issue herein 
was resumed, and, not being concluded, the same was adjourned 
until to-morrow 1 , 

February 21, 1885.—This day came the parties, by their counsel, 
and 3 said jurors of the jury, aud the trial of the issue herein 
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was resumed, and, not being concluded, the same was adjourned 
until Monday morning next. 

21 February 23, 1885.—This day came the parties, by their 
counsel, and also the said jurors of the jury, and the trial of 

the issue herein was resumed, and, not being concluded, the same 

was adjourned until to-morrow — 

February 24, 1885.— This day came the parties, by their counsel, 
and also the said jurors of the jury, and the trial of the issue herein 
was resumed, and, not being concluded, the same was adjourned 
until to-morrow morning. 

February 25, 1885.—This day came the parties, by their counsel, 
and also the said jurors of the jury, and the trial of the issue herein 
was resumed, — not being concluded, the same was adjourned 
until to-morrow morning. 

February 26, 1885.— This day came the parties, by their counsel, 
and also the said jurors of the jury, and the trial of the issue lierein 
was resumed, and, not being concluded, the same was adjourned 
until to-morrow morning. 

February 27, 1885.—This day came the parties, by their counsel, 
and also the said jurors of the jury, and the trial of the issue herein 
was resumed, and, not being concluded, the same was adjourned 

until to-morrow morning. 


22 February 28, 1885.—This day came the parties, by their. 


counsel, and also the said jurors of the jury, and the trial of 
the issue herein was resumed, and, not being concluded, the same 
was adjourned until Monday morning next. 

March 2, 1885.—This day came the parties, by their counsel, and 
also the said jurors of the jury, and the trial of the issue herein was 
resumed ; and the jurors of the jury aforesaid, being charged by the 
court, retired to their room, under the charge of a sworn officer, to 
deliberate upon their verdict, and with leave to bring in a sealed 
verdict to-morrow morning. 


Verdict. 


March 3, 1885.—This day came the parties, by their counsel, and 
the jurors of the jury aforesaid came into court with a sealed ver- 
dict, and, on their said oaths, respectively, do say that they find the 
issue herein in favor of the defendant, but that the defendant is not 
entitled to recover damages against the plaintiff in excess of the 
plaintiff’s claim against the defendant; and came the plaintiff’s 
counsel and moved the court for a new trial for reasons filed, as 


follows: ü 
Motion for New Trial. 
In the U. S. Circuit Court, Eastern District of Wisconsin. 
StinweELL & Brerce Manvu’r’a Co. vs. Auos PHELPs. 


23 The plaintiff now comes and moves the court to set aside 
the verdict and to grant a new trial in this action for the fol- 
lowing reasons: 
Ist. That the verdict is against the evidence. 


„ 0 
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2. That the verdict is against the law. 

3. That the jury ignored the evidence on the part of the plaintiff. 

4. That the jury alluwed the defendant for $1,100 worth of new 
machinery put into the mill under the claim & guise of conforming 
the machinery in the mill to the contract. 

5. The jury disregarded the charge of the court, and that undue 
methods were employed by and on behalf of the defendant to influ- 
ence the result. 
_ 6. That errors were committed in the admission of evidence on 
— part of the defendant and excluding evidence on the part of the 

„aintifl. 

b 7. On account of errors in the charge of the caurt. 

8. That the verdict is against the right & justice of the case and 


not supported by the testimony. 
sp G. W. HAZELTON, 
PUCf’s Au. 


23} March 19, 1885.—Affidavit of G. N. Bierce in support of 
plaintiff’s motion for a new trial filed as follows, to wit: 


Affidavit of G. N. Bierce in Support of Motion for New Trial. 
In the U. S. Circuit Court, Eastern District of Wisconsin. 


STILWELL & Bierce MANvuFACcTURING Co. vs. AMos PHELPs. 
SouTHERN DISTRICT OF OHIO, 88: | 


G. N. Bierce, one of the members of the plaintiff company, being 
duly sworn, says he was present at the trial of the above cause; 
that when the plaintiff’s rebutting testimony was being submitted, 
and while a comparative test was being made of the flour produced 
by the defendant’s miller, Hicks, with the machinery as overhauled 
and changed by him, and a sample of the flour produced by the 
plaintiff with the machinery before being so overhauled, and the 
result of such test was being submitted to the jury, the said Hicks 
declared, in the presence and hearing of the jury, that the flour used 

by the plaintiff in making such test was not the flour pro- 
233 duced by the plaintiff, as alleged, thus charging the plaintiff 

in the hearing of the jury with fraudulently substituting 
other flour for that produced by the plaintiff, as alleged, for the pur- 
pose of deceiving the jury. 

That said remark was not made in answer to an interrogatory 
from either of the attorneys or any one else, nor was it made from 
the witness stand, so as to be taken down by the reporter and in- 
cluded in the testimony of the said Hicks, but was a voluntary asser- 
tion made by the said Hicks, who had already testified at length on 
behalf of the defendant for the purpose of influencing the jury and 
impairing the effect of such test. 

That the said remark was absolutely false and had not the slight- 
est basis of truth to support it, and was made under such circum- 
stances as to necessarily have an influence with the jury, and that 


— 3 — — — 
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attention of the court to it. 


12 STILWELL 4 BIERCE MANUFACTURING co. VS. AMOS PHELPS. 


one of the jurymen a short time thereafter remarked to another 
juryman that the samples introduced ought to be kept in court, and 
the plaintiff’s attorney at once, on hearing the remark, called the 


G. N. BIERCE. 


Subscribed & sworn to before me this 17th day of March, 
1885. 
24 GRAFTON C. KENNEDY, 
U. S. Commissioner, S. D. O. . 


— 


April 16, 1885.— This day the motion of the plaintiff's counsel 
for a new trial came on to be heard, and was argued by Mr. Hazel- 
ton in favor of the same, and by Mr. Fish in opposition, and, the 
hearing being concluded, the court took the same under considera- 
tion. 


And afterwards, to wit, on the eighty-eighth day of said term, to 
wit, on the 13th day of May, A. D. 1885, the following proceedings 
were had, to wit: 


Order Overruling Motion for New Trial and Judgment vs. PUft for Costs. 
STILWELL AND BIEnCE MANUFACTURING COMPANY 
At Law. 


* A 


v8. 
Amos PHELPs. 


This day came the parties, by their counsel, and on consideration 
of the motion of the plaintiff's counsel for a new trial and the argu- 
ments of counsel thereon, it is ordered by the court that the said 
motion be, and hereby is, overruled. 

Whereupon it is considered and adjudged by this court now here 
that the plaintiff take nothing by its writ, and that the defendant 
do have and recover of the said plaintiff, The Stilwell and Bierce 
Manufacturing Company, two hundred and twenty-five dollars and 

sixty cents, his costs about his said defense in this behalf by 
25 him expended, and that he have execution therefor. 
Judgment roll signed May 13th, A. D. 1885. 
Costs, $225.60. x 
EDWARD KURTZ, Clerk. 4 


July 11, 1885.—Bill of exceptions signed and filed as follows: 


Bill of Exceptions. 
In the United States Circuit Court, Eastern District of Wisconsin. 


THE STILWELL X BIeRCcE MANUFACTURING COMPANY 
18. 
Amos PHELPs. 


— — 


The cause being reached and called for trial and a jury being 
empannelled and sworn therein, the plaintiff put in evidence the 


, 


— — 
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contract mentioned and referred to in the complaint, which is in 
the words and figures following, to wit: 


“Articles of agreement made and entered into this 30th day of May, 
1883, by and between the Stilwell and Bierce Manufacturing - 
Company of Dayton, Ohio, of the first part, and Amos Phelps, of 
Delavan, Wisconsin, of the second part. 


For and in consideration of the sum of nine thousand dollars 
($9,000), to be paid by the second party as hereinafter specified, 
the party of the first part covenants and agrees to fur- 
26 nish and put in complete operation for the second party, 
in his flouring mill at Delavan aforesaid, one first-class 
seventy-five-barrel capacity roller mill comple‘e, including one 
six-break concentrated mill, 9x 18; one double 9x 18 scratch 
rolls; three No. 3 Excelsior purifiers (if they are now made), 
otherwise three No. 0,G. F. Smith’s purifiers; one No. 2 centrifugal 
reel; one No. 1 bran-duster; two No. 3 dust-collectors, with fans; 
one Barnard & Lee’s mill separator, 30 to 40 bushel capacity ; one 
four-reel bolting chest, 30 x 16 (or all bolting chests that may be 
necessary for a complete job), with one extra smutting garner, and 
one garner over first break, holding about 75 bushels each, and 
necessary bolting cluth, all to be new; the first party to use ma- 
chinery, belting, &c., &c., now in said flouring mill that is in 
proper condition for use, except what is now in use on the rye & feed 
side of said mill; all of said mill machinery, fixtures, and apparatus 
to be new and first-class in every way and of latest patent, except 
as above specified, and to be completed and: put in complete run- 
ning order within 90 days from the date hereof. 
And the said party of the second part covenants and 
27 agrees on his part to pay to the said firstparty for the said mill 
fixtures, complete and as above specified, and put in com- 
plete operation in his flouring mill at Delavan afvresaid, the sum 
of nine thousand dollars ($9,000), payable as follows, to wit, three 
thousand dollars ($3,000) upon the arrival of said mill and ma- 
chinery at his mill in Delavan, four thousand dollars ($4,000) when 
said mill is complete and in running order to the satisfaction of the 
second party, and the balance, two thousand dollars ($2,000), within 
ninety days after the completion of said mill as aforesaid, first party 
to start the mill and see that it is in complete running order. 
In witness whereof the said parties have hereunto set their hands 
and seals on the day and year first above written. 
(In duplicate.) 
STILWELL & BIERCE MAN’F’G CO., [seat.] 
By GEO. C. TUTJEN, Ag’t. 
AMOS PHELPS. 
Witness- : 


J. M. RITTER. 
H. T. SHARP.” 


Witnesses were then called by the plaintiff, who gave testimony 
tending to show that the work was done and the machinery placed 
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in said mill pursuant to and in compliance with the terms of said 
contract, except that there was a delay of several weeks in the time 
of completing the job, a part of which was claimed to be chargeable 
to the fault of the defendant. 
28 G. N. Bierce, on behalf of the plaintiff, was sworn as a wit- 
ness and testified that he was present with others when the 
mill was being tested to see whether it operated satisfactorily the 
forepart of February, 1884, and at that time took and preserved 
samples of the wheat, the flour, the middlings, and bran for the 
purpose of showing the work done by the said mill from the material 
used. 
These samples, produced on the trial, were exhibited to the jury 
and examined, and expert testimony was offered and submitted in 
respect to the same, and a number of other witnesses were sworn 
and examined on the part of the plaintiff, whose testimony tended 
to show that the machinery was first class and capable of doing first- 
class work. | 

On the question of rental value of the mill in question, havin 
reference to the delay in getting same started, the plaintiff called, 
among other witnesses, one Charles Geissner, who, being sworn, tes- 
tified that he was the owner and manager of a roller flouring mill 
of about seventy-five to a hundred barrels capacity per twenty-four 
hours, in the county of Waukesha and near \ — village; that 

he had owned and run said mill for several years and was 
29 personally acquainted with the milling business and familiar 

with roller mills; that the county of Waukesha adjoins that 
of Walworth, in which the mill in question is located, but that he 
had never seen the said mill; that he had never been in Delavan, 
and knew nothing from personal observation or knowledge of the 
extent of the custom work of the mill, its business, or product, nor 
of the water-power. 

He was then asked to state the rental value of the mill in ques- 
tion, in his judgment, during the period in question. 

The question was objected to, because the witness had never seen 
and had no personal knowledge of the property in question, and 
was therefore incompetent to testify as to rental value. 

The court sustained the objection, and the plaintiff excepted to 
such ruling of the court. 

The witness was then asked to state such rental value upon the 
supposition that the said mill had a good water-power and all the 
business it could attend to, as claimed by the defendant, and a 
capacity of manufacturing seventy-five barrels per day. 

To this question the same objection was raised, and sustained by 
the court, and plaintiff excepted as above. 


30 The plaintiff rested. 

And the defendant called and examined a number of wit- 
nesses to sustain the allegations of his answer herein, and to show 
that the machinery and work furnished by the plaintiff were not in 
compliance with the contract, and did not and would not operate 


satisfactorily. 


<i 


— — . — ——— 
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The testimony of these witnesses tended to show that the mill, as 
constructed by the plaintiff and the machinery placed therein by the 
plaintiff, did not and would not do as good work as other roller mills 
ot seventy-five barrels capacity, and some of said testimony tended 
to show that it was necessary, in order io enable it to do such work, 
to put in the mill the new machinery specified in the answer, which, 
it was shown, cost $1,100, and there was also evidence on the part 
of the defendant to the effect that the expense of putting the mill in 
condition so as to do as good work as other roller mills of 75 burrele 
capacity was $2,772. 

Among other witnesses, one Hicks was called, who testified : 


Levi Hicks; reside in Delavan; am a miller; have been en- 
gaged in that business from my youth, with the exception of the 

time I received my education ; first commenced the milli 

31 business as a miller in 1870; had, prior to that time, learn 
my trade; was in a mill working as a miller most of the 
time for my father and other parties; was brought up as a miller, 
except when I was guing to school ; have been acquainted with the 
roller system of milling since its first introduction into the country. 
I first went to the Delavan mills on or about the 7th of Febru- 
ary, | believe, with Mr. Bierce and Mr. Barkham. They were run- 
ning when I went in, or shortly after I went in they started. I saw 
that the mill was in operation, and was asked to look around by 
Mr. Bierce, and I did so. The motion seemed to be sufficient, the 
reels seemed to be having speed enough, the indicator that indi- 
cated the speed fluctuated, but there seemed to be sufficient motion. 
I locked at some of the various stocks of wheat and its product as 
it passed through the spouts, and also the rolls. I thought the rolls 
were laboring hard enough to do good work. My impression was 
they were running too close. They were jumping; they acted as 
if they were taking the same speed, where they ought to have some 
differential speed—that is, one roll following a little faster than the 
other, and this jumping action indicates the belt slips sometimes 
and catches again, showing the rolls must be very close to- 
32 gether, with the width of the belt pulleys, &c., considered. 
The effect upon the stock would be to pulverize it so fine. 
On some rolls it would be very injurious; on other rolls, depending 
on what was required of that roll, it might be all right. Another 
indication that the rolls were being run too tight was that the sur- 
face of the rolls was very hot. That would indivate heavy friction. 
It is my opinion that the object of running them so close was to fin- 
ish the feed—to finish: the stock. I examined the stock first and saw 
that by the indication of the rolls and the way they were working it 
was to finish, if possible, the stock closely. It isnot proper to run 
rolls in that way, so close, in nine cases out of ten. I observed with 
reference to the stock it had not been properly purified ; the impur- 
ities had not been taken out and was passed to creased rolls. I pul- 
verized these impure particles, and when it came in contact with 
the roll it was bolted through into the flour—the impurities were. 
I went there about half past 12. We got to the mill about one and 
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run until about four; possibly five. They did not run, tomy know- 
edge, after that. I went with the same parties back to the mill 
again. Of course, they could have run longer if they wanted to. I 

don’t know whether they ran the next day; I came home 
33 that night. I returned to the mill the 3d of March. 

Q. In what condition did you find the mill when you re- 
turned—as to its condition when it was shut down that day when 
you went to the hotel ? 

A. It was shut down when I went there. 
Q. Apparently, had it been started ? 


Objected to; answered subject to the objection. 


A. I don’t believe it was. 


Court: Let him state whether, in his opinion, from its appear- 
ance when he saw it, it had been previously run. 


A. No, sir; I should say it had not. When I went there on the 
3rd of March I was handed a diagram of the mill; that is the same 
diagram that was given to me. I came there to run the mill, if I 
could—if I thought it possible to run it. I looked it over 
with the diagram, and followed out each spout—where it led to and 
came from ; and, after I thought I was thoroughly enough acquainted 
with the diagram to start the mill, I done it. When I started up, 

ut the water on the wheel, and set the rolls going just as they had 
n left—they are manufactured and set in such a way you take 
one lever and throw the rolls apart, both on the break rolls and 
others, one lever handles each set of four rolls—by the person pre- 
vious I found they were too close. I found also the stock 
34 from the rolls, which I have a sample of just as I found it, 
was impure. I found the breaks not in proper order. The 
breaks are the part of the system that handle the wheat and con- 
tinually break it down in the gradual reduction system with six 
operations, and a separation between each action of the rolls. They 
were not right. I examined the purifiers and bolts, dust-collectors, 
&e., centrifugal bran-duster, &c., all through. I tried to make flour 
with the mill three different times. I came to the conclusion I 
could not do it. 1 told Mr. Phelps so at the time, that 1 could not 
make good flour and good results—clean feed. By clean feed I 
mean taking comparatively good wheat to make a barrel of flour 
out of from 4.30 to 4.45; that would be a fair result, although I 
never take that. I mean when I say the feed was not clean the 
shorts—the bran was overdone—the shorts was not clean. There 
was considerable shorts that ought to have been reduced and would 
make first-class flour. I examined some of the shorts that were 
there in the mill to see how rich they were. I found them very 
rich, and it was a down-hill business—that is, it was a losing scheme, 
I thought. The mill could not be run in that condition, making 
that kind of shorts and flour, without a severe loss—quite a loss—a 
loss that would run the proprietors poor in three months. 
35 Q. What did you deem to be necessary in order to make 
that a first-class mill? . 
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A. A general overhauling, because it had started wrong, got off 
its track in the beginning; consequently I had to begin at the be- 
ginning. 

Q. Was the mill in such condition that it could be controlled and 
= in oj other way than as you have stated here—that is, as to 
the result? 


Objected to. 


A. No, sir. I told Mr. Phelps I coyld not make good flour and 
clean feed. After the time expired for the plaintiffs to adjust the 
mill I began to make a diagram of the mill as I thought it should 
be, and went ahead accordingly, after we got the plans completed 
and Mr. Phelps got Montague, the millwright. Montague looked it 
over while it was being run—examined it carefully. I think he 
was there at one of the times when we were running the mill to 
muke a test of it. 

I prepared a diagram showing what I thought ought to be done 
in order to make a good mill. I did not put anything upon that 
diagram—anything which could be dispensed with and make it a 
first-class mill to 4 first-class work. When Montague came and 
was employed the mill was reconstructed in accordance with my 
diagram. It was completed about the last of July. After the mill 

was reconstructed by Montague we started up to run. 
36 We started up carefully at first and ran it without any feed 
most of the first day; got everything oiled up and run it a 
while to see there was no boxes heating, &c.; then I put the feed 
on the rolls. I connected the rolls and the reduction part and 
smutted up the wheat. 

Q. State what the result was of the test. 

A. My conclusion was I foand no trouble; made flour that went 
— * exchange to ſarmers— that went out and staid; it didn’t come 

ck. 

Q. What was the result of that put on the market? 

A. A good many spoke well of it. I had samples of Beloit flour, 
Geneva Lake, Oconomowoc, Fairbault, Minn., and Douglas mill; 
some of mine when I was in the Empire mill; some of the Reliance 
mill flour here in the city. I compared it all around with each 
grade. I considered it just as good. 


On cross-exaimination he testified as follows: 


I prepared a diagram for a roller mill before this—the Empire 
mill in this city, in 1882. They had partially a roller system. I 
used the rolls that was there; did not overhaul the machinery ; 
overhauled the system and the run of the stock and manufacture of 
flour in the machinery. I have prepared a great many diagrams, 
but they are not in operation—merely for my own study. I fur- 

nished a diagram for the construction of Volk Brothers’ mill 
37 at Wilmot Station, in this State, in January, 1883. That was 
, second one. I was informed by Mr. Wilmot my diagram 

was used. 


3—209 
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This witness produced and exhibited to the jury and testified in 
regard to the flour produced by the mill after its reconstruction, and 
commented on the same as an expert. 

He also exhibited samples of flour and of offal claimed to have 
been produced by the machinery before reconstruction, and which 
he testified were taken by him from the mill after grinding was 
done in February and before the mill was again started, and made 
comparative tests of the same before the jury. 

The defendant made proof of the following notice, served on the 

laintiff’s attorney before the mill was overhauled, and on the first 
of April, 1884: “If your clients do not within ten days proceed to 
put the mill in repair so that it will do good work, Mr. Phelps will 
employ the best millwrights he can obtain and put the mill in 
order and charge the expense to your clients.” 

After the time mentioned in this notice had expired the defend- 
ant proceeded to overhaul the mill and reconstructed the same on 
Hicks’ programme, completing the work some time in August, 

1884. 
38 While Hicks was on the witness stand he produced and 
exhibited. to the jury, as evidence that the machinery, as he 
found it, would not do good work, samples of material which were 
being carried to one pair of rolls. The testimony of the said Hicks 
upon this subject was as follows : 


Hicks (re-examined by Mr. Fisn): 


I have samples of the material that was passing onto these sizing 
rolls at the time I took the mill. I will exhibit them to the jury. 
That is some of the material. There is the tail end of the No. 2 & 
3 purifier—Notbohm machine. That was going onto the second- 
sizing roll on the old diagram. Those two stocks were going on the 
same roll. It goes to show the purifiers were not doing their duty. 
This was going onto aroll. Now, in order to accomplish what must 
be accomplished, if I set the roll to do justice to that work, I pul- 
verize that; if I handle that on the roll, as it was going here, it 
was wrong; if I handle that carefully, to not pulverize, I neglect 
that. It must be one or the other. If I set it close, in order to 
clean that, this would be pulverized to a certain extent, and bolt in 
with the flour again, causing that redness of the four. This is just 
as I found the mill before I had touched a stick or lever or wheel 

of any description. This is considered a low-grade stock in 

39 this case, where there is as nice flour in there as can be pro- 
duced in any mill properly handled; that went to the low- 

grade roll; that was a creased roll. If you done justice to the im- 
urities in there you neglected the other. It was impossible to do 
Justice to both, there being so much impurities in there; there is 
more or less in any stock. You can’t get perfection in this thing 
any more than in any other, but you can get far nearer to it than 
that. There is the cut-off from No. 5 purifier that was going with 
— stock also and this. Them three stocks were going in the same 
roll. 


; 


| 


: 
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(To Mr. HAzRl. rox:) I did not separate it; that is the way I found 
it. I did not find it all in the same place of deposit. I found the 
three spouts that came in there were so that they went in different 
places. This I found at the tail end of the purifier; it must go 
there; it could not go anywhere else. That I found 1n the tail end 
of No. 2 machine and 3. This I found in the cut-off. 


(To Mr. Fisn:) They all ran to the same roll. That was the tail 
end of 2 & 3. 


Q. What was on the tail end? 
A. No. 5. You see that was neglected there. If it had been pro 
erly handled there—the impurities taken out—there would 
40 not have been half as much here. Those three stocks were 
being treated by the same set of rolls at the same time. 


A large number of witnesses was called by defendant to show that 
the plaintiff had not provided the defendant with a mill that would 
do as good work as any other roller mill of 75 barrels capacity, and 
that good work could not be done with it, and that the reconstruc- 
tion was necessary and the same was properly done. 

After defendant rested the plaintiff called as a witness the ſoreman 
of the Pheenix mills of the city of Milwaukee in rebuttal of the 
evidence introduced by the defendant, who testified that the Phenix 
mill was a roller mill, located in the city of Milwaukee, of a capacity 
of about one thousand barrels per day, being one of the leading 
mills of the city, and that he had been the foreman at that mill for 
several years. He was then asked to produce and exhibit to the 
jury a sample of material which he had procured at the Phenix 
mill, and had brought into court for the pur of demonstrating 
that material as diverse as that produced by the witness Hicks 

was carried to and handled by one set of rolls at said 
41 Pheenix mill and was deemed proper. 

This was objected to by the defendant, and was excluded 
by the court on the ground that that it was introducing an issue in 
regard to another mill; to which ruling of the court plaintiff ex- 
cepted; but the plaintiff was permitted to give testimony as to 
whether it was proper or not to carry the materiai produced in 
court by Hicks to one set of rolls to be treated together. 

Certain witnesses, experts, were sworn to show and establish that 
if the mill had the defects specified by defendant’s witnesses that 
such defects related simply to matters of detail that could be easily 
remedied at slight expense, and did not call for or justify a general 
overhauling or reconstruction of the mill. 

Mr. G. N. Bierce was then — — the — stand by the 

laintiff for the purpose, among other things, of making a compara- 
tive test in the —— the jury of the flour claimed to have been 
produced by the mill in question, while the plaintiff was testing it, 
as before stated, in February, 1884, and also claimed to be a part of 
the same sample previously shown to the jury as aforesaid, and the 
flour claimed to have been produced by the witness Hicks 

42 after the mill was reconstructed according to his programme. 
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While this witness was proceeding with this test the said 
Hicks came inside the bar and advanced to the place where the 
jury and counsel were gathered about the witness, looked at and 
handled the sample of flour procured and produced by the witness 
Bierce, and thereupon affirmed in distinct terms, in the presence 
and hearing of the jury and the counsel, that the flour bad been 
changed, and that the witness was not using the same flour in this 
test as that previously shown the jury. 

The record of the reporter’s minutes reads as follows: 


Defendant objects to the plaintiff making any other test of the 
flour. 

Court: Is the flour you have the same flour you exhibited when 
you had the case? 

Piarntirr’s CounsEL: It is the same flour; it has been in my 
hands ever since. 

Court: This is the real question: You (referring to defendant) 
having exhibited a sample of flour you have made from the mill 
since it has been reconstructed, so to speak, have they not the right 
upon rebuttal to put by the side of that flour flour which they say 

they made from the mill before it was reconstructed ? 
43 DEFENDANT'S CouNSEL: I insist not. 


Objection overruled ; exception by defendant. 


Mr. Bierce makes the test. 
Mr. Brerce (having the two samples before him): This is made 
after the summer; ours was made in February. 


(At this point occurred the circumstance described.) 


PLAINtTIFF’s CouxsEL: Your honor, Mr. Hicks handles this flour 
in the presence of the jury, and says that our flour is a fraud. and 
that it was not made a year ago, when Mr. Bierce says under oath 
that it was. Mr. Hicks stands here and in the presence of the jury 
says it is a fraud. 

Court: The jury will not regard it. 


Within a few moments thereafter the plaintiff's counsel overheard 
one of the jury say to another juryman that the samples of flour 
ought not te be taken out of the court-room, and at once called the 
attention of the court to what he had so overheard in the presence 
of the jury and of opposing counsel. 

After the cause was tried and before the motion for a new trial 
was argued the plaintiff filed an affidavit of said G. N. Bierce on 
behalf of the plaintiff, setting forth the above occurrence, which affi- 

davit is of file herein. 
44 The plaintiff requested the court to charge that the plain- 

tiff was entitled to a fair test of the machinery put into de- 
fendant’s mill, and that nothing short of that would justify its 
condemnation. Such a test requires an ample power to operate the 
machinery to the best advantage, and this means the whole of the 
machinery, if the jury find that the machinery was designed and 
intended to be operated together. 


v 
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It also contemplates competent management by a miller who 
thoroughly understood such machinery and was able to manipulate 
and handle it so as tosecure the best results of which it was capable 
— who was fully disposed to give it a fair trial—in other words, 

y one in sympathy with the system]. 7 

Which the court embodied in the charge, except the concluding 
part enclosed in brackets, which it refused to give; to which ruling 
and refusal the plaintiff duly excepted. 

The plaintiff also excepted to sq much and such parts of the charge 
as is hereinafter set forth, on the ground and for the reason that, as 

the plaintiff claims, the same authorizes the jury to allow the 
45 defendant and to deduct from the clatm of the plaintiff as a 

part of the expense of changing the mill over so as to make 
it conform to the contract, the cost of the new machinery put into 
the mill, pursuant to Hick’s programme, amounting to 81, 100. 

The portion of the charge referred. to is the following: 

Fourth. Further and finally, gentlemen, if the plaintiff broke 
this contract by failing to furnish the defendant such a mill as it 
was bound to furnish, then, as I have before stated, the defendant 
had the right to give the plaintiff notice that it was required to 
remedy the defects, and on its failure to do so the defendant could 
then proceed and correct the defects himself, so that the mill should 
be such as he was entitled to have under the contract, and charge 
the reasonable and necessary expenses of the work to the plaintiff. 
The limit to which the defendant could go in that direction is this: 
He would have the right to make the mill completely answer the 
demands of the contract and nothing more—that is, a first-class 
complete roller mill of the —— capacity, capable of doing as 
— work as other first-class roller mills of similar grade & capacity 
would do on the same kind of stock. He would only have the right 

to incur and make the plaintiff chargeable with such ex- 
46 penses as were reasonable and necessary to put the mill in 
that condition. 

The testimony on the part of the defendant tends to show that 
he paid out twenty-seven hundred and thirty-seven dollars & thirty- 
one cents for work on the mill after April Ist and for additional 
milling machinery. I understand this includes what was paid Mr. 
Montague for services. This amount, it is claimed by the defend- 
ant, it was necessary with economical management to expend in 
putting the mill in the required working condition. This is dis- 
puted by the plaintiff, and it is for vou to say what is the fact, if 
you reach this question in the case. 

As I have stated, the plaintiff can only be cha with what 
was actually necessary to make the mill conform to the contract, if 
it did not originally do so. 

If the system put into defendant’s miil could have been perfected 
by alterations in matters of detail so as to make it first class, com- 
plete, capable of doing the work contemplated by the contract, 
then the additional work on the mill should have been limited to 
such alterations; but if it could not be thus perfected without more 
radical changes and additions, then the defendant had the right to 


— 
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proceed so far as actual necessity required, making the ex- 
47 pense of the work as moderate and reasonable as the circum - 
stances permitted. 

I do not understand that any of the machinery which the plaintiff 
put in the mill was taken out, but changes and additions were 
made. 

Mr. Montague testifies that the following entirely new articles of 
machinery were put in, the cost of each being also stated: 


One single set of smooth rolls, 9 x 18 inches $308 b 
One small aspirator, of Gray’s patent 4 30 00 
2 of Prince’s dust- collectors ——— „ 300 00 


1 bran- duster, of August Heine’s patent, used for dusting 
tailings from centrifugal reel, also taking the place of 


„ a 125 00 
1 of Morse elevator bolts 2-2 ke 337 50 
This makes a total of ee 81,100 56 


For new machinery, and this I understand to be a part of the 
$2,737.31. 

Now, it is an important question for you to determine whether 
this new machinery was absolutely essential to complete the mill if 
it was defective and to make it such a mill as the contract required 
the plaintiff to furnish. 

It is claimed by the plaintiff that to remedy the alleged defect in 
certain purifiers and dust-collectors, one or more, it was only neces- 
sary to increase the revolutions of a certain fan or certain fans, and 
that additional dust-collectors were unnecessary. This is denied 

by the defendant, who claims that, as the machinery was 
48 constructed, this alleged defect could not be thus remedied. 
So far as bolting-chests were concerned, the contract, as you 
remember, provided that the plaintiff should furnish one bolting- 
chest of certain dimensious or all bolting-chests that should be nec- 
essary for a complete job. Without enlarging upon this branch of 
the case, the court must leave it for you to ascertain and say whether 
the expenditure made by the defendant was reasonable and neces- 
sarv for the completion of mill if it was incomplete or defective. If 
it was, then it should be allowed as a counter-claim against the plain- 
tiff. If it was not, then what sum, if any, was it necessary or reason- 
able to so expend,and what, if anything, should be allowed to the 
defendant on account of this work and machinery, either or both, 
which he thus added to this mill. 

And because the above matters do not appear of record herein 
this bill of exceptions is prepared and submitted in order that the 
matters and things therein contained may become and be made a 

art of the record herein. 

Dated July 11, 1885. 

CHARLES E. DYER, Judge. [seat..] 


49 November 13, 1885.—This day came the plaintiff, by its 
attorney, and filed the bond of C. S. Birge in the sum of five 


ee 
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hundred dollars, conditioned that said plaintiff shall prosecute a writ 
of error to effect and answer all damages and costs if it fails to make 
its — good; which bond is approved by the district judge and is 
as follows: 


Bond. Costs on Writ of Error. 


“ Know all men by these presents that we, Birge & Smith and C. 
S. Birge, of the city of Milwaukee, in the State of Wisconsin, are 
held and firmly bound unto Amos Phelps, of Delevan, Wisconsin, 
in the full and just sum of five hundred dollars, to be paid to the 
said Amos Phelps, his certain attorneys, executors, administrators, 
or assigns ; to which payment, well and truly to be made, we bind 
our ourselves, our heirs, executors, and administrators, jointly and 
severally, by these presents. 

Sealed with our seals and dated this eleventh day of November, 
in the year of our Lord one thousand eight hundred and eighty-five. 

Whereas lately, at a term of the circuit court of the United States 
for the eastern district of Wisconsin, in a suit depending in said 
court between Stilwell & Bierce Manufacturing Company, plaintiff, 
and Amos Phelps, defendant, judgment was rendered against the 
said plaintiff, Stilwell & Bierce Manufacturing Company, and the 

said Stilwell & Bierce Manufacturing Company having ob- 
50 tained a writ of error and filed a copy thereof in the clerk’s 

office of the said court to reverse the judgment in the afore- 
said suit, and a citation, directed to the said Amos Phelps, citing 
and admonishing him to be and appear at a Supreme Court of the 
United States to be holden at Washington the second Monday of 
October next : 

Now, the condition of the above obligation is such that if the said 
Stilwell & Bierce Manufacturing Company shall prosecute its writ 
of error to effect and answer all damages and costs if it fail to make 
its plea good, then the above obligation to be void; else to remain 


in full force and virtue. 
BIRGE & SMITH. [seat. 
C. S. BIRGE. SEAL. 


Sealed and delivered in presence of— 
G. W. HAZELTON. 


Bond approved. 
Nov. 13. 85. 
CHAS. E. DYER, Judge.” 


Whereupon a writ of error and citation issued, and a copy of said 
writ of error lodged for the defendant in error. 


51 UniTepD STATES OF AMERICA, \ tae 
Eastern District of Wisconsin, j * 
I, Edward Kurtz, clerk of the circuit court of the United States of 


America for the eastern district of Wisconsin, do hereby certify that 
I have compared the writings annexed to this certificate with their 
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originals now on file and remaining of record in my office, and that 
they are true — — of such originals and correct transcripts there- 
from, being a full and complete transcript of the record in the case 
— The Stilwell & Bierce Manufacturing Co. vs. Amos Phelps. 

In testimony whereof I have hereunto set my hand and duly affixed 
the seal of the said court, at the city of Milwaukee, in said district, 
this 27th day of November, in the year of our Lord one thousand 
eight hundred and eighty-five, and of the Independence of the United 
States the 110th. 

[Seal U. S. Circuit Court, Eastern District Wisconsin.] 
EDWARD KURTZ, Clerk. 


52 UnitepD STATES OF AMERICA, 88: 
[Seal U. S. Circuit Court, Eastern District Wisconsin.] 


The President of the United States of America to the judges of the 
circuit court of the United States of America for the eastern dis- 
trict of Wisconsin, Greeting : 

Because in the record and proceedings, as also in the rendition 
of a judgment in a plea which is in the said circuit court of the 
United States of America for the eastern district of Wisconsin, before 
you, between the Stilwell & Bierce Manufacturing Company, plain- 
tiff, and Amos Phelps, defendant, a manifest error hath happened, 
to the great damage of the said Stilwell & Bierce Manufacturing 
Company, as by the complaint appears, and it being fit that the error, 
if any hath been, should be duly corrected and full and speedy jus- 
tice done to the parties aforesaid in this behalf, you are hereby com- 
manded, if judgment be therein given, that then, under your seal, 
distinctly and openly, you send the record and proceedings afore- 
said, with all things concerning the same, to the Supreme Court of 
the United States, together with this writ, so that you have the same 
at Washington on the second Monday of October next, in the Su- 
preme Court to be then and there held, that, the record and pro- 
ceedings aforesaid being inspected, the said Supreme Court may 
cause further to be done therein to correct that error that of right 
and according to law and custom of the United States should be 
done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court of the United States, this thirteenth day of No- 
vember, in the year of our Lord one thousand eight hundred and 
eighty-five, and of the Independence of the United States the 110th. 

EDWARD KURTZ, 
Clerk U. &. Circuit Court for the Eastern Dist. of Wisconsin. 


[Endorsed :] Filed November 13, 1885. Edw. Kurtz, clerk. 


73 Usrrep States or AMERICA, a8: 


To Amos Thel, Greeting: 

fseat.] Nou are hereby cited and admonished to be and appear 
at a Supreme Court of the United States to be holden at 

Washington on the second Monday of October next, pursuant to a 


{oo 
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writ of error filed in the clerk’s office of the circuit court of the 
United States for the eastern district of Wisconsin, wherein the Stil- 
well and Bierce Manufacturing Company is plaintiff in error and 

ou are defendant in error, to show cause, if any there be, why the 
judgment in the said writ of error mentioned should not be cor- 
rected and speedy justice done to the parties in that beltalf. 

Witness the Honorable Charles Dyer, district judge of the 
United States for the eastern district of Wisconsin, at the city of 
Milwaukee, in the said district, this 13th day of November, A. D. 
1885, and of the Independence of the United States the 110th. 

CHAS. E. DYER, Judge. 


Service of this citation is accepted this 16th day of November, A. 


D. 1885. 
FISH & DODGE, 
Att’ys for Def l. 


Endorsed on cover: E. Wisconsin C. C. U. S. No. 209. The Stil- 
well & Bierce Manufacturing Company, plaintiff in error, vs. Amos 
Phelps. Filed December 3, 1885. 
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Mr. Hicks, whose experience in such matters was very limited 
fol. 36), reported that in order to make it a first-class mill it would 
require a general overhauling” (p. 17.) He squently pre- 
pared a diagram of his own for reconstructing the mill. 

to 


—. 


After notice to the plaintiff in error (p. 18), to put the mill in 
order, the defendant employed a millwright to reconstruct the mill 
upon the diagram or plan furnished r. Hicks at an expense of 
$2,737.31, one thousand one h dollars and fifty-six cents 
thereof being for new machinery introduced into the mill as auxil- 
liary to that furnished by plaintiff under the contract. 

The above sum the t claimed to recoup in the action, 
and at the same time alleged ard claimed damages for breach of 
contract, delay, etc., (see answer, p. 6.) 


ASSIGNMENT OF ERRORS. 


1. The court erred in the construction given to the contract 
introduced in evidence. 

2. The court erred in holding and charging the jury that in 
this class of cases and under this form of contract defendant 
might retain and appropriate the machinery and at the same time 
contest his liability to pay the contract price therefor. 

3. The court erred in holding and charging the jury that un- 
Ger this form of contract the defendant was at liberty to keep the 
machinery and use it in reconstructing the mill on a new diagram 
which involved the expenditure of eleven hundred dollars for new 
machinery and recoup such expenditure in this action for the con- 
tract price of the property. 

4. The court erred in holding and charging the jury that under 
the action in this case the defendant was entitled to claim $1100, 
expended for new and additional machinery procured and ‘used in 
overhauling and reconstructing the mill. 

§. The court erred in holding and charging that the contract 
in this case should be construed and understood precisely as if 
the agreement had been to supply and set up machinery which 
should do good work. 

6. The court erred in excluding the testimony of Charles 
Guissner, a witness called by plaintiff in error to the question of 
the rental value of the mill property on the ground that he had 
not seen it, it being shown that he owned and operated a similar 
mill in the adjoining county. 

7. The court erred in its application of the law touching the 
* — * this class of cases. 

portion * ; 

Fourth. Further and finally, gentlemen, if the plaintiff broke 
this contract by failing to furnish the defendant such a mill as it 
was bound to furnish, then, as I have before stated, the defendant 
had the right to give the plaintiff notice that it was required to 
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for addi- 

what was 

by the 

to expend 

in putting the mill in the required working This is dis- 

puted by the plaintiff, and it is for you to say what is the fact, if 
you reach this question in the case. 

As I have stated, the plaintiff can only be with what 


was actually necessary to make the mill conform to the contract, 
it did not originally do so. * 

If the system put into deſendant 's mill could have been 
—— HH ee 
com , doing the work contract, 
— — work oo the mill have been 
such alterations; but if it could not be 


I do not understand that any of the machinery 
tiff put in the mill was taken out, but changes and additions were 


Mr. Montague testifies that the following entirely new articles 
of machinery were put in, the cost of each being also stated: 
82 w „ 3560606 

sma!! aspirator, ' patent, © «eta — 30.00 
Two of Prince’s dust collectors, a. abe e+ 
One bran duster, of August Heine's patent, used for dust- 


place of a E % ee 
One of Morse elevator bolts, 


© RE eee 337.50 
This makesatotalof O 56,7006 
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for new machinery, and this I understand to be a part of the 
$2,737.31. : : 

Now, it is an important question for you to determine whether 
this new machinery was absolutely essential to complete the mill 
if it was defective, and to make it such a mill as the contract re- 
quired the plaintiff to furnish. 

It is claimed by the plaintiff that to remedy the alleged defect 
in cestain purifiers and dust collectors, one or more, it was only 
necessary to increase the revolutions of a certain fan or certain fans, 
and that additional dust collectors were unnecessary. This is de- 
nied by the defendant, who claims that as the machinery was con- 
structed this alleged defect could not be thus remedied. 

So far as bolting chests were concerned the contract, as you re- 
member, provided that the plaintiff should furnish one bolting chest 
of certain dimensions or all bolting chests that should be necessary 
for a complete job. Without enlarging upon this branch of the 
case, the court must leave it for you to ascertain and say whether 
the expenditure made by the defendant was reasonable and neces- 
sary for the completion of mili if it was incomplete or defective. If 
it was, then it should be allowed as a counter-claim against the 
plaintiff. If it was not, then what sum, if any, was it necessary or 
reasonable to so expend, and what, if anything, should be allowed 
to the defendant on account of this work and machinery, either or 
both, which he thus added to this mill. 


ARGUMENT. 


The contract in the case going upon the basis that the ma- 
chinery when set up should operate to the satisfaction of the de- 
fendant, the latter was required to refuse its acceptance and de- 
mand its removal, or to retain it and pay for it. He did neither 
the one or the other. 

The machinery was put in during the summer and fall of 1884. 
A second trial of the mill, as constructed under the contract, was 
made the first week in February, 1885, in the presence of several 
experienced millers, and at this time the plaintiff claimed that the 
machinery was in good condition and did good work, and that the 
defendant ought to be satisfied with it, but in fact he was not. 

On the 3d day of March, 1885, the defendant employed one 
Levi. Hicks, a practical Miller (fol. 33), to examine the mill, and 
ascertain what it needed; and Hicks reported, after looking it over 
— = to run it, that it required a “ general overhauling” 

ol. 35 
. The defendant on the first of April following, served on the 
plaintiff's attorney this notice: “If your clients do not within 
ten days proceed to put tke mill in repair so that it will do good 
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chinery and incurring an expense of $2,737.31. 

The plaintiff in error contends that under contracts of this de- 
scription, where the thing furnished is to be satisfactory to the 
purchasing party and he neglects to return or to offer to return it, 
but takes it into possession and uses it either in the shape in 
which it is, or for the purpose of making it over into something dif- 
ferent, he thereby obligates himself to pay for it at the contract 
price, and is not at liberty to recoup the cost of such reconstruc- 
tion in an action for the price. 

Campbell Co. vs. Thorpe, 36 Fed. Rep. 414. 
McCarren vs. McNutty, 7 Gray 139. 

Brown vs. Foster, 113 Mass. 136. 

Wood Machine Co. vs. Smith, 50 M. h. 570. 
Hallidie vs. Ry. Co., 63 Cal. 575. 

Hoffman vs. r, 6 Daly 42. 

Singerly vs. Thayer, 108 Penn. St. 29s. 
Manuf. Co. vs. Chico, 24 Fed. Rep. 893. 
Seeley vs. Wells, Atlantic R. Vol. 13, 736. 

M vs. Bri Vt. 82. 


The doctrine of the above cases and of others which might be 
cited, is that under a contract to manufacture or furnish an article 
which shall satisfy the purchasing party, no action can be main- 
tained for the contract price until such party has expressly or im- 


* 
* 
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the contract of the parties the courts can only enforce it, as the 
parties have made it, except that when it appears that the defendants 
dissatisfaction is feigned and fraudulent, he will be required to pay 
for the property. 

It necessarily follows from this doctrine that a party who exacts 
such a contract must stand upon it himself. He cannot require a 
party to provide him with an article which shall satisfy him, and 
then claim for himself the advantages which belong to the other 
class of contracts. This would be to appropriate both the sword 
and the shield and to disarm his adversary. In other words, he 
cannot exact such a contract and claim the peculiar advantage 
which it gives him without accepting corresponding obligations. 

Because he may accept or reject, the law says he ought to ac- 
cept or reject. Hence, in some of the cases cited, the failure of the 
purchasing party to return, or to offer to return, or to demand the 
removal within reasonable time has been construed into acceptance. 

As the other party is substantially at his mercy and cannot 
maintain his action until something is done or sanctioned which 
amounts to acceptance, he ought in justice to accept, or require 
the article to be removed, within :casonable time, and cannot 
avail himself of the rights in regard o keeping the article and per- 
fecting it, which arise under a different contract. 

Any other construction must operate unequally, and afford an 
advantage which may be employed as it was in this case to ac- 
complish gross injustice to the other party to the contract. 

The recent case of the Campbell Printing Press Co. vs. Thorpe, 
36 Fed. Rep., is in point. . 

The plaintiff agreed to sell the defendant certain printing 
presses, etc., and guaranteed that the presses “ should be free from 
defective material or workmanship, and should do their work sat - 
isfactorily.” The referee to whom the case was referred found that 
neither of the presses was satisfactory to the defendant, nor did 
they do their work reasonably well; yet he found as a conclusion 
of law that the plaintiff was entitled to recover the whole agreed 
price, upon the theory that it was the duty of the defendant to re- 
ject the presses if not satisfied with them, aad that, having kept 
them, there was no method of estimating the loss sustained by 
reason of their dissatisfaction ; in other words, the value of a press 
which should work to defendant's satisfaction was not capable of 
pecuniary estimation.” 

On exceptions to the referee's report, the case came before 
Circuit Judge Jackson and District Judge Brown, of the Eastern 
District of Michigan, for review. The opinion by the District Judge 
affirms that there is no doubt of the general proposition that where 
one party agrees to do a piece of work to the satisfaction of another, 
such, for instance, as a portrait, a ph or bust, a suit of 
clothes, « musical instrument, or a piece of furniture, the buyer 
may reject it without assigning any reason for his dissatisfaction. 


n 


In such case, the law cannot relieve against the 
by inquiring whether the dissatisfaction of the 
on reasonable grounds or not. It is even doubtful 
inquire into the good faith of the vendee’s decision. 
the authorities, the following is quoted from the 
McCarren vs. McNulty, 7 Gray, 139: 3 | 
“It may be that the plaintiff was injudicious or indiscreet 


> * * 


undertaking to labor and furnish materials for a compensation 
made dependent upon a contingency so hazardous or doubtful as 
the approval of a party particularly in interest. But of 


— 


that he 

ng voluntarily assumed the o und 

risk of the contract, his legal rights are to be ascertained and 
determined solely according to its provisions.” 

The article to be furnished here was a book-case, which was to 


authority is in favor of the construction gi 

* . 1 The New Vork cases seem, at blush, to 

lay down a different rule; but, when carefully examined, the di- 
ference is more t than rel. 

Notwithstanding the cases in New Vork, and admitting all that 

is claimed for them, the weight of authority as well as of reason 

inclines us to the opinion that the parties must stand to their con- 

tract as they have made it. t 


ered which should be satisfactory to the purchaser, it must in fact 
be satisfactory to him or he is not bound to take it; but that when 
the purchaser was in fact satisfied but fraudulently and in bad faith 
declared that he was not satisfied, the contract per- 
formed by the vendor and the purchaser was 
article. This I regard as an accurate summary 
on. the subj * Had the covenant been that the 
well we should have no doubt that the 


machine which will work reasonably well, because such a press 
might not have been satisſactory to the vendee, or he might have 
been content with one which would not have worked to the satis- 
faction of experts in the business. We think that having elected 
to retain the presses they are bound to pay the full price for them. 
The exceptions to the referee’s report will therefore be overruled 
and judgment entered upon his finding.” 

The other cases cited above are mostly cases touching mechan- 
ical appliances, and while they do not discuss so fully the legal 
consequences of such a contract they all emphasize the doctrine 
that as the parties have made the contract they must be held to its 
terms. They furthermore hold directly or inferentially that until 
the party of the second part does something which amounts to evi- 
dence of acceptance no action can be maintained against him. 

Now, inasmuch as acceptance in some form is necessary to the 
right of action, it follows that whatever acts amount in law to an 
acceptance must be binding upon both parties alike and must nec- 
essarily repel and defeat the claim of defendant that he could 
accept without obligation to pay the contract price. 

This case is much stronger than the Printing Press case, 
because here the defendant actually takes possession of the prop- 
erty by an affirmative act and uses it as auxiliary to the recon- 
struction on Hicks’ diagram; and it is also stronger in the fact 
that here the flour produced by this machinery was of so good a 
quality that when it was being tested in comparison with that pro- 
duced by Hicks in the presence of the jury the latter falsely 
asserted and claimed that the flour produced by plaintiff had been 
fraudulently changed (fols. 43 and 23 ). a 

Again the deſendant being under no legal duty to accept the 
machinery, which could be enforced, in other words having the 
power to accept or reject, the case stands as if the plaintiff in error 
had left with the defendant an article—say a carriage, a piano, a 
reaper or a printing press—at a given price to examine and test 
subject to approval. 

In Witherbee vs. Sleeper, 101 Mass. 138, a machine was sold on 
trial and the buyer used it neither accepting nor rejecting it. The 
seller replevied on the ground of non-payment, but it was held that 
the title was in the assignee of the buyer, who had become 
insolvent. | 

In Fairfield vs. Manufacturing Co., 38 Wisconsin 346, a machine. 
was leit with the defendant under an express agreement that if it 
failed to work it should be laid aside, but if used more than two 
days the machine should be considered as fulfilling the warranty. 
The court held that if defendant used the machine more than two 
days he would be deemed as accepting it and would not be heard 
thereafter to allege that it did not work well. ce | 

In Dewey vs. Erie Borough, 14 Penn. 211, a note was given for 
the price of a town clock, payable in one year, conditioned that 
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the clock performs to the satisfaction of the town council. In a suit 
on the note it was proven that the clock was not sati ‘ 

the suit was sustained because the council did not offer to return it 
or give notice of dissatisfaction. This case was approved in Speck- 
ler vs. Marsh, 36 Md. 222. 

In Zhe Prairie Farmer Co. us. Taylor, 69 Il. 440, the action was 
for a press delivered under an agreement that the buyer should 
have thirty days to determine whether to keep the press or not. 
The court said on failure of appellant within thirty days to elect 
whether it would keep the press or not the right vested at once to 
recover the contract price. 

These cases, it is respectfully submitted, are in complete har- 
mony with the views expressed in the case of Campbell Co. vs. 
Thorpe and lend support to the law as there laid down. 


2. But if it be held that the contract in this case is to 

a different rule from that laid down in the cases already cited, in 
other words that these cases do not state the law, then we claim 
that the doctrine invoked by the defendant ought not to be applied. 
to this case. 

ist. Because the notice served does not convey any intima- 
tion of such expenditures as were charged. 

The notice is, unless your clients proceed within ten days to 
put the mill i repair so that it will do good work, Mr. Phelps will 
employ the best millwrights he can obtain and put the mill is order, 
and charge the expense to your clients” (fol. 37). | ) 

No one could infer from this notice that the defendant was in- 
tending i generally overhaul ” os mill and — iton a 
tutally different diagram, adding a large amount of new machinery. 
—Had the defendant frankly informed us that he had been. ed 
that the machinery would all have to be overhauled and the. 
reconstructed on a different diagram and new 
duced, he would at least have been entitled to credit for 
notice of what was actually contemplated, but when 
simply of repairing and putting in order, we have no 
that he means to build the mill over, on a new plan. 

Such a notice is necessarily misleading and calculated 
a eviden the of the plaintiff in erro 

e expert evidence on the part of t i error 

(fol. 41) that even if the mill had the defects specified by de 
ant’s witnesses that such defects related simply to matters of 
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that could be easily remedied at slight expense and did not call for 
or justify a general overhauling or reconstruction of the mill. 

Had the plaintiff been duly appraised of what was actually in- 
tended it is reasonable to suppose that some plan would have been 
proposed for a further test of the machinery, or for some disposi- 
tion of the controversy which would have been mutual satisfactory 
and the cost of reconstruction on a plan furnished by a party of 
such limited experience (fol. 36) avoided. 

2d. Because such alleged damages were manifestly not within 
the contemplation of the parties. The answer (fol. 10) alleges 
that the plaintiff in error, had for a long time prior to making the 
contract, been engaged in the business of manufacturing, dealing 
in, and constructing machinery and apparatus for flouring mills, 
on what is known as the roller system, etc. 

That a company so engaged, should be compelled to employ 
competent heip to furnish the diagrams or plans for setting up its 
machinery, and insuring success does not need to be affirmed. 
Without such help it could not prosecute its business. In fact, 
the engineer who furnished this diagram was the inventor of one 
of the well known systems for roller mills, who testified that he 
had furnished more than 500 diagrams upon which mills had been 
constructed in different parts of the country. 

It ought not to be any more doubtful whether such a concern 
should furnish machinery which would do good work than 
whether a Morgan Reaper or a Corliss Engine would do good 
work. 

That the system agreed to be furnished and set up was likely 
to require overhauling on a plan provided by a party who had pre- 
viously furnished two diagrams, and one of these only partial, 
could not have been anticipated as among the possibilities. The 
contract itself is conclusive proof that the plaintiff in error had the 
_— undoubted confidence in its ability to do what it undertook 
to do. 

Under the rule which limits damages to such consequences 
as may be reasonably supposed to have been in contemplation of 
both parties at the time of making the contract,” can it be said that 
the damages allowed the defendant in this case were just? Mayne 
on Damages, p. 10, 2d edition, where the rule in Hadley vs. Bur- 
endaé is given, and the authorities commented upon. 

3d. — the rule invoked by the dant is not the 


proper test and measure of damages in such case. 
In his work on damages, Vol. 2, p. 482, Sutherland states the 
rule in these words: The measure of for breach of con- 


instance, a steam 


tract for putting up particular work, as 
boiler by doing the work unskillfully or wit 
pega reese ay ace ep re | 
its value would be if completed in compliance with the contract. 
This latter sum may be more than the contract price or d may be 


less, but it is cuviously the proper standard by which to measure 
the damages of the employer, because a boiler so completed ia ex- 
actly what he is entitled to; the contractor obtains also just what 
his defective work is worth. This is quoted from the of 
Cooley, C. J., in White vs. Brockway, 40 Mich. 209. To same 
effect are: : 

Merrill vs. Nightengale, 39 Wis. 2 

Booth vs. Seales, 27 Wis. 626. wii 

vs. Jacobs, 36 Wis. so. 


In Wood’s Mayne on Damages, sec. 118, the same rule is laid 
down. “A thing may be very valuable in itself, but if it is to be 
altered into something different the cost of doing so may absorb its 
whole price. * * One important element in the inquiry will 
be, could the subject matter of the contract be returned or not? 

Here there is no pretense and no evidence that the machinery 
could not have been returned. It consisted, as the case shows, of 
machinery manufactured and set up. 

If it could, then as the defendant has kept it of his own free 
will he ought to pay for it as much as the plaintiff could have sold 
it for if he had taken it back—that is its real value "—which in the 
absence of evidence on the question of intrinsic value will be the 
contract price. 

But there are two cases where he cannot return it. The one is 
where the sale is of a specific chattel upon which the owner has had 
an opportunity of exercising his own judgment, and which is 
bought with a warranty; the other where labor is expended upon 
the defendant’s own property, as, for instance, his materials or his 
land,” citing the case of clothing cut and made from material fur- 
nished, and the erection of a coach- house where the party had 
been directed to make a stable. 

“In these cases the cost of altering would be the only fair 
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is required to pay for it, and to pay for the non-use of the mill 
during the four or five months occupied in the reconstruction. 

As was said on the application for a new trial: “It would 
certainly have been much better for the plaintiff if the defendant 
had rejected the machinery in toto and permitted us to take and 
use it in other mills. Almost every piece of it could have been 
utilized without appreciable loss, and it hardly falls short of gross 
injustice to allow the defendant to retain it and swamp its value by 
the scheme adopted.” 

It is not denied that cases arise where a defendant is authorized 
to supply defective parts in a machine and recoup the cost, but to 
contend that under the sanction of this doctrine a machine may be 
reconstructed into something different, and made auxiliary to a 
mass of new machinery, at the expense of the plaintiff, seems so at 
war with principles of justice, that I cannot deem it necessary to 
pursue further this branch of the argument. 


3. It has long been the settled doctrine of the State of Wiscon- 
sin that a party may return or offer to return an article which does 
not comply with the terms of the warranty, and recover back what 
he has paid. 


Wooddle vs. Whitney, 23 Wis. 55. 


4. A question is raised as to the admissibility of testimony to 
show the rental value of such a mill. One Charles Guissner was 
called as a witness by plaintiff (fol. 29), who testified that he was 
the owner and manager of a roller mill of about the same capacity 
near Waukesha village, in Waukesha county, and had owned and 
operated said mill for several years, and was personally acquainted 
with the milling business and familiar with roller mills. That 
Waukesha county. adjoins Walworth county in which the defend- 
ant’s mill was located, but that he had not been in Delavan, and 
knew nothing from personal observation or knowledge of the ex- 
tent of the custom work of the mill, its business or product nor of 
the water power. : | 


a 


a 
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He was asked to state the rental value of the mill in question 
during the period in question. 

Objected to because the witness had never seen and had no per- 
sonal knowledge of the property in question. Objection sustained. 

He was then asked to state such rental value upon the supposi- 
tion that the said mill had a good water power and all the business 
it could attend to as claimed by defendant, and a capacity of manu- 
facturing seventy-five barrels per day. 

The same objection was raised and sustained, the plaintiff 
excepting. 

The plaintiff in error submits that this evidence ought not to 
have been excluded. It is true the witness had not seen the prop- 
erty, but he owned and operated a similar mill in the adjoining 
county, and it hardly seems reasonable that his testimony should 
not have been of some value upon the hypothetical case stated in 
the question. The rental value of mill property upon the supposi- 
tion of abundant water power and all the business it could do was 
manifestly about the same in the one county as the other. Take 
the case of an opera house, or a hotel or a shipyard, it would seem 
upon principle that a witness familiar with such property in a 
neighboring city where the conditions are similar ought to be com- 
petent to testify as to rental value. te 

In Butler vs. Mehriing, 15 III. 488, the court says; Hut in 
valuing the use of property, those acquainted with the kind and 
use of such property may be allowed to testify as to the value of 
the use of such property, and such opinions may be weighed to- 
gether with similar opinions of those who know the property 
itself. In Alfonso vs. C. S., 2 Story 421, Mr Justice Story allowed 
Boston Merchants to testify as to the market value of a lot of 
sugar in Cuba. 

In Sturgis vs. Knapp, 33 Vt. 531, the question in dispute 
touched the value of a railroad during the time it was in the hands 
of a receiver, and the court admitted the opinion of witnesses ac- 
quainted with the business of the road and the expense of oper- 
ating it. 

in Whitbeck vs. Railroad Co., 36 Barb 644, where defendant was 
sued for having destroyed fruit trees by fire from. its locomotives. 
The court says “ that it was not necessary that the witness should 
have seen the trees, having learned from other, witnesses the kind 
of trees they were. 

In Whitney vs. Thatcher, 117, Mass. 526, in discussing the 
qualification of a witness to testify to the value of property, this 
language is used by the court: It is not necessary in order to 
qualify one to give an opinion as to value, that his information 
should be of such a direct character as would make it competent 
in itself as primary evidence. It is the experience he acquires in 
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the ordinary conduct of affairs and from means of information 

such as are usually relied on by men engaged in business for the 
conduct of that business that qualifies him to testify.” 

In Ciiguots Champagne case, 3 Wall 114, this court adopted a 

rule quite as liberal as the one we are contending for. | 

G. W. HAZELTON, 

Attorney for Appellant. 
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ransportation Line rs. Hope, 95 U. B., 297. 
In Stone re Covell, 20 Mich. 299, the uestion was as to the value 
of a tract of land. A witness who testified that he was 
with the value of land but was not acquainted with the value of land 
in the regi . 
exe pries put u lands owners 
that section, and that he had eramined the land } 
27 or 23 miles away, was asked : * „ land 
that you heard on other lande, what would you my 
4 — — — 
acre. Supreme Court mony 
the judg writing the opinion sayi 
„ but yielded to 
Rock 


was ruled that it was not competen 
of the value of a mill after having 
years and owned real estate 

aseessor of the town, that he was 
in that vicinity, that he had no 
mille on that stream, and that he 


the rules applicable to the 
point to be determined was 
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In Tucker m. R. R. Co., 118 Mass., 546, 548, which was an 
asseasment of land damages sustained hy the petitioner by reason of 
the of the respondent's railroad 9 — his furm, it is said : 

. uestion whether a witness has the requisite knowledge 
to enable him to give his opinion, is one which is largely 
within the discretion of the presiding judge or officer. 

In this case the witness was a farmer, having a farm near 
the petitioner's, which was divided by a railroad. He knew 
the petitioner's farm, his mode and necessitics in the manage- 
ment of the farm, and his means of crossing the railroad. 

We cannot say that the presiding officer erred in admit- 
ting his testimony.” 


The question whether a witness has the requisite knowledge to 
enable him to give an opinion, is largely within the discretion of the 


judge presiding at the trial. 
Tucker va. R. R. Cu., 118 Mass., 546. 


It certainly cannot be maintained that it was an abuse of discre- 
tion to refuse to permit a witness to express an opinion of the rental 
value of a mill who had never seen said mill and had no knowledge 
with reference to its business and had never been in the village 
where the mill was located; especially when it does not appear that 
the witmss had ever been in or seen a water-power mill or ever 
heard of one having been rented. 


III. 


The testimony showed that on April 1st, 1884, the attorneys for 
the defendant served on plaintiffs attorney the following notice: 

“If your clients do not within ten days proceed to put the mill 
in repair so that it will do good work, Mr. Phelps will employ the 
best millwrights he enn obtain and put the mill in order and charge 
the expense to your clients.” (Folio 37 of Record.) , 

Alter the time mentioned in this notice had expired the defend- 
ant employed competant millwriglits who proceeded to pat the mill 
in condition, and completed the same in August, 1884. (Folio 
38 of Recond.) 

The testimony tended to show that it was necessary, in order to 
enable the mill to do good work, to put in machinery which cost 
$1.100 and incur $1,672 additional expense in putting the mill in 
condition so as to do as work as other roller mills of 75 barrels 
capacity. (Folio 30 of Record.) 

The plaintiff requested the Court to charge that the plaintiff was 
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entitled to a fair test of the machinc-y put into defendant's mill, 
and that nothing short of that would justify its condemnation. | 

Such a test requires an ample power to operate the machinery to 
the best advantage, and this means the whole of the machinery, if 
the jury find that the machinery was designed and intended to be 

rated tugether. It also contemplates competent management by 
a miller who 288 understands such machinery and is able to 
manipulate and handle it so as to secure the best results of which it 
is — (and who is fully disposed té give it a fair trial; in other 
words, by one in sympathy with the — which request was 
embodied by the Court in his general charge to the jury, except the 
concluding part enclosed in brackets, which it refused to give; to 
which ruling and refusal the plaintiff excepted. 

It requires no argument to show that the defendant was not com- 
pelled to tind a miller in sympathy with the plaintiff's m to test 
the mill. If that is the law the defendant might have 323 
in his selection of an expert, to the plaintiffs miller. The deſe t 
was bound to = the mill a fair test by a competent miller who 
thoroughly understood such machinery and was able to mani 
and handle it so as to secure the best results of which it was capable ; 
and so the Court charged the jury. 

It would have been error for the. Court to have told the jury that 
the — making the test should have been partial to the system. 

he counsel also excepted to the entire charge in so far as it 
permitted the defendunt to recover $1,100 for machinery put int 
the ~ 2 to enable it to do good work (fols. 45, 46, 47 and 46 of 
Record). 

It is difficult to conceive of any possible objection to the cha 
in this particular unless counsel takes the position that by — 
ating in the contract certain machinery “included ” in the pi 
mill the defendant was not entitled to have “ one first-class 75 
capacity roller mill complete” unless the enumerated machinery 
would make such a mill. 

Cuunsel argued on the motion for a new trial that the plaintiff 
was to furnish certain specified machinery and that when he had 
furnished such machinery the contract was performed, whether the 
mill was a “ first-class 75 barrel capacity mill complete or not. 

The Court interpreted the contract differently and held that the 
plaiutiffs contract was not performed unless he had “furnished the 
defendant with a first-class 75 barrel capacity roller mill complete, 
capable of doing as good work as other first-class roller mills of sim- 
* —— and capacity would do on the same kind of stock (fol. 45 
of Record). 

In other words, the plaintiff had contracted to furnish a first-class 
seventy-five barrel capacity roller mill, and the defendant was 
entitled to have just such a mill, and nothing more or less, and if 
the plaintiff had failed to furnish it the de.endant was entitled to 
do just what wus absolutely necessary to make a first-class seventy- 
five barrel capacity roller mill complete, and if that could be doné 
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with the machinery furnished by the plaintiff, then the defendant 
could not be allowed for any additional machinery; but on the con- 
trary, if it was absolutely necessary, in order to make such a mill as 
the plaintiff agreed to furnish, to put in the additional machinery 
which the defendant had furnished, or any part of it, then the jury 
must allow for such of the machinery as was necessary to 
complete the mill in accordance with the contract. 

Tris interpretation of the contract is so manifestly correct as not 
to admit of discussion. It is sufficient to say that the defendant was 
not contracting for the purchase of machinery, but for a first-class 
75 barrel capacity roller mill completed and started by the plaintiff. 
(Folios 16 and 17 of Record.) 


IV. 


G. M. Bierce, on behalf of the plaintiff, at the commencement of 
the trial, testified that he was present when the mill was tested in 
February, 1884, and at that time took and preserved a sample of 
wheat, flour, middlings and bran for the purpose of showing the 
work done by the mill from the material used. (Folio 28 of Record.) 

In rebutting, the same witness was called to the stand to make a 
comparative test in the presencé of the jury, of the said flour, and 
fluur made by the witness, Hicks, after the mill was re-constructed by 
the defendant. While this test was going on, Hicks looked at, and 
handled the samples of flour produced by the witness Beers, and 
theréupon stated, in the hearing of the jury and of counsel, that the 
flour had been changed, and that the witness was not using the same 
flour in this test as that previously shown tothe jury. (Folios 42 and 
43, of Record.) Whereupon plaintiff's counsel adlressed the Court 
as follows: “Your Honor: Mr. Hicks handles this flour in the 
presence of the jury and says that our flour is a fraud, and that it 
was not made a year ago, when Mr. Bierce says, under oath, that it 
was. Mr. Hicks stands here in the presence of the jury and says it 
is a — * . 

urt: “The jury will not regard it.” 

This remark of Hicks’ was pressed as ground for a new trial. 
The Court held that such remark, while improper, was not ground 
for a new trial. That it could not be presumed that the unsworn 
statement of Hicks would have any influence with the jury against 
the sworn testimony of Mr. Bierce, certainly not when the Court had 
directed the jury to disregard it. 

Where the Court has committed error by allowing immaterial 
evidence to be given, the error may be corrected by directing the 
jury to disregard it. . 

Pennsylvania Co. vs. Roy, 102 U. S., 451. 


An improper statement by a person in the presence of the Court, 
counsel and jury can be cured as readily as an error committed by 
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the Court. It differs — from a secret statement or an attempt 
to use improper influence with the jury, where the Court and counsel 
on the other side have no power to correct the impression made. 

This appears to have been a mere expression of opinion by 
Hicks without considering the. impropriety of the statement. 

Since the foregoing was in print I have received a copy of the 
brief of counsel for the plaintiff in error, from which it appears 
that the learned counsel for the plaintiff takes the position that 
under the contract the mill was to be satisfactory to the detendant, 
and that because he neglected to returi the mill or offer to return it 
he thereby obligated himself to pav for it at the contract price and 
is not at liberty to recoup the cust of completing the mill, in an action 
for the price. 

This position is at variance with the complaint, with the 
proofs, and with the plaintiff's request of the Court to cha 
the jury, as will appear from a casual examination of the com- 

laint and the recora. The —— does not set out the contract 
ween the plaintiff and the defendant, but counts on its legal 
effect. It is alleged that on the 30th day of May, 1883, the plaintiff 
entered into an agreement with the defendant in writing, wherein 
and whereby the plaintiff agreed, in consideration of $9,000, to be 
paid by the defendant, as hereinnfter stated, to furnish and in 
complete operation for the defendant in his flouring mill at Delavan, 
in the County of Walworth, in said district, one 2 
five barrel capacity roller mill complete, including, etc., etc. T 
plaintiff having the right to use machinery, ‘belting, ete., etc., then 
in said mill, that should be found to be in proper condition for use, 
except what was in use on the rye and feed side of said mill, the 
said fixtures and apparatus to be new and first-class in every way 
and of the latest patent, — — specified, and to be 
completed and put in comp running order within 90 
days from the date of said agreement. The said sum of $9,000, 
‘was to be paid, by the terms of said 
said mill fixtures complete as aforesaid, put in the 
said, in manner following, that is to say: $3,000 on the 
said machinery at the said mill of defendant at Delavan; $, 
when said mill should be completed and in running order so as to 
good work as other mills of the same kind, and the balance of 
ninety days after the completion of said mill (ſolios 5, 6 and 7 of 


). sy 
— — — 
that the second payment was to be made no 
— 2 —— 41 — 
ing of the contract, but 
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and equipment for the manufacture of flour by the roller system, 
and would manufacture as good flour as any other roller mills. (Folio 11, 
of Record.) 

The Record does not contain the testimony offered by the plaint- 
iff to show that his construction of the contract was correct. It is 
not necessary that it should. The Court having charged in accord- 
ance with the plaintiff’s contention, and the plaintiff not having ex- 
cepted to such charge, the Court must presume that the evidence 
sustained the plaintifi’s theory of the contract. 

It may not be out of place to call attention to the proof given as 
long as the Court will presume it to exist. 

The contract was signed “Stillwell & Bierce Manufacturing Co. 
by George C. Tutjers, Agent at Delavan, Wis.,” (Folio 17, of Record) 
and was forwarded to the plaintiff in Ohio. Within a few days the 
plaintiff wrote the defendant objecting to the second payment being 
conditional on the mill working to the satisfaction of the defendant. 
Mr. Phelps immediately replied to the plaintiff’s letter stating that 
when the mill should do as good work as any other roller mill he 
would be satisfied. 

The plaintiff put these letters in evidence and they established 
the allegation of the complaint, that the second payment was to be 
made when the mill should be completed and in running order so 
as to do as good work as other roller mills. ‘ 

The counsel for the plaintiff requested the Court in eff 0 
that the defendant — not condemn or reject the mill ving 
it a fair test. (Folio 44 of Record.) He now argues that the defend- 
ant could arbitrarily reject the mill and order the plaintiff to remove 
it. The positions are diametrically opposed to each other. 

The ruling of the Court was favorable to the plaintiff's contention 
and in strict accordance with the construction of the contract claimed 
by the plaintiff in its complaint. 

There was no exception to the charge of the Court on the ground 
now presented and argued by counsel. (Folio 45 of Record.) 

he rule of law for which plaintiff contends has no application to 
this case. The plaintiff was not selling machinery fora given price. 
The plaintiff undertook to remove the machinery for grinding with 
stones in the defendant’s mill and use such of the milling 
machinery as was suitable, and to furnish additional machinery 
sufficient to re-construct id mill into a roller mill. 

The principal part ofà Work consisted of labor in adapting the mill 
to the roller system. The plaintiff had removed from the defend- 
ant’s mill the stones used for grinding and taken out all the machin- 
ery and delivered the new machinery at the mill as early as June, 
1883, and from that time until February, 1884, the plaintiff with its 
millwrights was prosecuting the work under the contract. Thefplaint- 
iff had paid, to 2 the contract price for the machinery, work 
and labor, over $3,700. The rule contended for could not be a plied 
to this state of facis. It would not be just to either party rAd the 
defendant to arbitrarily say: I am not satisfied with the working 
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of this mill, and direct the plaintiff to take out the machinery. In 
such case, whose duty would it be to restore the old mill to its 
former condition? Who would suffer the loss arising from the mill 
remaining idle for eight months while the plaintiff was experiment- 
ing and endeavoring to make a mill which should be satisfactory to 
the deſendunt? 


Again, who would compensate the plaintiff for the work which 
he had done in putting the mill in order to receive the roller system, 
and what means would the defendant adopt to recover the $3,700 
which he had paid on the contract? 

This case differs entirely from the sale of a reaper or a printin 
press or any other personal chattel which ~ be tried and — 
The defendant could not have returned the plaintiff's labor 
1 performed upon his real estate. 

( The learned counsel himself has cited the rule applicable to the 


facts in this case at page 11 of his brief, where he says (quoting 
from Wood's Mayne on Damages): “One important element in the 
inqu'ry will be, could the subject matter of the contract be returned 
ornot? * * * But there are two cases where he cannot return 
it. The one is where the sale is of a specific chattel 
upon which the owner has had an opportunity to exercise his own 
judgment and which is bought with a warranty; the other where 


labor is expend.d upon the defendant’s own ty, as for instance hi | 
a 18 expen land.” ” 1 ny fe wna e Ta 
é ee Fab no 9 gation in the complaint, and no evidence tend- | 


ing to prove what the machinery was worth, disconnected from the 
labor of constructing the mill. The plaintiff could not have had the 
judgment that he now claims that he was entitled to have, upon the 
pleadings or proofs, unless the law entitled the plaintiff to recover the 
full contract price when the jury have found that he had not fur- 
nished and put up in complete running order such a mill as he con- 
tracted to furnish. 

If the plaintiff in error, is not prepared to maintain this conten- 
tion, it has no cause to complain of the charge of the Court or of the 


result of the trial. 
: JOHN T. FISH, 
Attorney for Defendant. 
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Huited States of America. 


MASSACHUSETTS DISTRICT, 88. 


At a Circuit Court of the United States for the First Circuit, begun 
and holden at Boston within and for the District of Massachusetts, on 
Friday, the fifteenth day of May in the year of our Lord one thousand 
eight hundred and eighty-five. 

Before the Honorable 


LeBARON B. COLT, Circuit Judge. 
IN ADMIRALTY. 


JOHN HASKELL BUTLER, Administrator, et al., 


LIBELLANTS, APPELLANTS, 


BOSTON & SAVANNAH STEAMSHIP COMPANY. 


DEFENDANTS, APPELLEES. 

The Transcript of the Record of the District Court of the United 
States for this district is duiy filed and entered at the present May 
term of this Court, A. D. 1885, and is in the words and figures 
following: — 


Unitep STATEs of AMERICA, 
MASSACHUSETTS DisTRICT, SS. 


At the District Court of the United States begun and 
holden at Boston, within and for the District of Massachusetts, 
on the third Tuesday (being the seventeenth day) of March, in 
the year of our Lord, one thousand eight hundred and eighty- 
five. 

Before the Honorable 


THOMAS L. NELSON, Fudge. 


Joun HAsxzLL. BurLER, Administrator, Er as., Libellants, 


D. 
Tue Boston AND SAVANNAH STeamsHiP Company, Respondents. 


This libel was filed in Court on the twenty-seventh day of 
September, A. D. 1884, and is as follows, viz. : — 


LIBEL. 


IN ADMIRALTY. 
DISTRICT COURT OF THE UNITED STATES. 


DISTRICT OF MASSACHUSETTS. 


Joun HaskEtt BuTLeR, adm'r, Er ALS. v. THE BosTON AND 
SAVANNAH STEAMSHIP COMPANY. 


To the Honorable Tuomas L. Netson, Fudge of the District 
Court of the United States, within and for the District of 
Massachusetts :— | 


John Haskell Butler, administrator of Somerville in said 
District, and Nathaniel Beach, and Elizabeth R. Beach, both of 
Mansfield in the State of Connecticut, and Anna Beach of New- 
ark, New Jersey, exhibit this their libel against the Boston and 


Savannah Steamship Company, a corporation organized under 
the laws of the State of Massachusetts, and having their usual 
place of business, and being located at Boston in said District 
of Massachusetts, in an action of tort and contract. And there- 
upon they allege and articulately propound as follows, to wit :— 

First. That the said Nathaniel Beach was, by the Probate 
Court of the District of Mansfield, in the State of Connecticut, 
duly appointed the administrator of the estate of Elizabeth R. 
Beach, single woman, late of said Mansfield, Connecticut, and 
that the said John Haskell Butler was duly appointed the ancil- 
lary administrator of the said estate, by the Probate Court 
within and for the County of Suffolk, in the State of Massachu- 
setts; and that said Nathaniel Beach is the father of the said 
Elizabeth R. Beach, deceased, and that the said Elizabeth R. 
Beach, one of these libellants, is the niece of the said deceased, 
and was dependent upon the said deceased for her support, and 
that the said Anna Beach is the aunt of the deceased, and the 
sister of the said Nathaniel Beach. 

Second. That on the 17th day of January, A. D. 1884, the 
said Elizabeth R. Beach, deceased, took passage at Boston, in 
the State of Massachusetts, on the steamship City of Columbus,” 
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to proceed in her from said Boston to Savannah, Georgia; that 
said vessel was a steamship of about 2000 tons; that she was 
then owned, operated and used by the said Boston and Savan- 
nah Steamship Company, as a steamship for the carriage of pas- 
sengers for hire and merchandise, and as a common carrier of 
passengers between said Boston and Savannah; that she regu- 
larly plied between said places, engaged in the business afore- 
said; that she left Boston on said 17th day of January, 
bound to said Savannah, and that she carried on said trip over 
100 passengers, who paid fare for their passage, and for their 
board and lodging during the passage; that she was regularly 
fitted up as a steamer for the carriage of passengers; that she 
was furnished with a large and commodious cabin, state-rooms 
and steerage devoted to the use of passengers, and was in all 
respects arranged with reference to her internal accommoda- 
tions, as a passenger-carrying steamship. That on said 17th of 
January, said Boston and Savannah Steamship Company con- 
tracted at said Boston, with said Elizabeth R. Beach, deceased, 
to carry her from said Boston, to St. Augustine, in the State of 
Florida, and as far as said Savannah as a cabin passenger in said 
steamship, and the rest of the way by land; and that she paid 
said Company the sum ofs _— for said passage, and on said 
day, proceeded in said vessel in pursuance of said contract, car- 
rying with her luggage or baggage. 

Third. That while said steamship was proceeding on the 
trip, bound as aforesaid, and with said Elizabeth R. Beach as a 
passenger on board, said steamship ran aground in the night 
time upon the shore of Martha’s Vineyard, and thereafter sank 
and became a wreck. 

Fourth. That there was negligence on the part of those 
employed by the said Boston and Savannah Steamship Com- 
pany, in the grounding and wrecking of said steamship; that 
the night was clear, and with abundant moonlight; that the 
coast was well lighted with light-houses, and could be easily 
seen for a considerable distance with the naked eye; that 
there was not a very heavy wind or sea; but that said steam- 
ship while on said passage, proceeded nearer the shore, than 
was prudent or skillful, struck the bottom, sank, and became 
broken and wrecked; and that about 100 of the persons on 
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board of her, including both passengers and crew, were lost and 
drowned. 

Fifth. That after said vessel struck, no proper measures 
were taken by the officers and crew to save the passengers 
by the means of the boats, or to provide properly for the safety 
of the passengers; and that upon the happening of the disaster, 
and thereafter, there was great inefficiency in the discipline of 
the officers and crew of the vessel; and that their conduct on 
that occasion showed a want of drill, and proper regulation for 
such an emergency. 

Sixth. That at the time of the disaster, the second mate, 
by the name of Harding, was in charge of the ship; that he 
was not a pilot for the waters upon which the ship was then 
going, and that it was a part of the regular duty of said second 
mate, and without the aid of a pilot, to take charge of said ship, 
while on said trips, alternately with the first mate, and that it 
was an omission of duty on the part of the owner of said steam- 
ship to entrust to said second mate the charge of said ship, es- 
pecially in the night-time, without the aid of a special pilot ; 
and that said owner should have provided a special pilot or 
pilots to be at all times on duty upon said ship during said 
voyage, which the said owner failed and neglected to do; and 
that no pilot was on duty on said ship at the time of the dis- 
aster. 

Seventh. That there was not proper apparatus upon said 
vessel for the launching of the boats; and that there was an 
omission of duty on the part of the owner of said vessel, in 
that regard. 

Eighth. That said ship was not properly constructed in 
respect to bulkheads and otherwise; and that it was an omis- 
sion of duty on the part of the owner thereof, to allow said ship 
to proceed to sea with passengers for hire on board, without 
remedying said defects in the construction of the ship. 

Ninth. Thatamong the persons who were lost and drowned 
in the catastrophe aforesaid, was the said Elizabeth R. Beach. 

Tenth. That there was unfitness, gross negligence, or care- 
lessness on the part of the servants or agents of the said Steam- 
ship Company, who were engaged in navigating the ship at 
the time of the disaster; and that there was such unfitness, 
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gtc’s negligence, or carelessness in the conduct of the said 


servants or agents in causing or allowing said steamship to 
proceed so near the shore and to strike the bottom; and that 
there was such unfitness, gross negligence, or carelessness on 
the part of the servants or agents of the said Steamship Com- 
pany, in not taking proper measures to save the passengers by 
means of the boats, or to provide properly for the safety of the 
passengers; and that there was unfitness, gross negligence, or 
carelessness, on the part of the servants or agents of said Steam- 
ship Company, as displayed in the inefficiency of the discipline_ 
of the officers and crew of the vessel. 

Eleventh. That there was negligence or carelessness of the 
proprietor of said steamboat, in entrusting said second mate 
with the charge of said ship, especially in the night-time, 
without the aid of a special pilot, and in not providing a 
special pilot or pilots to be on duty at the time the second 
mate was on duty, and at the time of his having charge of the 
ship when the disaster occurred; and that there was negli- 
gence or carelessness of the said proprietor in the particulars 
set forth in the seventh (7th) and eighth (8th) articles of this 
libel; and in respect to the inefficiency of the discipline of 
the officers and crew of the vessel, as above set forth. 

Twelfth. That the law of the State of Massachusetts, as 
contained in the Public Statutes of Massachusetts, Ch. 73, 
Sect. 6, is, and at the time of the disaster was, as follows: 
If the life of a passenger is lost, by reason of the negligence 
or carelessness of the proprietor or proprietors of a steamboat, 
or stage-coach, or of common carriers of passengers, or by the 
unfitness or gross negligence or carelessness of their servants 
or agents, such proprietor or proprietors and common carriers 


shall be liable in damages not exceeding five thousand, nor less 


than five hundred dollars, to be assessed with reference to the 
degree of culpability of the proprietor or proprietors or com- 
mon carriers liable, or of their servants or agents, and recov- 
ered in an action of tort, commenced within one year from the 


injury causing the death, by the executor or administrator of 


the deceased person, for the use of the widow and children of 

the deceased, in equal moieties, or if there are no children, to 

the use of the widow, or, if no widow, to the use of the next 

of kin.” 
1 
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Thirteenth. That after said vessel struck, said Elizabeth R. 
Beach suffered great mental and bodily pain and misery upon 
the vessel, and thereafter fell, or was washed into the sea and 
drowned. ) 

Fourteenth. That said Elizabeth R. Beach, deceased, had 
clothing upon her person, together with luggage or baggage, 
all of the value of $150, all of which were lost. 

Fifteenth. That by virtue of the premises, and under the 
general admiralty jurisprudence of the United States, the libel- 
lants are entitled to recover the sum of fifty thousand dollars 
($50,000), and by virtue of the statute of Massachusetts afore- 
said, the sum of five thousand dollars ($5,000). 

Sixteenth. That all and singular, the premises are true, and 
within the admiralty and maritime jurisdiction of this Honor- 
able Court. 

Wherefore, the libellants pray that a monition in the nature 
of a summons to appear and answer to the suit, may issue to 
the said Boston and Savannah Steamship Company, citing them 
to appear and answer, upon oath, all and singular the matters 
so articulately propounded, and that this Honorable Court 
would be pleased to pronounce for the damages aforesaid with 
costs, and to decree such other relief to the libellants as shall 
to law and justice appertain, and as to your Honor shall seem 


meet. 
NATHANIEL BEACH, 


FRANK GOODWIN, ELIZABETH R. BEACH, 

EUGENE P. CARVER, ANNA BEACH, 

Jonx HASKELL BUTLER, By their Attorney, 
Proctors. Jonx HASKELL BuTLer. 


Jonx HASKELL BUTLER, Administrator. 


SUMMONS. 


Thereupon, on said 27th day of September, A. D. 1884, by 
order of the Judge, a summons issued, commanding the Mar- 
shal to summon the said Boston and Savannah Steamship Com- 
pany (if they might be found in his precinct) to appear before 
the District Court of the United States, to be holden at Boston, 
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within and for the Massachusetts District, on Friday, the tenth 
day of October next, at ten o'clock a. M., then and there to 
answer to ine foregoing libel, and to make due return of his 
doings into Court. 

And the Marshal made return as follows, via. 


UNITED STATES OF AMERICA, 
MASSACHUSETTS DISTRICT ss. 


Boston, Sept. 27, 1884. 
Pursuant hereunto, I have this day summoned the within 
named Boston and Savannah Steamship Company, to appear 
before the District Court of the United States, as within di- 
rected, by delivering in hand to F. W. Nickerson, the Treas- 
urer of said Company, a duly attested copy of this precept. 


N. P. BANKS, JZ. S. Marshal, 
By W. D. Poor, Deputy. 


On the tenth day of October, A. D. 1884, the following 
Exception and Plea of Respondent were filed in Court, viz.: — 


DISTRICT COURT OF THE UNITED STATES. 


DISTRICT OF MASSACHUSETTS. 
IN ADMIRALTY. 


Jonn Haske. BUTLER, admr., ET ALS. 
v. 
Tue Boston AND SAVANNAH STEAMSHIP COMPANY. 


To Hon. Tuomas L. Netson, Fudge of said Court: 


THE EXCEPTION AND PLEA 


OF SAID BOSTON AND SAVANNAH STEAMSHIP COM- 
PANY, Respoxpent, TO THE LIBEL OF JOHN HAS- 
KELL BUTLER, Apsinistrator, AND OTHERS. 


The said Boston and Savannah Steamship Company, not 
admitting, but denying the allegations and matters set forth 
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in said libel, except as hereinafter expressly admitted, make 
plea and exception thereto as follows: — 


First. That all the loss, damage, injury and claim alleged 
in said libel were occasioned and incurred by, or arose out of, 
the stranding and sinking of the steamship ‘City of Colum- 
bus,” owned by the respondent, and by the acts, matters and 
things, done, occasioned or incurred on board of said Steam- 
ship, at or near Martha’s Vineyard, on the eighteenth day of 
January, A. D. 1884. 

Second. Thereafter, after certain actions at law had been 
commenced by one James Brown and one Sherrington Vance, 
against the respondent, in the Superior Court for the Common- 
wealth of Massachusetts, in and for the County of Suffolk, re- 
turnable at the ensuing April Term of said Court to recover 
damages for losses occasioned and incurred by such stranding 
and sinking—the respondent, as owner of said steamship, desir- 
ing to claim and have the benefit of the limitation of liability, 
provided in Section 4283 of the Revised Statutes of the United 
States for all loss of life or property, or destruction, damage or 
injury, by reason of, or caused by, or arising out of such strand- 
ing and sinking, and desiring and claiming to have the question 
of its right to such limitation, decided by this Honorable Court, 
as the only tribunal having jurisdiction thereof, filed, to wit, on 
the 18th day of February, 1884, in this Court, pursuant to said 
statute and the Rules of the Supreme Court of the United 
States in that behalf, its libel or petition setting forth the facts 
and circumstances on which limitation of liability for such loss, 
destruction and damage was claimed, and offering to pay into 
said Court the amount or value of the interest of the respondent 
as owner in said vessel and her freight then pending, or to give 
a stipulation with sureties for the payment thereof into Court, 
whenever the same shall be ordered, — and praying proper 
relief in the premises, and for a due appraisement to be had of 
the amount or value of the interest of the respondent in said 
steamship and her freight for said voyage, offering to pay into 
Court, or stipulate for the payment of the same as aforesaid, — 
and also praying for a monition against said Brown and Vance, 
and against all persons making or alleging any claim against 
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said steamship, or this respondent as owner thereof, by reason 
of the stranding and sinking of said steamship, as in its said 
libel alleged, citing them to appear beſore this Court and make 
due proof of their respective claims, at a time to be named in 
said writ. And thereupon this Honorable Court caused due 
appraisement to be had of the amount or value of the interest of 
said owner in said steamship, and her freight for the voyage, 
and made an order for the payment of the same into Court, or 
for the giving of a stipulation with sureties for payment thereof 
into Court, whenever the same shall be ordered. And there- 
upon on the 28th day of said February, proper stipulation with 
sureties for such payment, was made and given by the respond- 
ent. And upon compliance with said order, this Honorable 
Court, to wit, on said 28th day of February, 1884, issued a 
monition against said Brown and Vance, and against all persons 
claiming damages for any loss of life or property or destruction, 
damage or injury by reason of, or caused by, or arising out of 
said striking on the rocks, stranding and sinking as aforesaid, 
citing them to appear before this Court at the United States 
Court House in Boston, in said District of Massachusetts, on 
Tuesday, the first day of July, 1884, at ten o'clock in the fore- 
noon, and make due proof of their respective claims in the 
premises; and said monition was served and public notice of it 
given as ordered by this Court. And thereafter on the 4th day 
of March, 1884, this Honorable Court, on the application of said 
owner, made an order that the further prosecution of all and 
any suit or suits against said Company, owner of said steamship 
City of Columbus,” in respect ofany such claim or claims for any 
loss, destruction, damage or injury by reason of, or caused by, 
or arising out of the loss, damage and acts in said libel or peti- 
tion set forth, be restrained ; and said order was served and 
public notice of it given, as ordered by this Court; all of which 
matters and things are, and remain of record in this Honorable 
Court, in the libel or petition of the Boston and Savannah 
Steamship Company for limitation of liability against said 
Brown, ct al., and to the record thereof, so remaining in this 
Court, when the same is produced, the respondent claims leave 
to refer. 

And by reason of the acts and record aforesaid, the libel- 
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lants had and have no legal right or claim to bring, commence 
or prosecute their libel in this · cause, or any separate suit, and 
this Honorable Court has no jurisdiction to entertain or hear 
said libel ; and the bringing and filing thereof were in violation 
and contempt of the injunction and restraining order of this 
Honorable Court as aforesaid, and the libellants could legally 
proceed and make and prosecute their claim for the matters, 
damages and injuries alleged in said libel only in and under the 
said libel or petition of the respondent for limitation of liability 
on account of said losses, destruction and damages now pend- 
ing in this Honorable Court. 

Wherefore the respondent ‘prays judgment whether it is 
bound to make further answer to said libel, and that said libel 
may be dismissed with costs. 


BOSTON AND SAVANNAH S. S. COMPANY, 
By Jos. B. Russet, Secretary. 


C. T. anp T. H. Russet, 
Proctors for Respondent. 


Subscribed and sworn to by Joseph B. Russell, Secretary of 
the Boston and Savannah S. S. Company, on this roth day of 
October, 1884, at Boston, Mass., before me,— 


Cuas. THEO. RUSSELL, JR., 
[SEAi.] Notary Public. 


This libel was entered at the September Term of this Court, 
A. D 1884, and thence was continued to the December Term 
thereof, A. D. 1884, when on the 16th day of December, A. D. 
1884, the following Replication by way of amendment, or amend- 
ment to the libel, was filed in Court, and allowed by con- 
sent, viz. :— 


REPLICATION. 


IN ADMIRALTY. 
DISTRICT COURT OF THE UNITED STATES. 
DISTRICT OF MASSACHUSETTS. 


Joun HASKELL BuTLER, ad r, ET AL. 
VS. 
Tue Boston AND SAVANNAH STEAMSHIP Co. 


And now comes John Haskell Butler, administrator, and the 
other libellants in said cause, and without waiving anything in 
their said libel contained, do by way of replication, or by way of 
amendment to their said libel, amend their said libel as follows :— 

They aver that the Revised Statutes of the United States, 
S 4401, being an embodiment of Section 531 of the Act of Con- 
gress of Feb’ry 28th, 1871, namely, 16 Statutes at Large, Ch. 
100, Sect. 51, p. 455, provides as follows: — All coast- 
wise, sea-going vessels, and vessels navigating the great lakes, 
shall be subject to the navigation laws of the United States, 
when navigating within the jurisdiction thereof; and all vessels 
propelled in whole or in part by steam, and navigating as afore- 
said, shall be subject to all the rules and regulations established 
in pursuance of law, for the government of steam vessels in 
passing, as provided by this title; and .every coastwise, sea- 
going steam vessel, subject to the navigation laws of the United 
States, and to the rules and regulations aforesaid, not sailing 
under register, shall, when under way, except on the high seas, 
be under the control and direction of pilots licensed by the in- 
spector of steamboats ; ” and they aver that the Revised Statutes 
of the United States, $ 5344, being an embodiment of Section 537 
of the Act of Congress of Feb. 28, 1871, namely, 16 Statutes at 
Large, Ch. 100, Sect. 57, p. 456, provides as follows : ‘“‘ Every cap- 
tain, cagineer, pilot, or other person employed on any steamboat 
or vessel, by whose misconduct, negligence, or inattention to his 
duties on such vessel, the life of any person is destroyed, and 
every owner, inspector, or other public officer, through whose 
fraud, connivance, misconduct, or violation of law the life of any 
person is destroyed, shall be deemed guilty of manslaughter, 
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and upon conviction thereof before any Circuit Court of the 
United States, shall be sentenced to confinement at hard labor 
for a period of not more than ten years; and they aver that 
Section 43 of said Statute of A. D. 1871, and of said Ch. 100, 
provides that whenever damage is sustained by any pas- 
senger or his baggage, from explosion, fire, collision, or other 
cause, the master and the owner of such vessel, or either of 
them, and the vessel, shall be liable to each and every person so 
injured, to the full amount of damages, if it happens through 
any neglect or failure to comply with the provisions of law 
herein prescribed, or through known defects or imperfections 
of the steaming apparatus, or of the hull.” And they aver that 
the said Section 43, as embodied in the Revised Statutes of the 
United States, $ 4493, provides that whenever damage is 
sustained by any passenger or his baggage, from explosion, fire, 
collision, or other cause, the master and the owner of such 
vessel, or either of them, and the vessel, shall be liable to each 
and every person so injured, to the full amount of damage, if it 
happens through any neglect or failure to comply with the pro- 
visions of this title, or through known defects or imperfections 
of the steaming apparatus, or of the hull.” 

And they aver that said Sections 4401 and 4493, are in Title 
52 of the Revised Statutes of the United States; and that said 
Section 5344 is in Title 70 of the Revised Statutes,of the United 
States. 

And they further aver that said steamer “ City of Columbus” 
was, when she ran aground and became a wreck, a coastwise, 
sea-going steam-vessel, subject to the navigation laws of the 
United States, and was navigating within the jurisdiction 
thereof, and was subject to all the said rules and regulations 
specified in said Section 4401 of the Revised Statutes of the 
United States, and in said Section 51; that she was not sailing 
under register; that when said catastrophe happened she was 
under way, and was within the waters of the State of Massachu- 
setts, and was not upon the high seas, and that she was not 
under the control and direction of pilots, or of a pilot licensed 
by the inspectors of steamboats. 

And they further aver that there was connivance, miscon- 
duct or violation of law on the part of the owner of said vessel, 


3 
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in not providing or procuring said vessel to be under the con- 
trol and direction of a pilot or pilots licensed by the inspectors 
of steamboats, as above set forth, and in the particulars set 
forth in the libel to which this is an amendment; and that 
there was misconduct, negligence, or inattention to his duties 
on the part of the captain, second mate, or other person or per- 
sons employed on said vessel, and that by such connivance, 
misconduct, or violation of law on the part of the owner, and 
by such misconduct, negligence or inattention to his duties on 
the part of the captain, second mate, or other person or persons 
employed on said vessel, the life of the said Elizabeth R. Beach 
was destroyed; and that the damage sought to be compensated 
in this action happened as above set ſorth, through the neglect 
or failure to comply with the said provisions of law, or through 
known defects or imperfections of the hull of said vessel. 
And they ſurther aver, that among other misconduct, negli- 
5 gence or inattention to his duties on the part of the captain, it 
, was such misconduct, negligence or inattention to his duties to 
: intrust the control and direction of the said vessel to the said 
second mate, who was not a pilot, or qualified or competent to 
| act as a pilot, and who was not ‘licensed as a pilot by the 
| 


| inspectors of steamboats; and that among other misconduct, 

negligence or inattention to his duties on the part of the said 
second mate, as set forth in the libel, to which this is an amend- 
ment, there was such misconduct, negligence or inattention to 
his duties in accepting or undertaking the control and direction 


pa of said vessel, especially in the night-time. 
te And that there was such misconduct, negligence or inatten- 
| tion to his or their duties on the part of the servants or agents 
of said Steamboat Company, who were engaged in navigating 
the ship at the time of the disaster, in causing or allowing said 
- _ steamship to proceed so near the shore and to strike the bot- 
| tom ; and in not taking proper measures to save the passengers 
by means of the boats, or to provide properly for the safety of 
. the passengers, and as displayed in the inefficiency of the disci- 
| 1 ) pline of the officers and crew of the vessel. 
JOHN HASKELL BUTLER 
Frank Goopwin, + and other Libellants, by 
EuGene P. CARVER, Eucene P. Carver, 
| =. Joux HAsxkELL But er, Their Attorney. 
mt’ Proctors. 
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In the above-entitled cause, the following facts are agreed: 


STATEMENT OF AGREED FACTS. 


(i.) Except as relieved or affected by the limited liability 
Act of 1851 (U. S. Rev. Stat. ss. 42885), and the Rules of the 
U. S. Supreme Court thereunder, the respondent, ship-owner, is 
liable for all loss and damage caused by the stranding of said 
steamship “ City of Columbus.” 


(2.) The respondent claims that the captain was in charge of 
the ship at the time of the disaster. 


(3) Said loss and damage were without the privity and 
knowledge of the respondent, the Boston and Savannah Steam- 
ship Company, the sole owner of said steamship. 


(4.) Said steamship was a coastwise, sea-going vessel, under 
enrolment, and was, at and before the time of loss, subject to 
all the laws and rules of navigation applicable to such vessels ; 
and at the time of loss was on a voyage from Boston to Savan- 
nah, Georgia, and proceeding through Vineyard Sound, strand- 
ing on Devil’s Bridge, off and near Gay Head, Martha’s Vine- 
yard. 


FRANK GOODWIN, 

EUGENE P. CARVER, 
Proctors for Libellants. 

C. T. & T. H. RUSSELL, 
Proctors for Respondent. 


DECREE. 


From said December term, A. D. 1884, this libel was con- 
tinued to this present term. And now on this roth day of 
April, A. D. 1885, the following decree is made by the Court, 
viz.:— 


This cause was heard upon libel and respondent’s exceptions 
thereto, and upon agreed facts; and it appearing to the Court 
that the record alleged in said exceptions exists, it is thereupon 
ordered, adjudged and decreed that the exceptions be sustained, 
and the libel dismissed with costs. 
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APPEAL. 


On said roth day of April, A. D. 1885, the following Prayer 
for an appeal is filed in Court, viz: — 


IN ADMIRALTY. 


DISTRICT COURT OF THE U. S. 


District or Mass 


Joun HASKELL BUTLER, Adu , ET ALS. v. THE BOSTON AND 
SAVANNAH STEAMSHIP COMPANY. 


And now ceme the libellants in the above cause and claim an 
appeal from the decree of the Court therein, and pray that 
their appeal may be allowed. 

By their attorney and proctor, Frank Goodwin. And there- 
upon said appeal is allowed by the Court. 


I, Elisha Bassett, Deputy Clerk of. the District Court of the 
United States for the Massachusetts District, hereby certify 
that the foregoing is a transcript of the record of the said Court 
in the said cause made up pusurant to Admiralty Rule 53. 
In witness whereof, I have hereto subscribed my name and 
affixed the seal of said Court this twenty-first day of April, 
A. D. 18388. N 

ELISHA BASSETT, 


[SEAL] | Deputy Clerk. 


This cause, entered as aforesaid, at the May Term of said 
Circuit Court, A. D. 1885, is set down for hearing and fully 
heard by the Court, the Honorable Horace Gray; Associate 
Justice, and the Honorable LeBaron B. Colt, Circuit Judge, 
sitting. 

On the thirtieth day of September, A. D. 1885, the Honor- 
able Horace Gray, Associate Justice, and the Honorable LeBaron 
B. Colt, Circuit Judge, sitting, it is ordered, adjudged and de- 
creed by the Court that the Decree of the District Court in this 
cause be, and the same is hereby affirmed, that the appeal of 
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said Libellants be dismissed, that said libel be dismissed, and 
that the said Boston and Savannah Steamship Company, Ap- 
pellees, recover of the said John Haskell Butler, Administrator, 
Nathaniel Beach, Elizabeth R. Beach and Anna Beach, Libel- 
lants and Appellants, the sum of 

costs. 

From this decree the Libellants claim an appeal to the Su- 
preme Court of the United States, and give good and sufficient 
security that they will prosecute their appeal to effect, and 
answer all damages and costs, if they fail to make their plea 
good, and said appeal is allowed. 


A true record: 
Attest: Jonn G. Stetson, Clerk. 


CIRCUIT COURT OF THE UNITED STATES. 


DisTRICT OF MASSACHUSETTS. 


IN ADMIRALTY. 


JOHN HASKELL BUTLER, Adr, Er AL., 
v. 
THE BOSTON AND SAVANNAH STEAMSHIP CO. 


ASSIGNMENT OF ERRORS AND PRAYER FOR REVERSAL. 


And now come the libellants and appellants, and assign for 
error that the plea and exceptions of the respondents and 
appellees ought to have been overruled, and that the libel 
should not have been dismissed ; and they pray that said plea 
and exceptions may be overruled, and that said libel may be 
ordered to stand for trial. 


By their Proctors and Attorneys. 


FRANK GOODWIN. 
EUGENE P. CARVER. 
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UNITED STATES OF AMERICA, 
DisrRicr OF MASSACHUSETTS, SS. 


I, John G. Stetson, Clerk of the Circuit Court of the United 
States, for the First Circuit and District of Massachusetts, 
certify that the foregoing is a true copy of the record of gaid 
Circuit Court in the cause entitled 


JOHN HASKELL BUTLER, Administrator, ET AL., 
LIBELLANTS, APPELLANTS, 
*. 
BOSTON & SAVANNAH STEAMSHIP COMPANY, 
DEFENDANTS, APPELLEES, 


lately determined in said Circuit Court, and of all proceedings 
therein, and of the Prayer for Reversal and Assignment of 
Errors filed therein. 

In testimony whereof, I hereunto set my hand, and affix the 
seal of the said Circuit Court at Boston, in said District, this 
eleventh day of March, in the year of our Lord one thousand 
eight hundred and eighty-six, and of the Independence of the 
United States the one hundred and tenth. 


[SEAL] 
JOHN G. STETSON, Cent. 


BOND TO PARTY ON APPEAL. 


Know all Men by these Presents, 

That we, John Haskell Butler, Administrator, of Somerville, 
as Principal, and Arnold A. Rand of Boston, and Edward L. 
Rand of Cambridge, as Sureties, all in the State of Massachu- 
setts, are held and firmly bound unto the Boston and Savannah 
Steamship Company, a corporation duly organized under the 
laws of the State of Massachusetts, in the full and just sum of 
Two Hundred Dollars, to be paid to the said Boston and Savan- 
nah Steainship Company, a corporation organized under the 
laws of the State of Massachusetts, its certain Attorneys, Suc- 
cessors or Assigns ; to which payment well and truly to be made 
we bind ourselves, our Heirs, Executors, and Administrators, 
jointly and severally, by these Presents. 
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Sealed with our seals, and dated the sixth day of February, 
in the year of our Lord one thousand eight hundred and eighty- 
six. 

Whereas lately at a Circuit Court of the United States, within 
and for the District of Massachusetts, in a suit in Admiralty de- 
pending in said court between the said John Haskell Butler, Ad- 
ministrator, and Nathaniel Beach and Elizabeth R. Beach, both 
of Mansfield, Connecticut, and Anna Beach of Newark, New 
Jersey, Libellants and Appellants, and the said Boston and Savan- 
nah Steamship Company, Appellees, decree was rendered against 
the said Libellants and Appellants, and the said Libellants and 
Appellants, having obtained an appeal to remove the said cause 
tothe Supreme Court of the United States to reverse the decree 
in the aforesaid suit, anda citation directed to the said Boston 
and Savannah Steamship Company, citing and admonishing it 


to be and appear at a Supreme Court of the United States to 


be holden at Washington on the second Monday of October 
next. 

Now the condition of the above obligation is such, that if the 
said John. Haskell Butler, Administrator, Nathaniel Beach, Eliza- 
beth R. Beach and Anna Beach, Libellants, Appellants, shall 
prosecute their said appeal to effect, and answer all damages 
and costs if they fail to make their plea good, then: the above 
obligation to be null and void ; otherwise to remain in full force 
and virtue. 

JOHN HASKELL BUTLER. II. s.] 
ARNOLD A. RAND. U. s.] 
EDWARD L. RAND. LU. s.] 


Signed, sealed and delivered in presence of 
A. H. TROWBRIDGE. 
Approved: 
LeBaron B. Co t, 
U. S. Circuit Fudge. 


A true copy of the bond taken by the Judge at the time of 
allowing the Appeal named in said bond, which bond is on file in 
the office of the clerk of the Circuit Court of the United States, 
for the First Circuit and District of Massachusetts. 


Attest: Jonn G. STETSON, 
Clerk C. S. C. C., Mass. Dist. 
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CITATION. 


THE UNITED STATES OF AMERICA. 


To the Boston and Savannah Steamship Company, a corporation 
organized under the laws = the State of Massachusetts, 
GREETING : 


You are hereby cited and admonished to be and appear at a 
Supreme Court of the United States, to be holden at Washing- 
ton on the second Monday of October next, pursuant to an 
appeal claimed and allowed by the Circuit Court of the United 
States for the District of Massachusetts, in a cause in admiralty 
wherein John Haskell Butler, Administrator, of Somerville, 
Massachusetts, Nathaniel Beach and Elizabeth R. Beach, both of 
Mansfield, Connecticut, and Anna Beach of Newark, New 
Jersey, are Libellants and Appellants and you are defendants, to 
show cause, if any there be, why the decree rendered against 
the said Libellants and Appellants should not be reversed, and 
why speedy justice should not be done to the parties in that 
behalf. 

Witness, the Honorable LeBaron B. Colt, United States Cir- 
cuit Judge for the First Judicial Circuit, this tenth day of Feb- 
ruary, in the year of our Lord 1886, 


LEBARON B. COLT, 


U. S. Circuit Fudge, 
First Fudicial Circuit. 


Fes. 11th, 1886. 


We acknowledge service upon the Boston and Savannah SS. 
Co., of the foregoing citation. 


C. T. & T. H. RUSSELL, Proctors 
for Boston & Savannak SS. Ca. 


8 Endorsed on cover: Massachusetts C. C. U.S. No. 1309. 
John Haskell Butler, administrator; Nathaniel Beach, Eliza- 
beth Beach and Anna Beach, appellants, us. The Boston & 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1286. 


, 


JOHN HASKELL BUTLER, ADMINISTRATOR. NATHANIEL 
BEACH, ELIZABETH R. BEACH, AND ANNA BEACH, 1 
APPELLANTS, 7 

vs. 


THE BOSTON AND SAVANNAH STEAMSHIP COMPANY. 7 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES ron 


' THE DISTRICT OF MASSACHUSETTS. 
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FILED SEPTEMBER 14, 1886. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1886. 


No. 999. 


JOHN HASKELL BUTLER, ADMINISTRATOR, NATHANIEL 4 : 
BEACH, ELIZABETH R. BEACH, AND ANNA BEACH, 
APPELLANTS, 


US. 


THE BOSTON AND SAVANNAH STEAMSHIP COMPANY. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF MASSACHUSETTS. 
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JUDD & DETWEILER, PRINTERS, WASHINGTON. 


Huited States sf Anericn. 


MASSACHUSETTS DISTRIOT, 88. 


At a Circuit Court of the United States for the First Circuit, 
begun and holden at Boston within and for the District of Mas- 
sachusetts, on Saturday, the fifteenth day of May, in the year of 
our Lord one thousand eight hundred and eighty-six. 


Before the Honorable 
LeBARON B. COLT, Circuit Fudge. 


— — — — — — 


IN ADMIRALTY. 


JOHN HASKELL BUTLER, Administrator, et al., 


APPELLANTS. 


BOSTON & SAVANNAH STEAMSHIP COMPANY, 


LIBELLANTS, APPELLEES. 


The Transcript of the Record of the District Court of the 
United States for this district was duly filed and entered at the 
May term of this court, A. D. 1885, and is in the words and 
figures following : — 
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Unitep STATES OF AMERICA, 
MASSACHUSETTS DisTRICT, SS. 


At the District Court of the United States, begun and 
holden at Boston, within and for the District of Massachusetts, | 
on the third Tuesday (being the seventeenth day) of March, in 
the year of our Lord one thousand eight hundred and eighty-five. 

Before the Honorable 
THOMAS L. NELSON; Fudge. 


THE Boston AND SAVANNAH STEAMSHIP Company, Lidbellants 
or Petitioners, for limitation of liability, in matter of the Steam- 
ship“ City of Columbus.” 


LIBEL. 


This libel or petition was filed in Court on the 18th day of 
February, A. D. 1884, and is as follows, viz: — 


IN ADMIRALTY. 
DISTRICT COURT OF THE UNITED STATES. 
DISTRICT OF MASSACHUSETTS. 


To Honorable Tuomas L. Netson, Fudge of said Court : — 


The libel and petition of the Boston and Savannah Steam- 
ship Company, a corporation duly established by law and located 
in Boston in said District, owner at the times hereinafter alleged 
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of the steamship ‘‘ City of Columbus,“ of Boston, her machin- 
ery, tackle, apparel and furniture, against James Brown, of 
Lawrence, and Sherrington Vance, of Boston, both in said Dis- 
trict, and against any and all other persons and corporations, 
now or hereafter making or alleging any claims against said 
steamship, or the libellant as owner thereof, by reason of the 
loss and matters hereinafter alleged, in a cause of damage and 
limitation of liability, civil and maritime. And thereupon the 
libellant alleges and articulately propounds as follows: — 

First. The libellant was at the times hereinafter referred 
to, the sole and dona fide owner of said steamship ‘City of 
Columbus,” her machinery, tackle, apparel and furniture, and 
of her freight pending at the time of the loss hereinafter al- 
leged; and said steamship was for a long time, and until the 
loss hereinafter alleged, employed and used by the libellant as 
a passenger and freight steamship upon the high seas on voyages 
between the ports of Boston in said District, and Savannah, 
Georgia. 

Second. Said steamship “City of Columbus,” an iron steam- 
ship of about 1,997 tons burden, enrolled. in said port of Boston, 
left Boston on her voyage to Savannah, on the afternoon of the 
17th day of January last past, in perfectly seaworthy and good 
order and condition, well and thoroughly manned, furnished 
and equipped in every respect as by law required, under the 
command of experienced, careful and skillful officers, and with 
a competent and efficient crew of about forty men. 

She had on board for said voyage, a number of cabin and 
steerage passengers, to wit, about eighty-three, a list of whom, 
so far as is known to the libellant, is hereto annexed marked 
„Exhibit A.,“ and made part of this libel. She also had on 
board for said voyage, baggage and personal effects of said pas- 
sengers, officers and crew, and cargo, consisting of boots and 
shoes, provisions, furniture and other merchandise, shipped by 
various owners or consignors, part of said cargo, as the libellant 
is informed and believes, being insured in the Boston Marine 
Insurance Company, and in various other Companies, whose 
names are unknown. to the libellant, against loss or damage by 
perils of the sea or otherwise. A partial schedule of said cargo, 
as complete and accurate as is known to the libellant, and can 
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be made by it, is annexed, marked Exhibit B.,“ and made part 
of this libel. 

Third. While prosecuting said voyage towards Savannah, 
with said passengers, crew, cargo, and property on board, and 
while on the high seas, to wit, in or near Vineyard Sound, said 
steamship struck on the rocks near and off the shore at Gay 
Head, in Martha’s Vineyard, in said District of Massachusetts, 
striking about half-past three o clock in the morning of January 
18th last past ; and in a very few minutes thereafter said steam- 
ship heeled over, filled with water, and sank, becoming a total 
wreck and loss. 

Fourth. By reason of such striking on the rocks, filling 
with water, and sinking, most of the passengers and crew on 
board said steamship, to wit, about one hundred, were drowned 
and lost; those surviving were exposed to the weather and sea, 
and claim to have suffered great injury thereby in mind and 
body ; all personal effects and property of the passengers, offi- 
cers and crew on board, and all the cargo on board, excepting 
a small part salved and recovered in a damaged condition and of 
little value, were destroyed and lost, together with said steam- 
ship, its machinery, tackle, apparel and furniture. 

Fifth. All said great loss of life, injury and damage to per- 
sons on board, and loss of and damage to property, were occa- 
sioned and incurred without the privity or knowledge of the 
libellant, the owner of said steamship. 

Sixth. The libellant further alleges, that as it is informed 
and believes, certain persons or corporations, owners or insurers 
of property on board and lost or damaged by and at the loss of 
said steamship as aforesaid ; certain other persons who claim to 
have been on board said steamship at the time of the loss afore- 
said, and to have suffered in consequence thereof injuries and 
damage to their persons and property ; and still other persons 
claiming to represent persons drowned and lost in said disaster, 
and claiming to be entitled to recover and receive large sums 
of money on account of the death of and injury to said persons 
so represented by them,—all make, or may hereafter make, claim 
that the striking upon the rocks, and sinking and wreck of said 
steamship, and the loss of life, damage to persons and property 
aforesaid, were occasioned and incurred from the fault and neg- 


1 * ae Af N ’ 
‘ * 
2 ů — — —— — 


5 


lect of the libellant, or its officers and agents, and that the libel- 
lant is liable and responsible to pay to them the loss and dam- 
ages arising as aforesaid ; all of which claims and allegations the 
libellant denies, and on the contrary it alleges that all such 
losses and damages were occasioned or incurred without its 
neglect, fault, privity or knowledge, and as it is informed and 
believes, without the neglect or fault of its officers or agents, or 
any of them. 

Seventh. Heretofore, to wit, on the 12th day of February, 
A. D. 1884, said James Brown of Lawrence, and on the 6th day 
of said February, said Sherrington Vance of Boston, com- 
menced each of them an action at law against the libellant, and 
the Boston Marine Insurance Company, as Trustee, in the 
Superior Court for the County of Suffolk in this District, and 
the writs therein are returnable to said Superior Court, on the 
first Tuesday in April next; and in each of said actions the 
plaintiff claims and seeks to recover damages from the libellant 
to the amount of $10,000, for loss and damage sustained by him 
by reason of the acts and losses aforesaid. And as the libellant 
is informed and believes, other persons and corporations 
threaten and claim the right to bring actions of law, or suits in 
admiralty, or otherwise, against the libellant to recover for the 
losses and damages aforesaid. 

Eighth. The losses and damage to persons and property 
incurred and occasioned by the said stranding, sinking and loss 
of said steamship, and the alleged claims and liabilities made 
against the libellant, by reason thereof, greatly exceed the 
amount or value of the interest of the libellant, as owner, in 
said steamship, her machinery, tackle, apparel and furniture, 
immediately after said loss, and in her freight then pending. 
Upon and after the happening of said loss, said steamship, her 
machinery, tackle, apparel and furniture became a wreck and 
total loss, and the libellant is informed and believes were then 
practically worthless, and the libellant’s interest therein be- 
came and was of little or no value. The gross freight then 
pending on the voyage of said steamship to Savannah, was of 
the value of about $1,000. 

Ninth. The libellant while not admitting but denying, that 
it is under any liability for the acts, losses and damages afore- 
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said, and desiring and claiming the right in this Court to con- 
test any such liability of itself or of said steamship, claims and 
is entitled to have limited its liability, as owner therefor (if 
any such liability shall hereafter be found to exist) to the 
amount or value of its interest, as owner, in such steamship 
after said loss, and her freight then pending. 

Tenth. Said steamship, in her damaged and wrecked conii- 
tion, now lies sunken near the shore at Gay Head, Martha's 
Vineyard, within this District, and within the jurisdiction and 
process of this Honorable Court. 

Eleventh. All and singular the premises are true, and within 
the admiralty and maritime jurisdiction of this Honorable Court. 

Wherefore, the libellant comes into this Honorable Court, 
informing the Court of the premises, and claiming and peti- 
tioning that in case it should be found that there is any liability 
for the acts, losses, and damages aforesaid, upon said steamship 
City of Columbus,” or the libellant as owner thereof (which 
liability the libellant does not admit, but expressly and wholly 
denies, and desires in this Court to contest), such liability shall 
in no event exceed the amount or value of the interest of the 
libellant as owner in said steamship and her freight then pend- 
ing, as by law provided ; — 

And to this end, the libellant prays that all claims for loss, 
damage, or injury to persons or property by reason of the pre- 
mises, and the acts and losses aforesaid, now asserted, or here- 
after to be asserted, or which in any way may be asserted against 
the libellant, may be heard and determined in and by this Hon- 
orable Court, and that the liability of the libellant therefor, if 
any such liability is found to exist, may be limited to the value 
of the libellant’s interest in said steamship, as owner thereof, 
immediately after the injury, damage, acts, matters, and things 
aforesaid, and her freight then pending; and that all claims for 
damage or loss as aforesaid, may be determined and apportioned 
according to law in such cases made and provided; and that 
due appraisement in proper form may be ordered and made of 
said steamship, her machinery, tackle, apparel and furniture, 
and her pending freight at the time aforesaid; and the libellant 
offers to and will pay the appraised value thereof into Court, or 
give proper stipulation with sufficient and approved sureties for 
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the payment thereof into Court, whenever the same shall be 


ordered; and it prays that upon such payment or stipulation 


said steamship, her machinery, tackle, apparel and furniture, or 
so much thereof as now remains, and said pending freight, may 
be delivered to the libellant ; and that monition in due form of 
law, may issue against said James Brown of Lawrence, in said 
District, said Sherrington Vance of Boston, in said District, 
and against any and all persons or corporations claiming, or that 
may claim damages, by reason of the premises, and acts, and 
losses aforesaid, citing them and each of them to appear before 
this Honorable Court, and make therein due proof of their 
respective claims, at such time and in such manner as this Court 
shall order; and that the prosecution of the actions aforesaid, 
and any and all other actions or suits, concerning the matters 
and acts herein above set forth, and any and all attachments 
made, or that may be made, or attempted to be made upon the 
property of the libellant, may be restrained and enjoined by the 
order of this Honorable Court; and that this Honorable Court 
will order, do and decree all other matters and things needful 
and customary for the determination of the rights of all parties 
interested, or claiming to be interested in the premises, and for 
the limitation of the liability of the libellant as aforesaid; and 
that the libellant may have such further and other relief in the 
premises, as to justice may appertain, and to this Honorable 
Court may seem meet. 


BOSTON AND SAVANNAH STEAMSHIP CO., 
By ALFRED A. NICKERSON, President. 


C. T. anp T. H. Russ kLL., 
Proctors for Libellant. 


COMMONWEALTH OF MASSACHUSETTS, 
SUFFOLK, SS. 


On this eighteenth day of February, A. D. 1884, before me, 
a Notary Public in and for said County of Suffolk, personally 
appeared the above-named Alfred A. Nickerson, President of 
said Boston and Savannah Steamship Company, and made oath 
that the allegations in the above libel contained, by him and it 
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subscribed, so far as stated of its, or his knowledge are true, and 
so far as stated upon information and belief, he believes them to 
be true. 

In witness whereof, I hereto set my hand and notarial seal, 
the day and year above written. 


, Cuas. TuEo. Russet, I x., 
[SEAL.] Notary Public. 


This libel was entered at the December Term of this Court 
A. D. 1883, and thence was continued from term to term, to the 
December Term thereof, A. D. 1884, when on the 16th day of 
December, A. D. 1884, the following answer, petition and ex- 
ceptions of J. Haskell Butler, adm’r, et als. were filed in Court, 
and allowed by consent of libellant, viz. : — 


IN ADMIRALTY. 
DISTRICT COURT OF THE UNITED STATES. 
DISTRICT OF MASSACHUSETTS. 


To the Honorable Tuomas L. Netson, Fudge of said Court :— 


THE ANSWER, PETITION AND EXCEPTIONS 


OF JOHN HASKELL BUTLER, Apministrator OF SOMER- 
VILLE IN SAID DISTRICT, AND NATHANIEL BEACH 
AND ELIZABETH R. BEACH, BOTH OF MANSFIELD, 
IN THE STATE OF CONNECTICUT, AND ANNA BEACH 
OF NEWARK, NEW JERSEY, TO THE LIBEL AND PETI- 
TION OF THE BOSTON AND SAVANNAH STEAMSHIP 
COMPANY. 


And thereupon the said respondents and petitioners, for 
answer and by way of exception to the said libel and petition, 
do allege and propound as follo vs, to wit: 


FIRST COUNT. 


The said John Haskell Butler, administrator, and the said 
Nathaniel Beach, Elizabeth R. Beach and Anna Beach, appear- 
ing herein specially and not generally, except to the said libel 
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and petition, and to the jurisdiction of this Honorable Court, 
and deny the said jurisdiction in the premises, so far as their 
claims herein are concerned, and they say that said Court has 
not jurisdiction of their claims, and has not jurisdiction to adju- 
dicate their claims under said libel and petition, and has not 
jurisdiction to apply the law for the limitation of the liability of 
ship owners to their claims; and that the said law has no appli- 
cation to their claims. 


SECOND COUNT. 


These respondents not waiving any of the matters in their 
first count contained, but relying upon the same fully and en- 
tirely and reserving all their rights in the said first count con- 
tained, do further allege and propound as follows : — 

First. These respondents admit the allegations of the first, 
third and tenth articles of the said libel and petition to be true. 

Second. As to the allegations of the second article thereof, 
these respondents do not deny the same, except those as to the 
seaworthiness, good order and condition, and those as to said 
vessel being well and thoroughly manned, furnished and 
equipped ; and further, except those as to said vessel being 
under the command of experienced, careful and skillful officers, 
and with a competent and efficient crew; and as to the said 
allegations not herein admitted, the respondents deny the same 
to be true. 

Third. As to the allegations of the fourth article thereof, 
these respondents admit the same, except in so far as is here- 
inafter more particularly stated, touching all the causes of said 
disaster, loss of life and property, and suffering. 

Fourth. Asto the allegations of the fifth article thereof, 
these respondents deny the same to be true. 

Fifth. As to the allegations of the sixth article thereof, 
these res: ondents do not deny the same, except they deny the 
averment that the losses and damages therein mentioned were 
occasioned or incurred without the neglect, fault, privity or 
knowledge of the libellant, and the neglect or fault of its officers 
or agents, or any of them. 

Sixth. As to the allegations of the seventh article thereof, 
these respondents are not informed, so they can neither admit 
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nor deny the same, but leave the libellants to their proof 
thereof, if material. 

Seventh. As to the allegations of the eighth article thereof, 
these respondents admit the same, except the averment therein 
that certain property therein became practically worthless, and 
the libellants’ interest therein of little or no value. 

Eighth. As to the allegations of the ninth article thereof, 
these respondents deny the same. 

Ninth. As to the allegations of the eleventh article thereof, 
these respondents deny the averment of the truth of the previ- 
ous allegations, and they deny that the premises thereof are 
within the admiralty and maritime jurisdiction of this Honorable 
Court. 

Tenth. And these respondents further answering, say that 
they are informed and believe, and‘upon information and belief 
they aver, that the said steamship “ City of Columbus,” and her 
freight depending, were substantially insured, and that the 
owners thereof, the said Boston and Savannah Steamship Com- 
pany, have received or are entitled to receive, a large amount 
of money, to wit, as and for.the said insurance upon 
said vessel, and upon her pending freight, or an equivalent 
therefor, and that the said Company will thereby be substantially 
indemnified for the loss of said vessel and freight; and that 
said vessel and freight are not in respect to the value of the 
same, lost to them, the said Company, by the stranding and 
wrecking. 

Eleventh. And these respondents further answering, say 
that the said Nathaniel Beach was, by the Probate Court for the 
District of Mansfield in the State of Connecticut, duly appointed 
the administrator of the estate of Elizabeth R. Beach, single 
woman, late of said Mansfield, Connecticut, and that said John 
Haskell Butler was duly appointed the ancillary administrator 
of the said estate, by the Probate Court within and for the 
County of Suffolk in the State of Massachusetts; and that said 
Nathaniel Beach is the father of the said Elizabeth R. Beach, 
deceased ; and that the said Elizabeth R. Beach, one of these 
respondents, is the niece of the said deceased, and was depend- 
ent upon the said deceased for her support; and that the said 
Anna Beach is the aunt of the deceased, and the sister of the 
said Nathaniel Beach. 
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Twelfth. That on the 17th day of January, A. D. 1884, the 
said Elizabeth R. Beach, deceased, took passage at Boston, in 
the State of Massachusetts, on the steamship ‘‘ City of Colum- 
bus,” to proceed in her from said Boston, to Savannah, Georgia ; 
that said vessel was a steamship of about 2,000 tons; that she 
was then owned, operated and used by the said Boston and 
Savannah Steamship Company, as a steamship for the carriage 
of passengers for hire and merchandise, and as a common carrier 
of passengers between said Boston and Savannah, and that she 
regularly plied between said places, engaged in the business 
aforesaid; that she left Boston, on said 17th day of January, 
bound to said Savannah, and that she carried on said trip over 100 
passengers, who paid fare for their passage, and for their board 
and lodging during the passage; that she was regularly fitted 
up as a steamer for the carriage of passengers; that she was 
furnished with a large and commodious cabin, staterooms and 
steerage devoted to the use of passengers, and was in all respects 


arranged, with reference to her internal accommodations, as a 


passenger-carrying steamship. That on said 17th day of Janu- 
ary, said Boston and Savannah Steamship Company contracted 
at said Boston, with said Elizabeth R. Beach, deceased, to carry 
her from said Boston, to St. Augustine in the State of Florida, 
and as far as said Savannah as a cabin passenger in said steam- 
ship, and the rest of the way by land; and that she paid said 
Company the sum of $ for said passage, and on said day 
proceeded in said vessel in pursuance of sai contract, carrying 
with her luggage or baggage. 

Thirteenth. That while said steamship was proceeding on 
the trip, bound as aforesaid, and with the said Elizabeth R. 
Beach, deceased, on board, she ran aground in the night-time, 


upon the shore of Martha’s Vineyard, and thereafter sank and 


became a ‘wreck. 

Fourteenth. That there was negligence on the part of those 
employed by the said Boston and Savannah Steamship Company, 
in the grounding and wrecking of said steamship ; that the night 
was clear, and with abundant moonlight; that the coast was 
well-lighted with lighthouses, and could be easily seen for a 
considerable distance with the naked eye; that there was not a 
very heavy wind or sea; but that said steamship, while on said 


A 


20 


12 


passage, proceeded nearer the shore than was prudent or skill- 
ful, struck the bottom, sunk and became broken and wrecked ; 
and that about 100 of the persons on board of her, including 
both passengers and crew, were lost and drowned. 

Fifteenth. That after said vessel struck, no proper measures 
were taken by the officers and crew to save the passengers by 
means of the boats, or to provide properly for the safety of the 
passengers; and that upon the happening of the disaster, and 
thereafter, there was great inefficiency in the discipline of the 
officers and crew of the vessel; and that their conduct on that 
occasion showed a want of drill and proper regulation for such 
an emergency. 

Sixteenth. That at the time of the disaster, the second 
mate, by the name of Harding, was in charge of the ship; that 
he was not a pilot for the waters upon which the ship was then 
going ; and that it was a part of the regular duty of said second 
mate, and without the aid of a pilot, to take charge of said ship, 
while on said trips, alternately with the first mate ; and that it 
was an omission of duty on the part of the owner of said steam- 
ship, to entrust to said second. mate the charge of said ship, 
especially in the night-time, without the aid of a special pilot ; 
and that said owner should have provided a special pilot or 
pilots to be at all times on duty upon said ship during said 
voyage, which said owner failed and neglected to do; and that 
no pilot was on duty on said ship at the time of the disaster. 

Seventeenth. That there was not proper apparatus upon 
said vessel for the launching of the boats, and that there was an 
omission of duty on the part of the owner of said vessel in that 
regard. : 

Eighteenth. That said ship was not properly constructed in 
respect to bulkheads and otherwise; and that it was an omis- 
sion of duty on the part of the owner thereof to allow said ship 
to proceed to sea with passengers for hire on board without 
remedying said defects in the construction of the ship. 

Nineteenth. That among the persons who were lost and 
drowned in the catastrophe aforesaid, was ihe said Elizabeth R. 
Beach. 

Twentieth. That there was unfitness, gross negligence or 
carelessness on the part of the servants or agents of the said 
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Steamship Company, who were engaged in navigating the ship 
at the time of the disaster; and that there was such unfitness, 
gross negligence or carelessness in the conduct of the said ser- 
vants or agents, in causing or allowing said steamship to pro- 
ceed so near the shore, and to strike the bottom; and that 
there was such unfitness, gross negligence or carelessness on 
the part of the servants or agents of the said Steamship Com- 
pany in not taking proper measures to save the passengers by 
means of the boats, or to provide properly for the safety of the 
passengers ; and that there was unfitness, gross negligence or 
carelessness, on the part of the servants or agents of the said 
Steamship Company, as displayed in the inefficiency of the dis- 
cipline of the officers and crew of the vessel. 

Twenty-first. That there was negligence or carelessness of 
the proprietor of said steamboat, in entrusting said second 
mate with the charge of said ship, especially in the night-time, 
without the aid of a special pilot, and in not providing a special 
pilot or pilots to be on duty at the time the second mate was on 
duty, and at the time of his having charge of the ship when the 
disaster occurred; and that there was negligence or careless- 
ness of the said proprietor, in the particulars set forth in the 
seventeenth (17th) and eighteenth (18th) articles of this 
answer, petition and exceptions; and in respect to the ineffi- 
ciency of the discipline of the officers and crew of the vessel, as 
above set forth. 

Twenty-second. That the law of the State of Massachusetts, 
as contained in the “‘ Public Statutes of Massachusetts,” Ch. 73, 
Sect. 6, is, and at the time of the disaster was, as follows: ‘* If 
the life of a passenger is lost, by reason of the negligence or 
carelessness of the proprietor or proprietors of a steamboat or 
stage-coach, or of common carriers of passengers, or by the 
unfitness, or gross negligence or carelessness of their servants 
or agents, such proprietor or proprietors and common carriers 
shall be liable in damages not exceeding five thousand, nor 
less than five hundred dollars, to be assessed with reference 
to the degree of culpability of the proprietor or proprietors, 
or common carriers liable, or of their servants or agents, 
and recovered in an action of tort, commenced within one 
year from the injury causing the death, by the executor or 
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administrator of the deceased person, for the use of the widow 
and children of the deceased, in equal moieties; or, if there are 
no children, to the use of the widow, or, if no widow, to the use 
of the next of kin. 

Twenty-third. That after said vessel struck, said Elizabeth 
R. Beach suffered great ‘mental and bodily pain and misery 
upon the vessel, and thereafter fell or was washed into the sea, 
and drowned. | 

Twenty-fourth. That said Elizabeth R. Beach, deceased, 
had clothing upon her person, together with luggage or bag- 
gage, all of the value of $150, all of which were lost. 

Twenty ifi. And these respondents and petitioners, with- 

out waiving anything hereinbefore contained, further aver as 
follows: that the Revised Statutes of the United States, $ 4401, 
being an embodiment of Section 51 of the Act of Congress of 
Feb'y 28th, 1871, namely, 16 Statutes at Large, Ch. 100, Sect. 
51, p- 455, provides as follows: ‘‘All coastwise, sea-going vessels, 
and vessels navigating the great lakes, shall be subject to the 
navigation laws of the United States, when navigating within 
the jurisdiction thereof; and all. vessels. propelled in whole or in 
part by steam, and navigating as aforesaid, shall be subject to 
all the rules and regulations established in pursuance of law for 
the government of steam vessels in passing as provided by this 
title; and every coastwise, sea-going steam vessel subject to the 
navigation laws of the United States, and to the rules and regu- 
lations aforesaid, not sailing under register, shall, when under 
way, except on the high seas, be under the control and direction 
of pilots licensed by the inspectors of steamboats ;” and they 
aver that the Revised Statutes of the United States, $ 5344, 
being an embodiment of Section 57 of the Act of Congress of 
Feb’y 28th, 1871, namely, 16 Statutes at Large, Ch. 100, Sect. 
57, p. 456, provides as follows: Every captain, engineer, pilot, 
or other person employed on any steamboat or vessel, by whose 
misconduct, negligence, or inattention to his duties on such 
vessel, the life of any person is destroyed, and every owner, in- 
spector, or other public officer through whose fraud, connivance, 
misconduct, or violation of law, the life of any person is de- 
stroyed, shall be deemed guilty of manslaughter, and upon con- 
viction thereof before any Circuit Court of the United States, 
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shall be sentenced to confinement at hard labor for a period of 
not more than ten years; and they aver that Section 43 of said 
Statute of A. D. 1871, and of said Chapter 100, provides that 
‘‘whenever damage is sustained by any passenger, or his bag- 
gage, from explosion, fire, collision, or other cause, the master 
and the owner of such vessel or either of them, and the vessel, 
shall be liable to each and every person so injured to the full 
amount of damage, if it happens through any neglect or failure 
to comply with the provisions of law herein prescribed, or 
through known defects or imperfections of the steaming appa- 
ratus, or of the hull; ” and they aver that the said Section 43, 
as embodied in the Revised Statutes of the United States, 
$ 4493, provides that whenever damage is sustained by any 


passenger, or his baggage from explosion, fire, collision or other 


cause, the master and the owner of such vessel, or either of 
them, and the vessel, shall be liable to each and every person so 
injured to the full amount of damage, if it happens through 
any neglect or failure to comply with the provisions of this title, 
or through known defects or imperfections of the steaming appa- 
ratus or of the hull.” And they aver that said Sections 4401 
and 4493 are in Title 52 of the Revised Statutes of the United 
States; and that said Section 5 344 is in Title 70 of the Revised 
Statutes of the United States. 

And they further aver that the said steamer City of Colum- 
bus was, when she ran aground and became a wreck, a coast- 
wise, sea-going steam vessel, subject to the navigation laws of 
the United States, and was navigating within the jurisdiction 
thereof, and was subject. to all the said rules and regulations 
specified in said $ 4401 of the Revised Statutes of the United 
States, and in said Section 51; that she was not sailing under 
register; that when said catastrophe happened she was under 
way, and was within the waters of the State of Massachusetts, 
and was not upon the high seas, and that she was not under the 
control and direction of pilots, or of a pilot licensed by the 
inspectors of steamboats. 

And they further aver, that there was connivance, miscon- 
duct or violation of law on the part of the owner of said vessel, 
in not providing or procuring said vessel to be under the con- 
trol and direction of a pilot or pilots licensed by the inspectors 
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of steamboats, as above set ſorth; and in the other particulars 
above set ſorth; and that there was misconduct, negligence, or 
inattention to his duties, on the part of the captain, second 
mate, or other person or persons employed on said vessel; and 
that by such connivance, misconduct or violation of law on the 
part of the owners, and by guch misconduct, negligence or in- 
attention to his duties on the part of the captain, second mate, 
or other person or persons, employed on said vessel, the life 
of the said Elizabeth R. Beach was destroyed ; and that the 
damage sought to be compensated in this action, happened, as 
above set forth, through the neglect or failure to comply with 
the said provisions of law, or through known defects or imper- 
fections of the hull of said vessel. 

And they further aver, that among other misconduct, negli- 
gence or inattention to his duties on the part of the captain, it 
was such misconduct, negligence or inattention to his duties, to 
entrust the control and direction of the said vessel to the said 
second mate, who was not a pilot, or qualified or competent to 
act as a pilot, and who was not licensed as a pilot by the inspec- 
tors of steamboats; and that among other misconduct, negli- 
gence or inattention to his duties on the part of the said second 
mate, as is set forth above, there was such misconduct, negli- 
gence or inattention to his duties, in accepting or undertaking 
the control and direction of said vessel, especially in the night- 
time. And that there was such misconduct, negligence or inat- 
tention to his, or their duties on the part of the servants or 
agents of said Steamship Company, who were engaged in 
navigating the ship at the time of the disaster, in causing or 
allowing said steamship to proceed so near the shore, and to 
strike the bottom; and in not taking proper measures to save 
the passengers: by means of the boats, or to provide properly 
for the safety of the passengers, and as displayed in the ineffi- 
ciency of the discipline of the officers and crew of the vessel. 

Twenty-sixth. That by virtue of the premises, and under 
the general admiralty jurisprudence of the United States, these 
respondents and petitioners are entitled to recover the sum of 
fifty thousand dollars ($50,000), and by virtue of the Statute of 
Massachusetts aforesaid, the sum of five thousand dollars. 
($5,000). 
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Twenty-seventh. That all and singular the premises are 
true. 

Wherefore these respondents pray that the said libel of the 
Boston and Savannah Steamship Company may, at least as to 
them and their claims, respectively be dismissed, and that they, 
these respondents, and petitioners, be decreed to be free from 
any prohibition or injunction restraining them, or either of 
them, either in an official or a private capacity, from pursuing 
their causes of action against the said Boston and Savannah 
Steamship Company; and further, that this Honorable Court 
would be pleased to condemn the said Company to pay them 
the damages aforesaid and their costs, and to decree such other 
relief to them respectively, as shall to law and justice appertain, 
and as to your Honor shall seem meet. 


NATHANIEL BEACH, 
ELIZABETH R. BEACH, 
ANNA BEACH, 


FRANK Goopwix, 
EuGene P. CARVER, 


Joun HAsK EIL. BuT_Ler, By their Attorney, 
Proctors. Joun HASKELL BUTLER. 

JOHN HASKELL BUTLER, 
Administrator. 


COMMONWEALTH OF MASSACHUSETTS, 


SUFFOLK, SS. 
DECEMBER 15, 1884. 


Then personally appeared the above-named John Haskell 
Butler, and made oath that according to his information and 


belief the foregoing answer is true. 
EuGENE P. CARVER, 
[SEAL]. Notary Public. 


MOTION. 


On the igth day of January, A. D. 1885, the following 
motion of J. Haskell Butler, ef als., that the Insurance money 
be paid into Court, was filed in Court, viz.: — 


— 
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IN ADMIRALTY. 
DISTRICT COURT OF THE UNITED STATES. 
DISTRICT OF MASSACHUSETTS. 


In RE THE LIBEL AND PETITION OF THE BOSTON AND SAVANNAH 
STEAMSHIP COMPANY. 


And now come John Haskell Butler, adm’r; Nathaniel 
Beach, administrator and in his own right, Elizabeth R. Beach 
and Anna Beach, and relying upon their answer, petition and 
exceptions, to the libel and petition of the Boston and Savan- 
nah Steamship Company, and not waiving any of the matters 
in the said answer, petition and exceptions, and referring to the 
tenth (10th) article thereof, donow move this Honorable Court, 
that the said Boston and Savannah Steamship Company be 
ordered to pay into Court the said insurance money, in that 
their said vessel, the steamship City of Columbus, in respect 
to the value of the same, is not lost to the said Company by the 
stranding and wrecking. 

JOHN HASKELL BUTLER, 


. * Adu r. 
NATHANIEL BEACH. 
Frank Goopwin, Adu r and in his own right. 
EuGene P. CARvErR, ELIZABETH R. BEACH, 
Proctors. ANNA BEACH, 
By their Attorneys, 
Frank Goopwin, 


Eucens P. Carver. 


From said December Term, A. D. 1884, this libel was con- 
tinued to this present term. And on the 1oth day of April, 
A. D. 1885, the following agreed statement of facts, was filed 
in Court, viz.: — 

IN ADMIRALTY. 
DISTRICT COURT OF THE UNITED STATES. 


DISTRICT OF MASSACHUSETTS. 


In Re Boston anp SAVANNAH SteamsniP Co., Libellants for 
limsttation of liability. 
Joux Hasxert BUrL AA, ad Er AL., v. Boston au SAvak- 
NAH STEAMSHIP COMPANY. 
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STATEMENT OF AGREED FACTS. 


In above entitled causes the following facts are agreed by 
the Boston and Savannah Steamship Company and John Has- 
kell Butler, administrator, et al., party excepting to said libel 
of said Company. 

First. All the allegations contained in the eleventh, twelfth, 
thirteenth, fourteenth, nineteenth, twenty-third and twenty- 
fourth articles of the answer, petition and exceptions of said 
John Haskell Butler, administrator, et al., in said suit, are true. 
_ Second. Except as relieved or affected by the Limited Lia- 

bility Act of 1851 (U. S. Rev. Sts. 88 4283-5,) and the Rules 
of the U. S. Supreme Court thereunder, the libellant, ship- 
owner, is liable for all loss and damage caused by the stranding 
of said steamship “ City of Columbus.” 

Third. In respect to the cause of the disaster alleged, the 
respondents claim in addition to the concession by libellant, 
the B. and S. Steamship Company, of negligence on the part of 
their agents and servants as above agreed; that at the time of 
disaster the second mate was in charge of the ship; that he 
was not a pilot for the waters upon which the ship was then 
going, and was not licensed as a pilot by the inspectors of 
steamboats ; and that no pilot was on duty on said ship at the 
time of the disaster ; and, further, that the disaster was owing to 
the unfitness, gross negligence, or carelessness of the servants 
or agents of the libellant, who were engaged in navigating the 
ship at the time of the disaster, so that the case was within Sec- 
tion 6 of Chapter 73 of the Public Statutes of Massachusetts. 
The libellant denies all these allegations, and claims that they 
are immaterial to the issues of the cause, if true; and that the 
captain was in charge of the ship at the time of the disaster. 

Fourth. Said loss and damage were without the privity and 
knowledge of the libellant, the Boston and Savannah Steamship 
Company, the sole owner of said steamship. 

Fifth. Said steamship was a coastwise, sea-going vessel, 
under enrollment, and was, at and before the time of loss, sub- 
ject to all the laws and rules of navigation applicable to such 
vessels ; and at the time of loss was on a voyage from Boston to 


Savannah, Georgia, and proceeding through Vineyard Sound, 
stranding on Devil's Bridge, off and near Gay Head, Martha's 
Vineyard. And to this extent the respondents, Butler, et als., 
qualify any admission in their answer to the third article of the 
libel of the Company ; and the Company qualify any averment 
pertinent thereto in said article. 

Sizth. After the filing of the libel or petition in this cause, 
the Court caused due appraisement to be had of the amount or 
value of the interest of the libellant, as owner, in such ship and 
her freight for the voyage, and thereupon made an order for 
the giving of a stipulation, with sureties for the payment thereof, 
into Court, whenever the same shall be ordered; and upon due 
compliance with this order, the Court issued a monition, Feb- 
ruary 28, 1884, against all persons claiming damages for any 
such loss, embezzlement, destruction, damage or injury, citing 
them to appear before the said Court, and make due proof of 
their respective claims at or before July 1, 1884, and public 
notice of such monition was given as required; and thereafter, 
on the application of said owner, the Court made an order to 
restrain the further prosecution of all and any suit or suits 
against said owner in respect of any such claim or claims, all 
as provided in the Admiralty Rules of the U. S. Supreme 
Court. 

Seventh. The Boston and Savannah Steamship Company is 
a corporation organized under the laws of the State of Massa- 
chusetts, and is located at Boston in said State. 


C. T. & T. H. RUSSELL, 
Proctors for Boston and Savannah Steamship Company. 


FRANK GOODWIN, 
Proctor for F. Haskell Butler, ada r, et al. 


ANSWER TO MOTION. 


On the ioth day of April, A. D. 1885, the following answer 
of libellant to motion of John Haskell Butler, adm’r, et al., thet 


insurance money be paid into Court, was filed in Court, viz.:— 
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IN ADMIRALTY. 
DISTRICT COURT OF THE UNITED STATES. 


DISTRICT OF MASSACHUSETTS. 


Boston AND SAVANNAH STEAMSHIP Company, Libellant for 
limitation of liability. 


To Hon. Tuomas L. Netson, Fudge of said Court : — 


The Boston and Savannah Steamship Company, except and 
make answer to the motion of John Haskcll Butler, administra- 
tor, et al., that certain insurance money be paid into Court as 
follows : — 


First. Thesaid Boston and Savannah Steamship Company, 
after the filing of its libel or petition in this cause, and after 
this Court had taken jurisdiction thereof, and had caused due 
appraisement to be had of the amount or value of the interest 
of said Company, as owner, in said steamship and her freight 
for the voyage, and had ordered payment or stipulation for the 
payment thereof into Court, gave a stipulation with sureties for 
the payment thereof into Court whenever the same shall be 
ordered. And said Company cannot be ordered to pay into 
Court any insurance money collected on account of the loss o 
said steamship or any other, or additional sum whatever. 

Second. And further answering and excepting, said Com- 
pany alleges the facts in regard to all such insurance as 
follows : — 

The said Company, in or about September, 1882, purchased 
of the Ocean Steamship Company of Savannah, Georgia, the 
steamships ‘City of Columbus” and Gate City,” for the sum 
of $520,000, and in part payment therefor made and executed 
in proper form, on September 12th, 1882, a mortgage on both 
said steamships to said Ocean Steamship Company, for the sum 
of $468,000, to secure the payment of eighteen notes given by 
said Boston and Savannah Steamship Company to said Ocean 
Steamship Company, in sums varying from $39,767 down to 
$26,140, payable at periods six months apart, the first of said 
notes being payable March 11th, 1883, and the last on Septem- 
ber 11th, 1891. All of said notes which have matured have 
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been paid, leaving the amount of notes outstanding at the time 
of the loss, $416,000 and interest. 

And among other things in said mortgage, the said Boston 
and Savannah Steamship * covenanted and agreed as 
follows :— 

“And the said party of the first part (said Boston and 
Savannah Steamship Company) does hereby covenant and 
agree with said party of the second part (said Ocean Steamship 
: Company) and its assigns, that it will immediately procure said 
| steamships to be insured against loss or damage by fire, and 

against all marine risks and disasters in some good and respon- 
sible Insurance Company or Companies to be approved by the 
said party of the second part, for an amount at least equal to the 
amount which shall from time to time remain unpaid upon the 
| said indebtedness and interest thereon; and that it will keep 
7 such policy or policies renewed from time to time, and keep 


the same valid at all times for the amount aforesaid; that it 
will do, suffer, or permit to be done no act whereby said insur- 

ance would be liable to be vitiated or forfeited ; and that it will 
immediately assign and deliver to said second party such policy 
or policies of insurance, and the renewed certificates of said 
policies, having first obtained the proper consent of the Insur- 
ance Company or Companies thereto, as a collateral security for 
the payment of said indebtedness. And if the said party of the 
first part shall at any time fail to immediately procure, assign 
and deliver such policy or policies, and the renewal certificates 
thereof as aforesaid, then the said party of the second part is 
hereby authorized to procure said steamships to be insured as 
aforesaid, and to keep the policy or policies renewed; and the 
amount which it has to pay therefor shall be considered, and is 
hereby declared to be, an additional indebtedness hereby in- 
tended to be secured, and shall be repaid to the said party of 
the second part or its assigns on demand, and shall bear interest 
at the rate of six per centum (6%) per annum, from the time of 
such payment until repaid.” 

: And pursuant to said covenants, such insurance upon each 
: of said steamships was procured by F. W. Nickerson & Co., of 
Boston, agents of said Boston and Savannah Steamship Com- 
pany, under time policies, renewed as they expired, from vari- 
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ous underwriters, — the total amount of such insurance on said 
steamship ‘‘City of Columbus,” being to the amount, in Compa- 
nies in the United States, of $80,000, and with foreign under- 
writers, of 434,000. All the policies for said insurance, insured 
„F. W. Nickerson & Co., on account of whom it may concern, 
in case of loss to be paid to F. W. Nickerson & Co., or order; 
and said policies were immediately endorsed by said F. W. 
Nickerson & Company as follows: ‘‘ Pay to the Ocean Steam- 
ship Company of Savannah, in case of loss, F. W. Nickerson & 
Co.,” and delivered to said Ocean Steamship Company. All 
said insurance was procured, and all said policies were issued, 
for the benefit of, and by said endorsement and delivery, were 
assigned to said Ocean Steamship Company, as such mortgagee. 

And after the loss of said steamship, the said Ocean Steam- 
ship Company, by its agents, proceeded to collect said insurance 
under said policies as such mortgagees, and have collected the 
same, or most of it, to wit, to the amount of about $245,000; 
and have applied the same to the partial payment of said imma- 
tured mortgage notes. 

Said Boston and Savannah Steamship Company had no 
insurance, and none was collected on the freight of said steam- 
ship pending for the voyage upon which she was lost ; and said 
Company has collected and received, and was entitled to receive, 
nothing for insurance upon said steamship, all such insurance 
having been procured for, and after said loss, paid to said mort- 
gagee. 

BOSTON AND SAVANNAH STEAMSHIP Co., 

By ALFRED A. Nickerson, President. 
C. T. & T. H. Russett, 
Proctors for Libellants. 

Subscribed and sworn to by said Alfred A. Nickerson, Presi- 
dent of said Boston and Savannah Steamship Company, before 
me, Cuas. THEO. RUSSELL, In., 
[SEAL.] Notary Public. 


EXCEPTIONS TO SAID ANSWER. 


On the roth day of April, A. D. 1885, the following excep- 
tions and plea of John Haskell Butler, adm'r, et als., to the 


answer of the Boston and Savannah Steamship Company, in the 
matter of the motion that the insurance money be paid in, was 
filed in Court, and is as follows, viz.: — 


IN ADMIRALTY. 
DISTRICT COURT OF THE UNITED STATES, 
DISTRICT OF MASSACHUSETTS. 


In Re THE Boston AND SAVANNAH STEAMSHIP COMPARY. 


Upon the motion of John Haskell Butler, administrator, ef 
als., that the insurance money be paid into Court. 

The exceptions and plea of John Haskell Butler,administrator, 
et als., to the answer of the Boston and Savannah Steamship 
Company. 

And now John Haskell Butler, administrator, and others, 
except to the answer filed to their said motion, and for cause, 
allege that the allegations therein made are not sufficient in 
law, and set forth no matter in virtue of which said insurance 
money should not be paid into Court; and further, they allege that 
the steamer “‘ Gate City,” referred to in said answer, is now regu- | 
larly running between Boston, within this District, and Sa- 
vannah, Georgia, and is being so run, used and operated by the 
Boston and Savannah Steamship Company, and that she is 
enrolled at said Boston, and that said Boston is her home port. 


JOHN HASKELL BUTLER, Adr, 


and the others by their Attorneys, 
Frank Goopwm, Frank GOoopDwIN, 
EuGene P. Carver, EuGene P. CARVER, 
Joun Haske. BUTLER, Joun Hasxett ButTcer. 
Proctors. 
DECREE. 


And now on this 10th day of April, A. D. 1885, the follow- 
ing decree is made and placed on file, viz. : — 

This cause was heard on libel and answer, petition and ex- 
ceptions of John Haskell Butler, administrator, et al., thereto, 


25 


and upon agreed facts, and upon the motion of said respondents 
that insurance money be paid into Court, and libellants’ answer 
thereto, and said respondents’ exceptions and plea to said answer. 
And it is found and decreed by the Court that the libellant is 
entitled to the limitation of liability for loss of life, and other 
damage, as claimed in said libel; and that evidence tending to 
establish the facts, claimed by the respondents in clause three 
of the agreed facts on file, is immaterial, and therefore inad- 
missible, and that the allegations in the libellants’ answer to 
respondents’ motion that insurance money be paid into Court 
are true; and it is thereupon Ordered, adjudged, and decreed 
by the Court that the said respondents’ exceptions to the 
libellants’ answer to said respondents’ motion that insurance 
money be paid into Court, be overruled, and their said motion 
denied ; and that the exceptions of said respondents to the libel 
be overruled, and their petition be dismissed. 


PRAYER FOR AN APPEAL. 


On said 10th day of April, A. D. 1885, the following Prayer 
for an Appeal is filed in Court by J. H. Butler, et al., and is as 
follows, viz. :— 


IN ADMIRALTY. 
DISTRICT COURT OF THE UNITED STATES. 


In RE THE BOSTON AND SAVANNAH STEAMSHIP COMPANY. 


And now come John Haskell Butler, administrator, et als, 
upon their answer, petition, exceptions, and their motion touch- 
ing the insurance money, and their plea and exceptions there- 
under, and claim an appeal from the decree of the Court; and 
they pray that their appeal may be allowed. 


By their Attorney and Proctor, 
Frank Goopwin. 


. 


ee 


ALLOWANCE OF APPEAL. 
And thereupon said appeal js allowed by the Court. 


I hereby certify that the foregoing is a transcript of the 
record of said cause in the District Court, made up pursuant to 
an agreement of parties on file in said cause. 

In witness whereof I have hereto subscribed my name, and 
affixed the seal of said Court, this twentieth day of April, A. D. 
1885. 

[SEAL] El.isna Bassett, 

Deputy Clerk of Dist. Court. 


— — 


This cause entered as aforesaid at the May term of said Cir- 
cuit Court, A. D. 1885, was set down for hearing and fully heard 
by the Court, the Honorable Horace Gray,.and the Honorable 
LeBaron B. Colt, Circuit Judge, sitting. 

This cause was thence continued from term to term to this 
present term, when the following decree is entered : — 


DECREE, 


And new, on this thirty-first day of July, A. D. 1886, the fol- 
lowing decree is made and placed on file, viz. :— 


This cause was heard on libel, and answer, petition and excep- 
tions of John Haskell Butler, administrator, et al, thereto and 
upon agreed facts, and upon the motion of said respondents that 
insurance money be paid into court, and libellants’ answer thereto, 
and said respondents’ exceptions and plea to said answer. 

And it is found, ordered, adjudged and decreed by the Court 
that the decree of the District Court in this cause be, and the 
same is hereby affirmed, and that the appeal of said respondents 
is dismissed ; that the libellants are entitled to the limitation of 
liability for loss of life and other damage, as claimed in said libel ; 


27 


and that evidence tending to establish the facts claimed by the 
respondents in clause three of the agreed facts on file, is imma- 
terial, and therefore inadmissible, and that the allegations in the 
libellants’ answer to respondents’ motion that insurance money 
be paid into court, are true ; and it is further ordered, adjudged 
and decreed by the Court that the said respondents’ exceptions 
to the libellants’ answer to said respondents’ motion that insur- 
ance money be paid into court, be overruled, and their said mo- 
tion denied ; and that the exceptions of said respondents to the 
libel be overruled, and their petition be dismissed. 
By the Court, 
JOHN G. STETSON, 
Clerk. 


From this decree the said John Haskell Butler, Administrator, 
et al., Appellants, in open court, claim an appeal to the Supreme 
Court of the United States, and give good and sufficient security 
that they will prosecute their appeal to effect, and answer all 
damages and costs, if they fail to make their plea good, and said 
appeal is allowed. 


A true record : 
Attest: Jonn J. Stetson, Clerk. 
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CIRCUIT COURT OF THE UNITED STATES. 
DISTRICT OF MASSACHUSETTS. 
IN ADMIRALTY. : 
In Re THE BosTON AND SAVANNAH STEAMSHIP COMPANY. 
ASSIGNMENT OF ERRORS AND PRAYER FOR REVERSAL. 


And now come the respondents and appellants, and assign for 
error that the libellants ought not to be entitled to the limitation 
of liability for loss of life and other damages, as claimed in their 
libel; that evidence tending to establish the ſac:s claimed by the 
respondents in clause three of the agreed facts on file is material 
and admissible, and that the respondents’ exceptions ought not 
to have been overruled, and that the motion that insurance money 
be paid into court, ought not to have been overruled, and that 
said motion should not have been denied; and that the excep- 
tions of said respondents to the libel ought not to have been 
overruled, and that their petition ought not to have been dis- 
missed ; and they pray that the exceptions of the respondents to 
the libellants’ libel may be sustained, and that the respondents 
motion to bring the insurance money into court may be sustained, 
and that the libellants shall be held not to be entitled to the limi- 
tation of liability for loss of life and other damages, as claimed in 
their libel, and that the decree of the Circuit Court be reversed. 


By their Attorncys and Proctors, 


FRANK GOODWIN. 
EuGene P. CARVER. 


UNITED STATES OF AMERICA. 
Disraicr OF MASSACHUSETTS, SS. 


I, John G. Stetson, clerk of the Circuit Court of the United 
States for the First Circuit and District of Massachusetts, certify — 
that the foregoing is a true copy of the record of said Circuit 
Court in the cause entitled 
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Joun HASKELL BUTLER, ADMINISTRATOR, ET AL., 


APPELLANTS, 
, v. 
Bos row AND SAVANNAH STEAMSHIP COMPANY, LIBELLANTS, 


APPELLEES, 


lately determined in said Circuit Court, and of all proceedings. 
therein, and of the Prayer for reversal and Assignment of Errors 
filed therein. 

In testimony whereof, I hereunto set my hand and affix the 
seal of the said Circuit Court, at Boston, in said district, this 
tenth day of August, in the year of our Lord one thousand 
eight hundred and cighty-six, and of the Independence of the 
United States the one hundred and eleventh. 


[SEAL] Joun G. Stetson, Clerk. 


? 
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Joun HASKELL BUTLER, ADMINISTRATOR, ET AL., 


. APPELLANTS, 
v. 
Bos rom AND SAVANNAH STEAMSHIP CourAxv, LIBELLANTS, 


APPELLEES, 


lately determined in said Circuit Court, and of all proceedings. 
therein, and of the Prayer for reversal and Assignment of Errors 
filed therein. 

In testimony whereof, I hereunto set my hand and affix the 
seal of the said Circuit Court, at Boston, in said district, this 
tenth day of August, in the year of our Lord one thousand 
eight hundred and cighty-six, and of the Independence of the 
United States the one hundred and eleventh. 


[SEAL] Joun G. Stetson, Clerk. 
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BOND TO PARTY ON APPEAL. 


Know all men by these presents, 


That we, John Haskell Butler, administrator, of Somerville, as 
principal, and Arnold A. Ragd, of Boston, and Edward L. Rand, 
of Cambridge, as sureties, all in the State of Massachusetts, are 
held and firmly bound unto Boston and Savannah Steamship 
Company, a corporation duly organized under the laws of the 
State of Massachusetts, in the full and just sum of two hundred 
dollars, to be paid to the said Boston and Savannah Steamship 
Company, a corporation organized under the laws of the State of 
Massachusetts, its certain successors, attorneys, executors, admin- 
istrators or assigns: to which payment well and truly to be 
made we bind ourselves, our heirs, executors and administra- 
tors, jointly and severally, by these presents. 

Sealed with our seals, and dated the second day of August, in 
the year of our Lord one thousand eight hundred and eighty-six. 

Whereas, lately at a Circuit Court of the United States, within 
and for the District of Massachusetts, in a suit in admiralty de- 
pending in said Court between the said Boston and Savannah 
Steamship Company, libellants and appellees, and the said 
John Haskell Butler, administrator, and Nathaniel Beach and 
Elizabeth R. Beach, both of Mansfield, State of Connecticut, 
and Anna Beach, of Newark, New Jersey, respondents and ap- 
pellants, a decree was rendered against the said respondents and 
appellants, and the said respondents and appellants having 
obtained an appeal to remove the said cause to the Supreme 
Court of the United States to reverse the decree in the afore- 
said suit, and a citation directed to the said Boston and Savan- 
nah- Steamship Company, citing and admonishing it to be and 
appear at a Supreme Court of the United States to be holden at 
Washington, on the second Monday of October next. 

Now the condition of the above obligation is such, that if the 
said John Haskell Butler, administrator, Nathaniel Beach, Eliza- 
beth R. Beach and Anna Beach, respondents and appellants, 
shall prosecute their said appeal to effect, and answer all dam- 
ages and costs, if they fail to make their plea good, then the 
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above obligation to be null and void; otherwise to remain in ſull 
force and virtue. 
Signed, sealed and delivered in presence of 
JOHN HASKELL BUTLER. IsxAL!] 
ARNOLD A. RAND. [SEAL] 
EDWARD L. RAND. [SEAL] 


Approved : 
LeBaron B Corr, 
U. S. Circuit Fudge. 


A true copy of the bond taken by the Judge at the time of 
allowing the appeal named in said bond, which bond is on file in 
the office of the clerk of the Circuit Court of the United States, 
for the First Circuit and District of Massachusetts. 


Attest : . 
Jonn G. STETsON, 


Clerk J. S. C. C., Mass. Dist. 


b 
— mac , 


— — — 
= 


vey — — — 


e 8 
2 n 
4 V be ra Oe eee 


SSOP PRN 


ee — — oe — Vm — T ðĩ-—̃——ñĩ ĩ—— 


JOHN HASKELL BUTLER, AbpuixisrRA rox, ef al., 
LIBELLANTS, APPELLANTS, 


*. 


THE 
BOSTON AND SAVANNAH STEAMSHIP COMPANY, 


RESPONDENTS, APPELLEES. 
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JOHN HASKELL BUTLER, Apministrator, ef a/,, 
RESPONDENTS, APPELLANTS, 
a. 
THE 
BOSTON AND SAVANNAH STEAMSHIP COMPANY, 
LIBELLANTS, APPELLEES. 


—— -—— 


FRANK GOODWIN, 
EUGENE P. CARVER, 


For Fohn Haskell Butler, Admr., et al. 
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Supreme Court of the Unite States. 


JOHN HASKELL BUTLER, Apministrartok, t al., 


LIBELLANTs, APPELLANTS, 


d. 


THE 
BOSTON AND SAVANNAH STEAMSHIP COMPANY, 


RESPONDENTS, APPELLEES. 


JOHN HASKELL BUTLER, AbuixisTRATOR, / al., 


RESPONDENTS, APPELLANTS, 


er 


THE 
BOSTON AND SAVANNAH STEAMSHIP COMPANY, 


LIBELLANtTS, APPELLEES. 


A concise abstract or statement of these cases, or of this case, in 
its two branches, is as follows : — 


The steamship “City of Columbus,” owned by the Boston 
and Savannah Steamship Company, a corporation organized 
under the laws of Massachusetts, and located at Boston, was a 
passenger and freight steamship, plying between Boston and 
Savannah. While on a voyage from Boston, bound to Savan- 
nah, she was wrecked, in January, A.D. 1884, on the coast of 
Martha’s Vineyard, Massachusetts, while proceeding through 
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Vineyard Sound. Miss Elizabeth R. Beach took passage on 
her at Boston, and contracted with the company at Boston to 
be carried in her to Savannah, and thence by land to St. 
Augustine, Florida. About one hundred of the persons on 
board the vessel were lost and drowned, among whom was Miss 
Beach. Nathaniel Beach, one of those libelling the Boston and 
Savannah Steamship Company, was duly appointed the adminis- 
trator of the estate of Miss Beach in the State of Connecticut, 
and ancillary administration was taken out in Massachusetts by 
John Haskell Butler, also one of those libelling the Boston 
and Savannah Steamship Company. Nathaniel Beach was the 
father of the deceased. 

On the eighteenth day of February, A.D. 1884, the company 
filed, in the U. S. District Court, District of Massachusetts, a 
libel, seeking to limit its liability, and obtained a restraining 
order, restraining the prosecution of suits against the company 
for loss (Record, libel of Boston and S. S. S. Co., pp. 1 ef seq., 
and 20. Record libel of Butler / al., p. 9). On the twenty- 
seventh day of September, A.D. 1884, the said Butler, the said 
Nathaniel Beach, Elizabeth K. Beach, niece of the deceased, and 
dependent upon the deceased for her support, and Anna Beach, 
aunt of the deceased, brought a libel i personam against the said 
company for damages for the mental and bodily suffering and 
for the death of Miss Beach, and alleged negligence in the man- 
ner declared upon by them in their libel, and relied among other 
things upon a Statute of Massachusetts furnishing a remedy 
for the death of a passenger, which Statute is fully set forth 
(infra) on this brief, and in the pleadings (Record, libel of Butler 
et al., pp. 2-6: 70. replication, pp. 11-13). To this libel, the com- 
pany, by exception and plea (Record, libel of Butler 7 a/, pp. 
7-10), set up the proceedings, which had been taken by them to 
limit their liability under their libel. The District Court, upon 
a hearing upon the said libel of Butler 7 a, the respondent's 
exceptions thereto, and upon agreed facts, because of the 
libel brought to limit liability and the restraining order there 
under, dismissed the libel of Butler ¢¢ 4. On appeal, the 
Circuit Court also, upon the said pleadings and agreed facts, 
affirmed the decree of the District Court, dismissed the appeal 
and dismissed the libel; and from that decree this appeal was 
taken to the Supreme Court of the United States. 


The agreed facts in this Record (see Record, libel of Butler 
et al., p. 14) are to the effect that, but for the Limited Liabil- 
ity Act, the company is liable for all loss and damage caused by 
the stranding ; that the respondent claims that the captain was 
in charge of the ship at the time of the disaster; that the loss 
and damage were without the privity and knowledge of the com- 
pany itself; and that the steamship was a coastwise, sea-going 
vessel, under enrollment, and at the time of the loss was on a 
voyage bound from Boston to Savannah, and proceeding through 
Vineyard Sound, stranded near Gay Head, Martha's Vineyard. 
Vineyard Sound is Massachusetts water. 

The single question thus presented is, whether the Act limit- 
ing the liability of ship owners applies to damagés for personal 
injury and damages for loss of life, and thus deprives those en- 
titled to damages of the right to entertain suit for recovery, pro- 
vided that the ship owner has taken appropriate proceedings by 
libel or petition to limit his liability: in other words, whether 
the said Act extends at all to damages for personal injury, and 
damages for loss of life. 15 

In a separate proceeding and by another · Record the persons 
who had brought a libel against the company, as above men- 
tioned, filed, to the libel brought by the company to limit its 
liability, an answer which comprehended exceptions, which 
denied the jurisdiction of the Court in applying a limitation 
of liability to their claims, and which contained likewise a 
petition. This was filed December 16, 1884 (Record, p. 8). ° 

The libel brought by the company, and the answer, petition, 
and exceptions thereto, are contained in that other Record (see 
libel of the company, pp. 2-8. See answer, petition, and ex- 
ceptions, pp. 8-17). 

The tenth article of the answer, petition, and exceptions (see 
that Record, p. 10) contains an averment that there was a sub- 
stantial insurance upon the steamship and pending freight. 
After the said answer, petition, and exceptions had been filed, 
Butler ct al. filed a motion, relying’ upon said averment, that 
the company be ordered to pay the same into Court (Record, p. 
18). This motion the company answered (Record, pp. 20-23), and 
Butler et al. filed exceptions to said answer (Record, pp. 23, 24). 
The agreed facts in this Record admit the eleventh, twelfth, 
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thirteenth, fourteenth, nineteenth, twenty-third, and twenty- 
fourth articles of the said answer, petition, and exceptions (Rec- 
ord, pp. 19, 20), and further cover the same ground as that cov- 7 
| ered by the agreed facts in the other Record above mentioned ; 

and agree to the facts of the proceedings taken under the com- ~~ 
pany’s libel to limit its liability, and to the restraining order : 
thereunder ; and that the company is a Massachusetts corpora- . 
tion located at Boston. But they do not admit the matters 
referred to in the third clause of such agreed facts. 

This case was heard on the libel, answer, petition,’exceptions, . 
and agreed facts, and upon the motion that the insurance money * 
be paid into Court, and the said pleadings thereunder, and the 
Court denied the motion, overruled the exceptions to the libel, 
and dismissed the petition (Record, pp. 24, 25). The prayer of 
the answer and petition was (see Record, p. 17) that the libel 
of the company seeking to limit its liability, be, as to the re- 
spondents the said Butler 7 al., dismissed ; and that they, the 
said Butler rf al., be free from any prohibition or injunction re- 
straining them, or either of them, either in an official or a pri- 
vate capacity, from pursuing their causes of action against the 
company, and to condemn the company to pay them the dam- 
ages by them claimed, and costs, and for general relief. 

The questions thus presented involved, in addition to the 
main question above stated, namely, whether the Act limiting 
the liability of ship owners applies to damages for personal in- 
jury and damages for loss of life, this further question, that, 
provided said Act does cover damages of that character, ' 
whether the insurance money should not be paid into Court. 

On appeal from the decree of the District Court, the Circuit 

Court also, upon the said pleadings and agreed facts, affirmed } 
the decree of the District Court (Record, pp. 26, 27), and made oe 
a decree in identical words; and from that decree this appeal 
was taken to the Supreme Court of the United States (Record, 
p. 27). It should be mentioned that the statement in the said 
Record, containing the answer, petition, and exceptions, on the 
twenty-sixth page thereof, that that branch of the case, or that 
case, was heard by his Honor, Mr. Justice Gray, on the circuit, 
is incorrect. But the case, as contained in the other Record, 
and wholly upon that Record, that is, upon the pleadings and 
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agreed facts, was heard by Mr. Justice Gray and Judge Colt, 
as set forth on that other Record, p. 15. 


The said Butler, administrator, cr al., now say and specify as 
error, that the independent libel by them brought should not 
have been dismissed, but that they should be allowed to main- 
tain the same, notwithstanding the proceedings taken by the 
Boston and Savannah Steamship Company for the limitation of 
its liability, and that they are entitled to recover their full dam- 
ages. 

The said Butler, administrator, r al., now further, by way of 
specification say, that if they be not allowed to maintain their 
independent libel, because of the proceedings taken by the 
Boston and Savannah Steamship Company for the limitation of 
its liability, then that their petition brought under the libel of 
that company should not have been dismissed, and that their 
application that the insurance money be paid into Court should 
have been allowed. 


We will first consider the question whether the Act of Con- 
gress, providing for the limitation of the liability of ship owners 
(U. S. Rev. Stat. §§ 4,282 to 4,287), applies to a claim for the 
loss of life of a passenger, or for injuries suffered by him, 
through the negligence of the servants or agents of the vessel 
engaged in navigating or operating her. The first question 
here to be considered involves, therefore, the inquiry whether 
the libel of the Boston and Savannah Steamship Company, and 
whether the fact that the loss and damage were without the 
privity and knowledge of that company (Record, libel of Butler 
et al., agreed facts, p. 14; Record, libel of Boston and S. S. S. 
Co., agreed facts, p. 19) can operate to prevent these libellants 
who sue for loss of life and for personal injury and suffering of 
a person being carried as a passenger by that company, from 
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maintaining their suit ; and, further, whether in case of success 
in promoting their suit they can be prevented from obtaining a 
final decree for damages and costs, and an execution therefor. 

The first inquiry, therefore, involves the libel of that com- 
pany, together with the petition, exceptions, and answer of 
these other libellants thereto, also the libel filed by these other 
libellants, and the exceptions and plea of the Boston and Savan- 
nah Steamship Company, taken and made to the same. 

The question thus presented does not involve that of the 
right of these libellants, if successful, to share in the security 
given upon the libel of the company. That question would 
appear to be separate from any now presented. 

It is unnecessary to do more than allude to the principle, ap- 
plied in its full force amongst us, and as firmly set into our in- 
stitutions as any fundamental rules of our system, that the law 
most tenderly regards the rights of passengers who are carried 
by common carriers, and holds the carrier to the highest degree 
of care possible, and requires him to make good all damages 
suffered through want of that care. 


Penn. Co. v7. Roy, 102 U. S. 451. 


We therefore say that any Statute claimed to be in deroga- 
tion of these fundamental principles must necessarily be so 
expressed as plainly to show that this great rule of the law and 
of public policy is in terms and purpose departed from. If a 
passenger suffers injury in a railroad disaster the company must 
pay. If it be not at all the company’s fault, but be owing to a 
latent defect, yet however difficult or impossible it may be to 
show that, the company must pay, if unable to prove it. In- 
deed, common carriers have always been held to a very strict 
accountability even in the carriage of merchandise; but the 
rigor of the law in regard to their obligation to passengers 
finds no parallel elsewhere within the domain of jurisprudence. 
It is as perfect and entire as human law can make it. The Act 
limiting liability had its origin in an attempt to diminish the 
risks of ship owners engaged in commerce, that is, in the busi- 
ness of transporting cargoes, and it was adopted exclusively 
with reference to that; and any claim that the Limitation Act 
infringes the entire remedy of passengers against the common 
carrier is untenable. 
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It is not understood that travellers by sea are less under the 
protection of the law than are those by land. Even if at the 
common law a discrimination should be made in throwing 
around travellers by land a larger measure of protection than 
is afforded to those who travel by sea, which is not the case, 
yet it is the province and function of a Court of Admiralty espe- 
cially to guard and protecteall persons who commit themselves 
to the care of a common carrier by water. The solicitous 
watchfulness and care of that Court in this respect is expressed 
by Chief Justice Chase, in the Highland Light, Chase’s Dec. 
152, in these words: The admiralty may be styled, not im- 
properly, the human providence which watches over the rights 
and interests of those who go down to the sea in ships, and 
do their business on the great waters. 

We submit that the Act of Congress limiting the e liability of 
ship owners has no application in respect to passengers upon 
the vessel, which is all that the decision of these cases calls 
for; but we go further and submit that that Act has no exten- 
sion beyond liabilities for loss of property, and that it cannot 
be strained to apply to persons at all. 

Then again, if the Act of Congress has no application in re- 
spect to passengers upon an uninsured vessel, for the greater 
reason it should have no application if the vessel be insured. 
Indeed, if the Act could be held to give immunity from liability 
to the owners of an insured vessel, there would be a premium 
in case of disaster upon the destruction of the vessel. It would 
become expedient for the owners to issue quiet instructions to 
their captains that where loss of life from disaster was prob- 
able, as in case of fire, or perhaps other forms of peril at sea, 
to let the elements have their way; for then a full insurance 
may be recovered, and no damages to pay; whereas, if the 
vessel be saved, the owners, upon familiar principles of marine 
insurance law, must stand one-third of the repairs, and must, 
in addition, indemnify the passengers who have survived, and 
the next of kin of those who have perished, in large damages. 
Certainly, if such were the law, life would be in peril indeed 
upon the great waters. One question then is, whether these 
owners, because their vessel is destroyed, cun evade their re- 
sponsibility for damages which t. ey owe, while they sit by with 
a full indemnity for their lost vessel in their pockets. 
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Neither by the civil law nor the common law was there or is 
there a limitation of liability. The principle of such limitation 
appears to have arisen in the Middle Ages, and the origin 
thereof is set forth by Judge Ware in the case of the “ Re- 
becca,” Ware 187; and Judge Ware's exposition has been ac- 
cepted by the Supreme Court in Norwich Co. 2. Wright, 13 
Wall. : 

That the Courts of the United States, down to the Act of 
1851, did not recognize the rule of the ancient or general mari- 
time law, but refused to adopt it either in admiralty or common 
law, see 


Del. Col. 7. Arnold, 3 Dall. 333. 

The“ Amiable Nancy,“ 1 Paine, 111, 118. 

Pope v. Nickerson, 3 Story, 465, 480, 492. 

Hall . Washington Ins. Co., 2 Story, 176. 

N. Y. Steam Nav. Co. v. Merchants’ Bank, 6 How. 435. 


The adoption of limitation in England by 7 Geo. 2d, Ch. 15, 
was followed by the two Statutes of Geo. 3d; namely, 26 
Geo. zd, Ch. 86, and 53 Geo. 3d, Ch. 159. These three 
Acts were repealed in 1854 (17 and 18 Vict., Ch. 120), and the 
existing law on the subject was consolidated in the Act of 1854 
(Ch. 104), and the amendment thereto of 1862 (25 and 26 Vict., 
Ch. 63, § 54). 

The Statute of Geo. 2d and the two Statutes of Geo. zd, 
being merely regulations of commerce, made no provision for 
loss of life or personal injury; but, in 1854 it was provided 
(Ch. 104, § 504) that No owner of any sea-going ship or share 
therein shall in cases where all or any of the following events 
occur without his actual fault or privity, among other things, 
“where any loss of life or personal injury is caused to any 
person being carried in such ship,” also, among other things, 
“where any loss of life or personal injury is by reason of the 
improper navigation of such sea-going ship, as aforesaid, caused 
to any person carried in any other ship or boat,” “be answer- 
able in damages to an extent beyond the value of his ship and 
the freight due or to grow due,” ctc., “subject to the following 
proviso ; that is to say, that in no case where any such liability, 
as aforesaid, is incurred in respect of loss of life or personal 


injury to any passenger, shall the value of any such ship and 
the freight thereof be taken to be less than £15 per registered 
ton.” And § 506 provides that “The owner of every sea-going 
ship or share therein shall be liable in respect of every such 
loss of life, personal injury, loss of or damage to goods, as 
aforesaid, arising on distinct occasions, to the same extent as if 
no other loss, injury, or damage had arisen.” 

Section 504 was by the Act of 1862 superseded, and there was 
substituted for it, The owners of any ship, whether British or 
foreign, shall not, in cases where all or any of the following 
events occur without their actual fault or privity, that is to say, 
(1) “ where any loss of life or personal injury is caused to any 
person being casried in such ship,” and among other things, (3) 
„Where any loss of life or personal injury is by reason of the 
improper navigation of such ship, as aforesaid, caused to any 
person carried in any other ship or boat, be answerable in 
damages in respect of loss of life or personal injury, either 
alone or together, with loss or damage to ships, boats, goods, 
merchandise, or other things, to an aggregate amount exceed 
ing 415 fur each ton of their ship’s tonnage; nor in respect of 
loss or damage to ships, goods, merchandise, or other things, 
whether there be in addition loss of life or personal injury or 
not, to an aggregate amount exceeding £8 for each ton of the 
ship's tonnage.” N 

Now, it must be observed, in comprehending these Statutes 
of 1854 and 1862, that they are passed in the light of the 
settled English rule of adjudication, that the value of the ship 
and freight is the value before the damage; so that no other 
hardship can fall upon the passenger by the operation of the 
Act than the misfortune of having embarked upon a craft of 
small tonnage, or with a plentitude of goods or passengers. 

An account of this subject is to be tound in Maclachlan on 
Shipping (ed. 1880), pp. 118-124, and p. 127. 


The history of the subject shows that the scope of the Act 
of Congress is confined to advancing the interests of commerce 
and trade,. the transportation of merchandise. 
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The first Statute on this subject in this country was enacted 
in Massachusetts in 1818-19; and it is derived from the Eng- 
lish Statute of 7 Geo. 2d, Ch. 15. In 1821 the Massachusetts 
Statute was adopted by Maine, the latter State copying the 
former nearly exactly. In 1836 the Statutes of Massachusetts 
were revised, and in 1840 those of Maine were revised; and 
the provisions of the Revised Statutes of Massachusetts were 
copied almost word for word, and with a slight addition which 
is immaterial here. The Supreme Judicial Court of Massachu- 
setts has declared (Walker 7. Boston Ins. Co., 14 Gray, 298) 
that the Statute of the United States of 1851 (the one in ques- 
tion) is almost a literal copy of the Massachusetts Statute ; and 
the differences between the two are trivial, except in so far as 
the Act of Congress takes from the English Act of 26 Geo. 3d, 
Ch. 86, which it does in the matter of exemption from liability 
for fire, and in the provisions as to shipments of precious ar- 
ticles, as gold, etc. But neither of these matters is pertinent 
here. As to the provisions of the Massachusetts Act of 1818, 
it is expressly declared therein to be for the encouragement of 
trade and navigation ; and such is in terms declared to be the 
purpose of the Act of Geo. 2d, while articles of merchandise, 
including valuables, as gold, etc., are the things within the con- 
templation of the Act of Geo. 3d, above mentioned. The 
Massachusetts Supreme Judicial Court has said (Walker 2. 
Boston Ins. Co., 14 Gray, 298) that it is not unreasonable to 
infer, from the close similarity of the provisions of the Federal 
Act with those of the Act of this Commonwealth, that the 
same purpose was in view in the enactment of the Act of Con- 
gress. Thus, a reference to the original Massachusetts Statute 
is indispensable to the elucidation of this subject. The Massa- 
chusetts Statute of 1818, Ch. 122, recites that, Whereas it is 
of the greatest consequence to this Commonwealth, and to the 
United States, to promote the increase of the number of ships 
and vessels, and to prevent any discouragement to merchants 
and others from being interested and concerned therein; and 
“whereas it has been held that owners of ships or vessels are 
answerable for goods, wares, and merchandise shipped on board 
the same, although the said goods, wares, and merchandise 
should be embezzled,” etc. There is not a word to imply an 


intention to do other than further commerce and trade; and 
the whole Statute deals only with goods, wares, and merchan- 
dise. This Statute of 1818 was very much simplified in 1836 
in the Revised Statutes, but no change was made affecting any 
construction involved in this question. And the law of Massa- 
chusetts was contained in these Revised Statutes when the Act 
of Congress was passed. In none of these Statutes, English 
or American, is there any reference to anything but goods, 
wares, and merchandise. 

So also the Act of 7 Geo. 2d, Ch. 16, recites that whereas 
it is of the greatest consequence and importance to this kingdom 
to promote the increase of the number of ships and vessels, and 
to prevent any discouragement to merchants and others from 
being interested and concerned therein; and whereas it has 
been held that in many cases owners of ships or vessels are 
answerable for goods and merchandise shipped or put on board 
the same, although the said goods and merchandise, after the 
same have been so put on board, should be made away with by 
the masters or mariners of the said ships or vessels, without the 
knowledge or privity of the owner or owners, by means whereof 
merchants and others are greatly discouraged from adventuring 
their fortunes as owners of ships or vessels, which will necessa- 
rily tend to the prejudice of the trade and navigation of this 
kingdom; therefore, etc., etc. 

The Statute of 53 Geo. 3d, Ch. 159, in terms extends the 
limitation to “ goods, wares, merchandise or other things, being 
in or on board of any other ship or vessel. This Statute con- 
tains several provisions, among others one for bringing a bill 
in equity in case the value shall not be sufficient to make full 
compensation to all, as does the Statute of 26 Geo. 3d; but 
none of those provisions are material here except one, to be 
mentioned hereafter, and that only incidentally, touching the 
case of the master, etc., being an owner. 

Prof. Parsons (2 Pars. Ship. and Adm. 121) refers the Act of 
Congress to the Revised Statutes of Maine of 1840, and the Act 
of 26 Geo. 3d. But we think, upon a very careful comparison, 


‘that the Act of Congress is not drawn from the Massachusetts 


through the Acts of Maine, but directly from the legislation of 
Massachusetts. But as Maine took from Massachusetts, the 
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distinction is immaterial, although upon examination we found 
the correspondence with Massachusetts rather more literal than 
the correspondence with Maine. Upon this point, however, a 
writer in the American Law Review for July, 1867 (1 Am. Law 
Review, 604), makes the same statement as that of Prof. Par- 
sons; but the question is not a material one, as the Maine Stat- 
ute was copied from the Massachusetts Statute. 

The continuity between the Acts of Massachusetts and Maine 
and the Act of Congress, forming one chain in a system of legis- 
lation, is also recognized and enforced by the Supreme Court of 
the United States in Norwich Co. 7. Wright, 13 Wall. 104, 
which we refer to fully further on. 


The Limited Liability Act is not to be extended, even in 
respect to goods, by construction. Mr. Justice Curtis held that 
it does not protect a vessel when the fire, which had- burned up 
the goods, destroyed them after they had been landed from the 
vessel, and were on the wharf, in a case where there had been 
no delivery to consignee. Its application, in respect to fire, is 
only to goods lost or damaged through fire happening to or on 
board of the vessel. 


Salmon Falls Mang. Co. 2, the“ Tangier,” 6 Am. Law 
Register. 504. 5 10. 
See also 
King v. Am. Trans. Co. (U. S. C. C., N. D. of Ohio), 1 
Western Law Monthly, 186 (s. c.); 1 Flip., C. C. 1. 
See also 
The “ Egypt, 25 Fed. Rep. 320. 


In the “ Mamie,” 5 Fed. Rep. 813, sustained on appeal in 8 
Fed. Red. 367, a pleasure yacht, chartered to a third person for 
hire, and carrying passengers, was held not to come under the 
Limited Liability Act. See the “Mamie,” 105 U.S. 773, 
where the question was as to the jurisdiction of the Supreme 
Court, as measured by the pecuniary value (see also 110 
U. S. 742; Gibson 2. Shufeldt, 122 U. S. 32, 33). 
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The case of Carroll 2. Staten Island R. R. Co., 58 N. V., 126, 
is a decision of the New York Court of Appeals made in 1874. 
The action was to recover damages for personal injuries sus- 
tained by the plaintiff, occasioned by the explosion of the boiler 
upon the defendant's steam ferry boat, the Westfield,” which 
plied between the city of New York and Staten Island. The 
plaintiff was a passenger thereon. The Court says (p. 137); 
The plaintiff went upon the ‘ Westfield’ in the execution of an 
unlawful purpose (traveling on Sunday, contrary to the Statute), 
but he was there upon invitation, and with the license of the 
defendant, and was injured by the culpable negligence of its 
servants.” 

The case assumes that the engineer allowed too great a pres- 
sure of steam. The Court refers to the Acts of Congress of 
1838 (5 Stats. at Large, 304), of 1852 (10 Stats. at Large, 61), 
and that of 1871 (16 Stats. at Large, 440), which covers the 
whole subject, and was in force at the time of this disaster. 
The forty- third section of the latter Act provides for liability of 
the master, owner and vessel, or either of them, for damage 
through failure to comply with the provisions of the law. It 
was contended by the defendant that the liability of the owner, 
under that section, was confined to cases where he was charge- 
able with personal default or neglect in not complying with the 
Act, in distinction from that of the employes of the vessel. The 
Court held otherwise, and held that the Act of 1871 was not to 
be construed in the light of the Act of 1851, limiting the liabil- 
ity of ship owners ; that these two Acts were enacted for differ- 
ent purposes and objects, and one of them could not be used to 
aid the interpretation of the other; that the Act of 1851 is to 
be applied to goods, and that of 1871 to passengers. The Court 
says (p. 142), The Act of March 3, 1851 (9 Stats. at Large, 
635), to limit the liability of ship owners, etc., does not aid the 
defendant. That Act was passed for the encouragement of 
American ship building, and to enable American ship owners 
to compete in the carrying of goods with English ship owners, 
who enjoyed under English Statutes the same exemptions from 
liability which were extended to the owners of American vessels 
by the Act of 1851 (Walker 2. Transportation Co., 3 Wall. 153). 
This Act and the Act of 1871 did not have their origin in the 
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same policy, nor were they designed to accomplish similar ob- 
jects; and a narrow construction in favor of ship owners, of a 
Statute enacted to secure the safety of passengers, is not justi- 
fied on the ground that their common law liability as carriers 
of goods had, by a prior Statute, made for the purpose of assim- 
ilating our legislation on the subject to that of England, been to 
some extent limited.“ All the judges concurred except Folger 
and Rapallo, JJ., not voting. 

And see the decision of the Court of — Pleas of New 
York in 


Haegi v. Prov. and N. V. S. S. Co., 54 How. Pr. Rep. 
146. 


In Dougan 2. Champlain Trans. Co., 56 N. V. 6, an earlier 
case, the decision was that the Limited Liability Act does not 
deprive the State Court of jurisdiction over the suit against the 
owner of the steamboat. The case contains no discussion as to 
the applicability of the Act to cases of loss of life or personal 
injury. 

Anything contained in (an earlier case, and i in a lower court) 
Chisholm v. Northern Trans. Co., 61 Barb. 363 (Supreme Court 
of New York), not in harmony with Carroll 2. Staten Island 
R. R. Co. (supra), is of course superseded by the latter decision. 

In Chamberlain 2. Western Trans. Co., 44 N. V. 30§ (a deci- 
sion of the commission of appeals), the privilege of the Act was 
held to extend to bar out claims for loss of baggage by fire. A 
similar decision was made in the Massachusetts district in 
Wallace v. Providence and Stonington Steamship Co., 14 Fed. 
Rep. 56. 

The word Merchandise, as used in § 4,282, U. S. Rev. 
Stat., is not regarded by Brown, J., of New York, as. covering 
horses, trucks, and harness in charge of the drivers who were 
passengers on board the steamer. He brings such property 
into the category of baggage (the “Garden City,” 26 Fed. Rep. 
769, 770. See also 33 Fed. Rep. 60). 

The liability of owners is not restricted by the Act of Con- 
gress providing for the security of passengers on steamboats, 
and their liability is not confined to the acts of omission or com- 
mission therein declared to be negligent. The Act does not 
operate to take away any common law liability. 
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Caldwell . New Jersey Steamboat Co., 47 N. V. 292. 
Swarthout v. New Jersey Steamboat Co., 48 N. V. 209. 
Curran v. Cheeseman, 1 Cinc. (Ohio), 52. 

Carroll 2. Staten Island R. R. Co., 58 N. V. 141. 
Navigation Co. 7. Dwyer, 29 Tex. 383. 


There are a few decisions beside that of judge Benedict in 
the “ Epsilon, 6 Ben. 378 (to be referred to later), in which the 
Limited Liability Act has been extended beyond cases of prop- 
erty ; and, with the exception of the Rhode Island case (fra), 
they are, all of them, District Court cases, or the decisions of 
District Court judges; and this Rhode Island case, together 
with most of the others, merely imports to follow the decision 
of Judge Benedict in the “ Epsilon” as the authority upon the 
questions. 

These cases are the following : 


/n re Long Island, etc., Trans. Co., 5 Fed. Rep. 599, 624, 
by Judge Choate of New Vork; 


The “ Alpena,” 8 Fed. Rep. 280, by Judge Blodgett of 
Illinois. 

Rounds 2. Providence, etc., 8. 8. Co, 14 R. I. 344. 

The “ Amsterdam,” 23 Fed. Rep. 112 (by the District 
Court, Southern District of New York). 

Briggs v. Day, 21 Fed. Rep. 727, 728, 730, 731 (by the 
District Court, Southern District of New York). 

See also 
Craig v. Continental Ins. Co., 26 Fed. Rep. 798. 


An examination of these cases will show that the distinction 
between injury to a passenger and injury to a member of the 
public, toward whom the ship owed no peculiar obligation, has 
not always been observed in following the decision in the 
„Epsilon.“ The “ Epsilon was not the case of a passenger, 
but of a man killed by the explosion of the vessei’s boiler, while 
he was on land, standing on a pier. There is nothing in the 
case to show that other persons on board were passengers (see 
ex parte Phoenix Ins. Co., 118. U. S. 610. Johnson v. Chicago and 
Pacific Elevator Co., 119 U. S. 397). 
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See, further, Judge Blodgett in the Favorite,“ 12 Fed. Rep. 
213; but in another report of the same case, 11 Biss. 283, he 
does not in his opinion refer to the fact that a libel had been 
filed for loss of life. 


As to Judge Blodgett's decision: the “Seabird” to which 


Judge Blodgett refers in the Alpena,” 8 Fed. Rep. 286, #6. 10 
Biss. 444, is not reported (see note 10 Biss. 444, also Rapalje's 
and Lawrence's Judicial Criticisms, etc., p. 640), and thus we 
are left without any reasons for that judge’s opinion upon this 
question; for in the Alpena”’ he merely states that he has not 
changed his view. 

In Providence and Stonington Steamship Co. v. Clare, admx., 
127 U. S. 45, which was an action at law, originally brought ina 
State Court and removed to the U. S. Circuit Court on the ground 
of citizenship, and brought under State Statutes both of New 
York and Connecticut, by an administratrix, to recover for the 
loss of life of the intestate, claimed to have been a passenger 
on a steamship owned by the defendant, the defendant among 
other defences set up that it had taken proper proceedings in a 
United States District Court to limit its liability, in which it 
had transferred its interest to a trustee appointed by the Court. 
But the Supreme Court did not notice this defence, except to 
remark in the opinion (p. 48) that it was taken in the answer; 
and it does not appear that this defence was insisted upon at 
the trial of the case. The case was decided by the Circuit 
Court in favor of the plaintiff; and the Supreme Court ordered 
a new trial upon questions having no connection with the Lim- 
ited Liability Act. There is nothing in the case having any 
tendency to show that any objection was made to the proceed- 
ing on the State Statutes. 

The decision of Judge Benedict in the “ Epsilon (supra) 
rests upon two grounds: First, the words of the Act of Congress : 
Second, the Continental Codes. 

As to the force to be given to those words, that is answered 
by the history of the subject, which is here invoked with peculiar 
force (and see Siemens 2. Sellers, 123 U. S., pp. 285, 286). 

As to the Continental Codes, the case of the Lottawanna,” 
21 Wall., is instructive upon that subject. 

The words of the United States Statutes (U. S. Rev. Stat. 
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$ 4,283) are, The liability of the owner of any vessel, for any 
embezzlement, loss or destruction, by any person of any prop- 
erty, goods or merchandise, shipped or put on board of such 
vessel, or for any loss, damage or injury by collision, or for any 
act, matter or thing, lost, damage or forfeiture, done, occa- 
sioned or incurred, without the privity or knowledge of such 
owner or owners, shall in no case exceed the amount or value 
of the interest of such owner in such vessel, and her freight 
then pending.“ 

The words of the United States "Statute of 1851, Ch. 43, § 3, 
from which the Revised Statutes are taken, are as follows: 
„That the liability of the owner or owners of any ship or vessel, 
for any embezzlement, loss or destruction, by the master, officers, 
mariners, passengers, or any other person or persons, of any 
property, goods or merchandise, shipped or put on board of 
such ship or vessel, or for any loss, damage or injury by colli- 
sion, or for any act, matter or thing, loss, damage or forfeiture, 
done, occasioned or incurred without the privity or knowledge 
of such owner or owners, shall in no case exceed the amount or 
value of the interest of such owner.or owners, respectively, in 
such ship or vessel, and her freight then pending. The differ- 
ences between these two expressions of the law are apparently 
mostly formal; but there is one change which may be substan- 
tial. 

The form in the Revised Statutes omits the plural of owner, 
and the word “ship,” and comprehends the persons offending, 
under the phrase. by any person. But one substantial change 
seems to have been made. Instead of the word “ loss, in the 
phrase, “act, matter or thing, loss, damage or forfeiture,” in the 
Act of 1851, we have in the Revised Statutes the word “lost” 
substituted. Omitting the mere punctuation mark after the 
word “thing,” we get as the present expression of the law, 
“thing lost; and if this was an intentional change, it shows 
the more clearly the intention to apply the Act to things, and 
not to persons. Indeed, the adjective “lost can have no sig- 
nification, except as connected with “ thing.” 

Again, these words, with the exception of the collision 
clause, which has been interpolated, and the word“ loss or 
lost,“ which has also been interpolated, are the identical words 
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of the original Act of 7 Geo. 2d, Ch. 15. The language there 
is, “any loss or damage by reason of any embezzlement”... . 
“of any gold, . “or other goods or merchandise which“ 

. “shall be shipped, taken in or put on board any ship or 
vessel, or for any act, matter or thing, damage or forfeiture, done, 
occastoned or incurred,” etc. 

And the Massachusetts Act of 1818, Ch. 122, has identically 
the same words, or for any act, matter or thing, damage or for- 
feiture, done, occasioned or incurred.” 

Certainly, in the light of these facts, there can be no doubt 
what force, and just what force, is to be given those words, so 
much relied on to strain the meaning of the Act to an exten- 
sion not comprehended or conceived by its makers. 

Although the word cOLLision makes its first appearance in 
the Act of 1851, yet the application to collision was in effect a 
part of the Act of 53 Geo. 3d, as that Act extends the exemp- 
tion from liability to the case of damages which “ may happen 
to any other ship or vessel, or to any goods, wares, merchan- 
dise or other things, being in or on board of any other ship or 
vessel; and so it is declared by the Court in Norwich Co. 2. 
Wright, 13 Wall. 118. 

As to the word “lost,” it is true that the rules of the 
Supreme Court, promulgated in 13 Wall. XII., contain the 
word “loss”; and Mr. Justice Blatchford, in quoting the same 
in er parte Phoenix Ins. Co., 118 U. S. p. 621, quotes the word 
“loss,” as he does also on p. 616, in quoting the Statute (see 
also Goodrich Trans. Co. 7. Gagnon, 36 Fed. Rep. 126, 127) ; 
but the word lost is in the original edition of the Revised 
Statutes, and was not changed by the amendatory Acts which 
are embodied in the Revision as it now stands,—the ultimate 
Revision of A.D. 1878. But the rule of construction in such 
cases has been declared in U. S. v. Bowen, 100 U. S. 513; it is 
this: “The Revised Statutes must be treated as the legislative 
declaration of the Statute law on the subjects which they em- 
brace, on the first day of December, 1873. When the meaning 
is plain, the Courts cannot look to the Statutes which have been 
revised to see if Congress erred in that revision, but may do so 
when necessary to construe doubtful language used in expressing 
the meaning of Congress. In that case the word “such” had 
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been interpolated in the Revision, which altered the meaning of 
the Statute as it stood prior to the revision ; but, as the language 
of the Revision was plain, the Court construed the law as it 
read in the Revision. So, also, in Cambria Iron Co. v. Ash- 
burn, 118 U. S. 57. And so here, the word “lost” as here 
used is entirely plain. There-is nothing doubtful in the lan- 
guage as it stands. And furthermore, and in addition, we say, 
that in the light of the history of these Statutes it is fairly 
inferrible that this was an intentional change. But, however 
that may be, the meaning of the Revision is plain. See 
further, 


The “ Montana, 22 Fed. Rep. 729. 
Thommassen v. Whitwill, 12 Fed. Rep. 903. 
The “ Marine City,” 6 Fed. Rep. 413. 
McDonald v. Hovey, 110 U. S. 628-630. 
Pentlarge . Kirby, 20 Fed. Rep. goo. 


Then again, the Act of March 9, 1878, Ch. 26 (20 Stats. at 
Large 27), which provides that the edition of the Revised 
Statutes of 1878, authorized by the Act of March 2, 1877, 
Ch. 82 (19 Stats. at Large 268), “Shall not preclude reference 
to, nor control, in case of any discrepancy, the effect of any 
original Act as passed by Congress, since the first day of De- 
cember, 1873, may imply that an additional value is to be 
attached to the text of the Revision of 1878, so far as all Acts 
preceding December, 1873, and which were repealed by the 
original edition of the Revised Statutes (that is, by Rev. Stats. 
$ 5,596), are concerned. 


These general words, or for any act, matter, or thing,“ etc., 
are, upon familiar principles, to be referred to the context ; 
namely, “any property, goods, or merchandise; for when, ir 
Statute, general words follow particular ones, the rule is to- on- 
strue them as applicable to subjects cjusdem generis. 


2 Parsons on Contracts (7th ed.), 501, N. (W.) 
„Alabama v. Montague, 117 U. S. 609-611. 
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Moore v. Am. Trans. Co., 24 How. 36. 


Revised Statutes, § 4,289 (the last section) of the Limited 
Liability Act, construed in this last case, providing that the Act 
“shall not apply to the owners of any canal boat, barge, or + 
lighter, or to any vessel of any description whatsoever used in 
rivers or inland navigation.”’ . 

It has been argued by counsel for the Boston and Savannah 
Steamship Company, that loss by fire is construed as coming 
under § 4,283, although provided for in an earlier section,— — | 
citing Providence and N. V. S. S. Co. #. Hill Manufacturing q 4 
Co., 109 U. S. 578. But fire is damage to goods or any prop- > 7 
erty; that is, something of the same kind,— cjusdem generts. 

Since the decision of this Court in ex parte Phoenix Ins. Co., 
118 U. S. 610 G. c. 26 Fed. Rep. 713), Mr. Justice Harlan, on 
the Circuit, has had the same cause before him in a new form. 
In ex parte Phoenix Ins. Co. this Court held that the owners of | 
a vessel cannot maintain in the admiralty a libel to limit their 
liability under the Limited Liability Act, when the damage 
which the vessel has inflicted was damage done upon land, as | 
by setting fire to buildings by sparks from the vessel's smoke- ) 
stack. Thereafter, the owner of the vessel brought a bill in 
equity, which was heard by Mr. Justice Harlan and Judge Dyer, 
which bill prayed for a limitation of liability, and that persons 
prosecuting suits for recovery for damage alleged to have been 
inflicted upon the land by said vessel, he enjoined from the 
further prosecution of their suits. An injunction having been 
granted by the State Court, in which the bill in equity was 
brought, and the suit in equity having been removed to the 
Circuit Court of the United States, and heard before Mr. ‘ | . 
Justice Harlan and Judge Dyer, the injunction was in the 
Circuit Court of the United States dissoived. This case is : 
~ Goodrich Trans. Co. 7. Gagnon, and is reported in 36 Fed. 

Rep. 123. In this case, Mr. Justice Harlan says (p. 127), that 
ithe general words, “act, matter, or thing, etc., must be re- 
is plate? by the special words previously used in the same and 
waa sed nS sections. 

the purposes of that case, the decision called for was 


— point, whether those general words extended the con- 
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struction of the special words, so as to make the provision of 
the Statute applicable to losses arising outside of the jurisdic- 
tion of the admiralty; and it was held that they did not so 
extend the construction, but must be limited in their meaning 
to the special words, which special words could not apply to 
matters outside of the jurisdiction of the admiralty. 

The suggestion made by Judge Benedict (p. 382), that the 
sixth section of the Act indicates an intention to cover injuries 
other than those to property, because of the clause, “demands 
on account of any negligence of the master or crew, wholly 
ignores the fact that this is but taken from the earliest English 
Act ; namely, that of 7 Geo. 2d, Ch. 15. Section 4 of that Act 
provides that nothing in that Act shall be construed to extend to 
“impeach, lessen, or discharge any remedy ” which any person 
may have “against all, every, or any, the master and mariners 
of such ship or vessel, for or in respect of any embezzlement ” 
of “any gold,” etc., “or merchandise, shipped or loaded on 
board such ship or vessel, or on account of any fraud, abuse, or 
malversation of an in such master and mariners respectively ; 
but that it shall and may be lawful to and for every person or 
persons so injured or damaged to pursue and take such remedy 
for the same, against the said master and mariners respectively, 
as he or they might have done before the making of this Act.” 
This provision is copied word for word in the fifth section of 
the Act of 26 Geo. 3d. 

The Massachusetts Act of 1818 provides, “that this Act 
shall not be construed to extend, to impeach, lessen, or dis- 
charge any remedy which any person or persons now hath, or 
may have, against all, every, or any, the master or mariners 
of such ship or vessel, for or in respect of any embezzlement: 
secreting or making way with any goods, wares, or merchandise, 
or other property, shipped or loaded on board such ship or 
vessel, or on account of any fraud, abuse, or malversation of 
and in such masters and mariners respectively ; but such rem- 
edy shall remain in the same manner and to the same extents 
as if this Act had not passed.“ These phrases are much sim- 
plified in the Massachusetts Revised Statutes, Ch. 32,§ 4. The 
Statute of 53 Geo. 3d, Ch. 159, provides in the fourth section 
thereof as follows: Provided also and be it further enacted 


that nothing herein contained shall lessen or take away any 
responsibility to which any master or mariner of any ship or 
vessel may now by law be liable, notwithstanding such master 
or mariner may be an owner or part owner of his ship or 
vessel. 

Thus it is seen that the Act of Congress of 1851, Ch. 43, 
$ 6, and the United States Revised Statutes, § 4,287, are 
strictly taken from the Massachusetts law, itself taken from 
the English law, and in so far as the provision goes touching 
the master, etc., being an owner, from the English Act of 53 
Geo. 3d. So much for the force of those words. 


Then, as to Judge Benedict’s ground of the Continental 
Codes. And first, we would ask, what are these codes? What 
is the evidence of them? What is their text, or rather, what 
are their various texts, and in what respects do they vary? 
What compensatory provisions do they, or may they, or may 
they not contain, or some of them at least, as qualifications or 
compensations for a provision which makes no discrimination 
between a bale of goods and a man? Do they all agree in that 
particular? And if they do, do some of them ameliorate the 
consequences of the strict letter of their law by some other 
provision by way of restitution, or some other form of qualifi- 
cation ? 

But Judge Benedict grounds his conclusions largely, and in 
view of his well-known fondness for a sweeping admiralty juris- 
diction we say chiefly, upon these Continental Codes. Now, 
upon this matter we turn to the corner stone of the modern ad- 
miralty law of America,—the great case of the Lottawanna, 
21 Wall.,—a case which was decided upon great deliberation, 
and which even agitated the minds of members both of bench 
and bar, who waited with intense expectation and curiosity to 
know what the Supreme Court would do in its decision. Every 
phrase and line of doctrine therein laid down is, and for many 
years will remain, the charter of the admiralty law of this coun- 
try. No expression contained in that great case can be regarded 


as mere dictum. Says the Court in that case, and the decision 
is but a forcible illustration of the statement, says the Court, 
speaking through Mr. Justice Bradley (p. 576): The question 
as to the true limits of maritime law and admiralty jurisdiction 
is undoubtedly, as Chief Justice Taney intimates, exclusively a 
judicial ques*ion, and no State law or Act of Congress can 
make it broader, or (it may be added) narrower, than the judi- 
cial power may determine those limits to be. But what the 
law is within those limits, assuming the general maritime law 
to be the basis of the system, depends on what has been re- 
ceived as the law in the maritime usages of this country, and 
on such legislation as may have been competent to affect it. 

To ascertain, therefore, what the maritime law of this country 
is, it ts not enough to read the French, German, Italian, and | 
other foreign works on the subject, or the codes which they have 
framed ; but we must have regard to our own /egal history, 
Constitution, legislation, usages, and adjudications as well. 
The decisions of this Court illustrative of these sources, and 
giving construction to the laws and Constitution, are especially 
to be considered ; and when these fail us, we must resort to the 
principles by which they have been governed. But we must 
always remember that the Court cannot make the law, it can only 
declare it. If, within its proper scope, any change is desired in 
its rules, other than those of procedure, t must be made by the 
legislative department. cannot be supposed that the framers 
of the Constitution contemplated that the law should forever 
remain unalterable. Congress undoubtedly has authority under 
the commercial power, if no other, to introduce such changes 
as are tikely to be needed. The scope of the maritime law and 
that of commercial regulation are not coterminous, it is true, 
but the latter embraces much the largest portion of ground 
covered by the former. Under it Congress has regulated the 
registry, enrollment, license, and nationality of ships and ves- 
sels; the method of recording bills of sale and mortgages 
thereon; the rights and duties of seamen; the limitations of 
the responsibility of ship owners for the negligence aud miscon- 
duct of their captains and crews ; and many other things of a 
character truly maritime. 

The decision of Judge Benedict was made in February, 1873; 
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that of the Lottawanna followed at the October term of the 
Supreme Court for the year 1874. It is unnecessary to say to 
the Court that among those eminent admiralty jurists of the 
bench of America, who have always taken advanced ground in 
the extension of the admiralty jurisprudence within this coun- 
try, and have equalled or perhaps surpassed Judge Story in the 
desire to make it as broad as judicial authority can establish it, 
among whom certainly Judge Benedict is to be counted, there 
was probably no one more disappointed by the conclusion and 
grounds of the Court in the case of the“ Lottawanna”’ than 
was Judge Benedict. But the clear lines drawn by the Court 
in that case, for the limits and for the proportions of our admi- 
ralty law, exclude and leave outside of them the maritime law 
of the continent, except in so far as that has been expressly 
adopted or incorporated into the usages of the country. 
The widespread interest taken in the “ Lottawanna” is testi- 
fied to by the legal literature of the country shortly preceding 
and following that decision. 
In the “Epsilon,” Judge Benedict undertook to import the 
modern foreign codes into our system, in respects wherein they 
had by comparatively recent legislation extended the limitation 
of liability to loss of life. This undertaking the case of the 
“ Lottawanna” has effectually set at rest. But Judge Bene- 
dict’s fondness for these new legislations appears again in 
Thommassen 7. Whitwill, 9 Ben. 409. In that case he does 
not, as before, rely upon new legislation regarding a matter not 
of adoption of old maritime law of the world (that founded in 
the Middle Ages), but upon the fact that in the matter of the 
release of the owner by abandonment of his vessel, the modern 
legislation of the continent has itself adopted the old and gen- 1 
eral maritime law of the world. | 
This is quite a different thing. However, Judge Blatchford, - By 
in the same case, on appeal (Thommassen :, Whitwill, 12 Fed. : 
Rep. 891), places the decision on no such ground; but upon 
the ground further declared in the “Scotland” (105 U. S. 24), 
which had appeared pending the appeal, and which Judge 
Blatchford cites, that the rule to be applied is so applied, not 
as a rule of the maritime law as such, but as a rule of the 
Statutes of the United States. 


And in the cases of the “City of Norwich,” the “ Scotland,” 

/ the “Great Western, 118 U. S. 468, 507, 520 (the latter being 

the said case of Thommassen 2. Whitwill), where this Act, 
limiting the liability of ship owners, came before this Court 
vs; upon the question, among others, of the liability to answer for 
the insurance money, Mr. Justice Bradley, delivering the opin- 
. ion of the Court, said (pp. 495, 496), that if the rule of the 
maritime law were different, the Statute must prevail; but, 
further, that it seemed that the weight of maritime authority 
was in accord with the construction given by the Court to the 

Statutes. | 
YY And Mr. Justice Matthews, delivering the dissenting opinion, 
concurred in by Justices Miller, Harlan, and Gray (p. 533), said, 
that “ whatever bearing the foreign law may be thought to have 
upon the meaning of the Statute, it is clear that the latter must 
be interpreted in the light of the antecedent domestic law, 

which it modified and displaced.“ 

In Thommassen 7. Whitwill (the “Great Western), Judge 
wi Benedict held that in a collision between an English steamer 

and a Norwegian vessel, in which the former was solely at fault, 

| our Limited Liability Act did not apply; but that the general 

maritime law of the world applied; and that this had been ex- 

pressly adopted in certain modern Continental Codes; and 

that under that general maritime law there must be an abandon- 

| ment of the vessel; but that as the steamer had been sold since 

the collision, the power to abandon had been lost ; and he there- 
fore decreed against her for uli damages. . 

Judge Blatchford in the Circuit Court reversed this decision, 
on appeal, and held that our Limited Liability Act applied, and 
limited the recovery to the value of the wreck. And the decree 
of the Circuit Court was affirmed in 118 U. S. 526. 

The“ Lottawanna,” 21 Wall. 558, was an affirmance of the 
celebrated case of the General Smith, 4 Wheaton, 438. The 
effort was made to overturn the decision in the “General Smith, 
but it was unavailing. Now, in the“ St. Lawrence,” 1 Black, 
529, Chief Justice Taney, speaking of the case of the “General 
Smith,” says: “It is obvious, from this decision, that the Court 
considered the process im rem or priority given for repairs or 
supplies to a domestic vessel by the Courts of Admiralty, in 
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those countries where the principles of the civil law have been 
adopted, as forming no part of the general Maritime Code, but 
as local laws, and therefore furnishing no precedent for similar 
cases where the local law is otherwise ; consequently they form no 
part of the admiralty and maritime jurisdiction conferred on the — 
government of the United States. 0 5 

But, even if the codes or other forms of the legislation of the , 
continental nations of modern Europe could be judicially : 
adopted by our Courts, as being a part of the actual legislation 
of our Congress upon general topics of the law maritime, it 
would be very dangerous to go to that extreme in matters con- | ) 
cerning human life. The value of human life has always been 
much greater among the English and in this country than upon 
the Continent of Europe. It is a part of the genius of our 
institutions and of the sentiment of the American people to 
attach to human life a very high value, and it is very improbable 
that the Supreme Court, especially upon a subject removed 
from the power of the Legislatures and the Courts of the 
States, will ever import French, Italian, or other systems, to 
diminish that sacredness in which human life has ever been 
held among us. 

Now what the Supreme Court, whenever it has applied the 
maritime law, has adopted, has invariably been what in the 
“ Lottawanna ” (p. 574), the Court denominates “ that ver erable 
law of the sea,” and is not at all the checkered system or want 
of system as existing in detail in the different countries of, 
Europe. This general maritime law, then, is not the differing . a 
codes law of the Europe of to-day, but is “the general system 
of maritime law, which was familiar to the lawyers and states- 
men of the country when the Constitution was adopted; and : 
it is that, says the Court in the“ Lottawanna” (p. 574), which 
“was most certainly intended and referred to when it was de- f 
clared in that instrument (the Constitution) that the judicial 
power of the United States shall extend ‘to all cases of admir- 
alty and maritime jurisdiction.’ "" For, says the Court in this 
case, speaking of the want of uniformity in the varying codes of 
modern Europe, “it will be four J, therefore, that the Maritime 
Codes of France, England, Sweden and other countries are not 
one and the same in every particular. Each State adopts 
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the maritime law, not as a code having any independent or in- 
herent force proprio vigore, but as its own law, with such modi- 
fications and qualifications as it sees fit. Thus adopted and thus 
qualified in each case, it becomes the maritime law of the par- 
ticular nation that adopts it (p. 573). 

Now this divergence between the modern codes of the differ- 
ent countries would seem to appear markedly in the matter of 
the limited liability of ship owners. 

Ehrenberg (see Am. Law Review, Vol. 17, p. §), in speaking 
of the diversity observable in the laws, not only of different 
countries, but in the system of a single nation, says it is only 
by separately detailing each case for the application of limited 
liability, and the special rule adopted, that it will be possible 
to afford the reader a survey over the chaotic condition of the 
law now prevalent. And the writer in this Review says (pp. 
19 and 20), The example of England in recognizing the para- 
mount importance of securing indemnity for injury to life and 
person is already making itself felt in other countries; and he 
refers to Regnault as follows: 

Regnault in the Revue Critique de Legislation for 1876 (p. 
§50) uses the following vigorous language in advocacy of per- 
sonal liability for loss of life (which for Convenience we trans- 
late): By abandoning his ship or the remnants, the owner is 
discharged. How now! What becomes then of the rights of 
the next of kin of the shipwrecked. Is it not indeed strange 
to say to the owner of a ship, ‘ You ought to pay; both law and 
morality oblige you to; and to add, you can, if you wish, pay 
nothing at all. Abandon your ship that is lost, that is no mat- 
ter. The next of kin of the unfortunate victims may settle it 
as they can. You, the owner, you will lose nothing, and those 
having a right to indemnity have only the jetsam without value, 
or the ship sunk at the bottom of the sea. Is such an answer 
serious? Is it moral? Is it honorable to say, ‘I owe you 
that I acknowledge. Very well! I discharge myself in giving 
you nothing? 


Turning now to the avowed purpose for which the Act was 
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passed by Congress, we look into the debates had upon that 
subject. The Court may refer to the journals and records of 
Congress, and to the history of the times, to determine the 
construction to be put upon a Federal Statute (Blake 2. Nat. 
City Bank of New York, 23 Wall. 307. Simpson 2. Story, 145 
Mass. 498, and cases cited). The discussions upon this Limited 
Liability Act in the National Senate and House are contained 
in the twenty-third volume of the Congressional Globe, and for 
the Senate are on pp. 317, 331, 332, 479, 713 to 720. See also 
pp. 738 and 816. For the House, see pp. 24, 776, 777, 779. 
The bill originated in the Senate, and came from the Committee 
on Commerce, of which Mr. Hamlin, of Maine, was chairman. 
The discussion shows completly how entirely the purpose was 
to protect the carrying trade of America. No hint, no suspi- 
cion, no vague imagination even shown in the debate, of any- 
thing other than that. The record shows that all which lay in 
the minds of those who discussed the subject was the business 
of the carriage of goods. 

And will the Courts now legislate ? 

The purpose was to place our commerce, so say the senators 
promoting the measure, on a footing with that of its great 
rival, England; and it is said throughout the debate that the 
bill is taken from the Statutes of England, and for that pur- 
pose. 

Mr. Hamlin, who introduced the measure, said (p. 332), “I 
desire to call the attention of the Senate to a singular [ ? | 
point. This bill is predicated on what is now the English law, 
and it is deemed advisable by the Committee on Commerce 
that the American marine should stand at home and abroad as 
well as the English marine. Senators who may be disposed to 
look into the provisions of the English law will find ir the 
ninth, sixteenth and thirtieth volumes of the English Statutes 
the very principle contained in this bill.” 

As to the matter of public policy, apart from the peril of ex- 
onerating fully insured owners from liability to their passengers, 
which would be contrary to public policy, there is no valid 
reason for applying the law when regarded as a matter of com- 
petition. England, which continues to have almost a monop- 
oly of the steam navigation business of the world, and steam 
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navigation absorbs the passenger traffic, fixes the value of the 
vessel at the period of her sound condition, and merely sets a 
pecuniary limit, namely 48 and £15. 

As the already settled American rule takes the value after 
the disaster instead of before the disaster, the position in which 
a passenger on an American vessel is placed is incomparably 
worse than that of a passenger on an English vessel, provided 
that our Limited Liability Act shall be construed to apply to 


the case of passengers. And with our being out of rivalry with 


England in this line of* business, and indeed never having been 
in rivalry with her or with any other nation in this line of busi- 
ness, the extremest view is not broad enough to comprehend 
the application of the law to passengers, within the principle of 
public policy. 

It is true that the Supreme Court has, in Norwich Co. 8. 
Wright, 13 Wall., determined the time at which the value shall 
be taken as occurring differently from that which the English 
judges had adjudicated it, in construing a corresponding Statute 
in the English Statute books. Here, then, was a Statute law 
written upon the Statute book of England and also upon that 
of America. The judges of England, having to fix the matter 
of time, upon which the Statute is silent, fixed one time, while 
the Supreme Court of this country, the Statute being also silent 
(and there was no reference to that subject in the debate), fixed 
another. But nothing short of legislation could for either 
country, and especially for this country, where the history of 
the Acts is so perfectly preserved, extend the scope of the law 
beyond the carrying trade. Upon that subject there is no 
silence. The history of the Act, and the history of the very 
words themselves of the Act, throw an amount of light rarely to 
be found in seeking out the meaning of legislation, and all that 
is to be desired. 

The statements that the bill passed by Congress was taken 
from the Statutes of England, and that it was copied chiefly 
from the Statute book of Massachusetts, are, as before shown, 
the same thing, as the Massachusetts law is but a copy of the 
English law, the form into which the latter law was simplified 
in the Revised Statutes of Massachusetts being the form which 
Congress chiefly adopted. 
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Now, we submit, it is clear that the words of this Act should 
not be given a construction which the framers never had in con- 
templation. If, as bare symbols, they are broad enough to cover 
losses suffered by the person, a life should not be breathed into 
them by the Court which they who put them together, or 
adopted them, never meant that they should be animated with. 
A testator or a Legislature may be presumed to have intended 
certain things from the language used, but no testator and no 
Legislature can be presumed to have intended what human 
foresight or ingenuity could not have anticipated. That steam 
was to be found a means of establishing travelling by sea on a 
large scale could not have been within the thought of those 
who enacted these Acts; and when the Legislature of Massa- 
chusetts copied the English Act word for word, and when Con- 
gress copied the Massachusetts Act word for word, with the 
Act of 1818 referred to in the margin of the Statute book, and 
when the framers of the Act of Congress looked into that Act 
of 1818 and the English Acts, with the scope and purpose of 
them all clearly defined in terms and reiterated in them, it is 
not to be supposed that they used those words and phrases 
(taken verbatim ct literatim) with any other meaning than they 
always had had. We must have regard to our own legal his- 
tory,” says the Court in the “Lottawanna.” Any changes, 
other than those of procedure, “must be made by the legisla- 
tive department,” says the Court; and these fundamental views 
have now a peculiar force, if under the recent decision in Prov. 
and N. V. Steamship Co. v. Hill Man. Co., 109 U. S. 578, the 
power to determine all such questions as these, being maritime, 
is lodged wholly in the tribunals of the Federal government 
(see ex parte Phoenix Ins. Co., 118 U., S. p. 625. Goodrich Trans. 
Co. 2. Gagnon, 36 Fed. Rep. 123). No State Legislature can 
legislate, and if that case holds to the extent named, no State 
Court can adjudicate questions of this character. That the 
Federal Courts should be fastidiously careful that they do not 
legislate would seem to be very manifest. If Congress chooses 
to extend the force of the Limited Liability Act beyond the 
scope associated with its origin and its enactment, the people 
of the States of this country in their Courts and Legislatures 
may be helpless to prevent it. But, it would seem to be im- 
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probable that the Courts of the Federal government will do 
that which Congress would not undertake to do without much 
debate, or would not undertake to do all, or that those Courts 
will, upon such a question as this, lean in the direction of the 
work of legislation. 

It has been argued by counsel for the Boston and Savannah 
Steamship Company, that if the Limited Liability Act be in- 
complete, the Courts must develop it. But the language of the 
Court in Providence and N. V. S. S. Co. 2. Hill Manufacturing 
Co., 109 U. S. 590, declares that the province of the Court is 
to give force to the Act by making provisions as to “the form 
and modes of proceeding” ; and nowhere is there any intima- 
tion that the Court proposes to extend its power in the direc- 
tion of developing the Act beyond its natural and obvious 
sphere, within the well settled rules of judicial construction. 

But it is to be observed that this company was not merely a 
common carrier by water. In this case the company had con- 
tracted to carry also by land (Record, libel of Butler ef al., 
p. 3. Record, answer, petition, and exceptions of Butler / al., 
p. 11). This contract for carriage was made at Boston (#d.), and 
the contract was to carry from Boston to Florida, and as far as 
Savannah as a passenger in this steamship, and the rest of the 
way by land (iô.). f 

Proceeding further as to what the Supreme Court has said 
upon the subject, that Court, in the case of Norwich Co. 2. 
Wright, 13 Wall, give an account of the maritime law upon 
the subject of the limitation of the liability of ship owners; 
that is, of the gencra/ maritime law, as is said by Judge Strong 
in in re Norwich and N. V. Transportation Co., 17 Blatch, 221. 
This enunciation of the general maritime law is by a reference 
to Judge Ware's opinion in the “ Rebecca,” and by citations 
from Grotius, the ancient French Ordonnance de la Marine of 
1681, Valin and Pardessus. Then follows the historical account 
of the three English Statutes which were in force when the Act 
of 1851 was passed, and of the Statutes of Maine and Massa- 
chusetts (which historical account we have given with great 
fullness upon this brief). The Court then alludes to a change 
made in 1841 in the French law, enabling the ship owner, by 
abandonment, to obtain a complete discharge, thereby bringing 
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the law of France on the subject into accord with the general 
maritime law, and then proceeds to say: “In the light of all 
this previous legislation the Act of Congress was passed in 
1851. As we have seen by the maritime law, the liability of 
the ship owner was limited to his interest in the ship and 
freight for all torts of the master and seamen, whether by col- 
lisions or anything else, and sometimes even for the master’s 
contracts ; and his liability was so strictly limited that he was 
discharged by giving up that interest, or by the vessel being 
lost on the voyage, and the maritime Courts found no difficulty 
in carrying this law into execution.” 

The question before the Court was at what time the value of 
the interest is to be taken. Upon that subject the Statute of 
1851, which the Court was construing, was silent. The Court 
says (p. 120): Here the owner's liability is limited to the 
amount or value of his interest in the vessel and freight, but 
the section does not define at what time that interest is to be 
taken.” There is nothing in the case in the nature of legisla- 
tion. The Court had to find some time, and the Statute was 
silent as to the time. Thus, the Court finds, that as the pur- 
pose of the Act was to enable the ship owner to be free from 


liability by giving up that interest, or by the vessel being lost 


on the voyage,” which purpose is that of the general maritime 
law of the world, the time must be that after the injury or 
destruction. The Court says finally: “In view of the fact 
that the limited liability of ship owners was, by the general 
maritime law, extended to all acts of the master, except con- 
tracts for the benefit of the ship, and in most places even to 
these, and of the fact that the English Statutes expressly ex- 
tended it to cases of collision as well as to injuries to cargoes, 
we see no reason why the fair, natural construction should not 
be given to the Act of 1851, which makes an equally broad 
application of the rule, and there is nothing in the reason of 
the thing that should lead us to evade such a construction. 
The great object of the law was to encourage shipbuilding, and 
to induce capitalists to invest money in this branch of indus- 
try.” See also, 

Moore v. Am. Trans. Co., 24 How. 39. 

See also, | 
Simpson 7. Story, 145 Mass. 498, 499. 
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As that was the object of the law, which is so very manifest, 
how can it be said that Congress had in mind an entirely differ- 
ent class of enterprise; namely, that of transporting human 
beings,—a kind of business which has never attracted the 
notice of Congress for its protection? Indeed, so far from it, 
that Congress has, in legislating regarding passenger carriage 
by water, passed stringent Acts the better to preserve the secu- 
rity of passengers on steam vessels, see 


U. S. Rev. Stat., $$ 4,424-4,426, cf g., 4,463-4,500 ; 

Stat. 1882, Ch. 441. 
See additionally, 

U. S. Stat. 1882, Ch. 374, repealing FS 4,252-4,277 of 
Rev. Stat., and providing substitution. 

Hartranft 7. Du Pont., 118 U. S. 226. 

The Strathairly,” 124 U. S. 558. 

“The Hazel Kirke,” “The Rosa,“ 25 Fed. Rep. 601, 610. 

“The Idaho,” 29 Fed. Rep. 187. 

The Pope Catlin,” 31 Fed. Rep. 408, 410, 411. 

Oyster Police Steamers, 31 Fed. Rep. 763; 35 Fed. 

| Rep. 926. 


And it is not to be presumed that they meant this careful 
legislation to become a shadow, just in proportion as its pro- 
visions might be the most neglected, resulting in great destruc- 
tion to life and property. 

Mr. Justice Matthews, in Bowman v. Chicago, etc., R’y Co., 
125 U. S., p. 484 (a case relating to the transportation of 
liquors by rail), says, merely incidentally, that in Ch. 6, Title 
48, of the Revised Stat»ites, & 4,252-4,289, Congress had “legis- 
lated on the subject of the transportation of passengers and 
merchandise, having reference, however, mainly to transpor- 
tation in vessels by water; but that §§ 4,278 and 4,279 relate 
also to the transportation of nitro-glycerine and other similar 
explosive substances by land or water; thereby including within 
the enumeration the limited liability sections. But the case 
called for no such enumeration,—the remark is merely inci- 
dental,— and the sections above mentioned of 4,252-4,277, we 
have already referred to on this brief as intended for the better 
protection of passengers. 
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The purpose of the Act of 1851 being as above shown, and 
the method of carrying it out being also as above shown to be 
in accordance with the general maritime law, let us examine 
how that purpose is provided for by the Statute. 

The Revised Statutes of the United States provide (§ 4,284) 
as follows: Whenever any such embezzlement, loss, or de- 
struction is suffered by several freighters or owners of goods, 
wares, merchandise, or any froperty whatever, on the same 
voyage, and the whole value of the vessel and her freight for 
the voyage is not sufficient to make compensation to each of 
them, they shall receive compensation from the owner of the 
vessel in proportion to their respective losses; and for that 
purpose the freighters and [owner] [owners] of the property, 
and the owner of the vessel, or any of them, may take the ap- 
propriate proceedings in any Court, for the purpose of appor- 
tioning the sum for which the owner of the vessel may be 
liable among the parties entitled thereto.” 

Section 4,285: “It shall be deemed a sufficient compliance, on 
the part of such owner, with the requirements of this title relat- 
ing to his liability for any embezzlement, loss, or destruction of 
any property, goods, or merchandise, if he shall transfer his inter- 
est in such vessel and freight, for the benefit of such claimants, 
to a trustee, to be appointed by any Court of competent jurisdic- 
tion, to act as such trustee for the person who may prove to be 
legally entitled thereto; from and after which transfer all claims 
and proceedings against the owner shall cease.” 

So it is only in case of damage to en that any parties 
may take “appropriate proceedings in any Court“ for the pur- 
pose of apportioning the sum for which the owner may be 
liable; and it is only in the case of destruction, etc., of “ prop- 
erty, goods, or merchandise,” that the owner of the vessel shall 
be allowed to make the transfer through a Court of, Admiralty. 

Is not this fairly conclusive upon the question? Thus it is 
certain that the libel of this company cannot be sustained as 
against these passengers; and it would seem to be very clear 
that if Congress had intended that the ship owner should plead 
the Act in bar of proceedings instituted against him by a pas- 
senger, the Act would have provided a means to enable him to 
take “appropriate proceedings for an apportionment, and for 


the surrender of his vessel as well, like as in the case of injury 
to goods or damage to property by collision. And see the lan. 
guage of Mr. Justice Harlan in Goodrich Trans. Co. t. Gagnon, 
36 Fed. Rep., p. 127 (supra). 

It would be a strange anomaly if the Act, upon a careful 
examination of the subject, should be so construed as to enable 
the vessel owner to abandon his vessel to persons who had lost 
property, but withhold from htm the right to abandon to parties 
claiming for injuries to persons, and yet for the Court to apply 
the Act alike to both, and the only rational conclusion can be 
that the Act does not apply to injuries to persons, including 
therein, of course, loss of life. Norwich Co. t. Wright teaches 
the essential attribute of the Act of Congress to be that 
element which the Court declares to be an embodiment of the 
general maritime law, the element, that is, of abandonment of 
the vessel. It was that provision which was taken from no 
Statute, but from the general maritime law (Norwich Co. 7. 
Wright, p. 127). It is that which particularly distinguishes the 
Act; and it is in the light of it, and of the ancient maritime 
law from which it is said to be borrowed, that all of the provi- 
sions of the Act are to be construed. But this essential feature 
of the Act is expressly limited to-cases of damage to, or de- 
struction of, property. If, then, the Court should hold that 
the Act is to be extended to the case of persons, what conse- 
quences and what anomaly would further ensue? If the essence 
of taking the value as after the accident is on account of the 
power of abandonment, instead of as before the accident, which 
latter the English Courts have held, and have held for the rea- 
son, as Norwich Co. 2. Wright shows (see also The Scotland,” 
p. 28), that the English Act does not contain the provision for 
abandonment, then what is the consequence? Is it not that 
the value of the wreck, in the case of claims for damage to 
person., requires to be appraised as of the time next preceding 
the disaster? while in the case of damage to property, that its 
value must be taken as after the disaster? That is the neces- 
sary conclusion. But, as the Act may be supposed to be sym- 
metrical, and as it contains no provisions in conflict, does it not 
follow that its application is to the matters for which it pro- 
vides; that is, that it is co-extensive with claims involving 
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damages to property, and only that. And see 
Walker 2. Boston Ins. Co., 14 Gray, 288. 


The principles of Norwich Co. 7. Wright would seem to 
practically dispose of this question when regarded from another 
point of view. The Supreme Court, in Norwich Co. 2. Wright, 4 
refers to the general maritime law of the Middle Ages in giving ° 
a construction to the Act. The Act is in derogation of our 
law no further than its terms and its history reasonably war- 
rant. Indeed, the familiar rule requires, in the case of a Stat- 
ute, that the least departure from the earlier law shall be made 
which those terms necessitate. 

If, however, light is shed upon the construction of the Act 
by other law, then it is the maritime law of the Middle Ages 
which aids that construction. How then can the Act be ap- | 
plied to the modern business of transportation of passengers, 
which has only become a distinct branch of business within 
a few years, and dates later than the application of steam to : 
navigation ? 

Again, in “The Scotland,” 105 U.S. 24, it is the general 
maritime law which it is stated is adopted in this country, not 
the special legislation of various continental nations, as em- 
bodied in their codes; and to show how entirely the Supreme 
Court has refrained from legislation, the Court says (p. 28), 
“ But whilst this is the rule of the general maritime law of 
Europe, it was not received as law in England nor in this coun- 
try until made so by Statute” ; and then proceeds to say that 
the English Statutes have not yet adopted that law fully,— 
namely, in respect to enabling the owner to abandon the wreck, 
and to have the limit of his responsibility determined as of the 
time following the disaster. 

And then the Court proceeds as follows: “ But, whilst the 
rule adopted by Congress is the same as the rule of the general 
maritime law, its efficacy as a rule depends upon the Statute, 
and not ufon any inherent force of the maritime law. As ex- 
plained in ‘The Lottawanna (21 Wall. 558), the maritime law is 
only so far operative as law in any country as it is adopted by 
the laws and usages of that country, and this particular rule of 
the maritime law had never been adopted in this country until : 
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it was enacted by Statute. TZherefore, whilst it is now a part of 
our maritime law, it ts nevertheless Statute law, and must be 
interpreted and administered as such.” 

This case arose directly under the Limited Liability Aci. 

And, further, that the limits of the admiralty jurisdiction are 
only to be ascertained by reference to what cases were cogniz- 
able in the maritime Courts when the Constitution was formed, 
see 2 

“ The Jefferson (People's Ferry Co. 2. Beers), 20 How. 
401. 


And further to the point that no State can enlarge the juris- 
diction of the admiralty, and that no Act of Congress or rule 
of Court can make it broader than the judicial power may de- 
termine to be its true limits, see 


„The St. Lawrence,” 1 Black, 522. 


In this case (1 Black, p. 527), Chief Justice Taney says: 
“ This boundary (that of the admiralty jurisdiction) is to be as- 
certained by a reasonable and just construction of the words 
used in the Constitution, taken in connection with the whole 
instrument, and the purposes for which admiralty and maritime 
jurisdiction was granted to the Federal government.” So also 


Ins. Co. v. Dunham, 11 Wall. 24, citing this. 


Whenever the Supreme Court has applied the general mari- 
time law to cases arising before them, will be observed that it 
they have limited themselves to that. 

The growth of admiralty jurisprudence within this country 
has been in the direction of a freedom from the confined limits 
within which, owing to the well-known jealousy of the Courts 
of common law in England, the law of the admiralty was in 
that country restricted. But, while our admiralty law has ex- 
panded and developed, and this by the application of the gen- 
eral maritime law, our Supreme Court has carefully kept it 
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within the boundaries of the law and usages of this country, 
and has not imported the modern codes into our system. 

It was at a very early day that the Supreme Court applied 
the rule of the general maritime law which gives a lien to a 
material man upon a foreign ship, and thus conformed to the 
law which had at an earlier day been recognized in England, 
but which, although since, in the year 1840 (3 and 4 Vict., Ch. 
65, § 6), restored, had not been there conformed to since the 
reign of Charles II. See 


„The General Smith,” 4 Wheat. 438. 
“The St. Jago de Cuba, g Wheat. 409. 
See 
Dissenting opinion of Daniel, J., in Ramsay 2. Allegre, 
12 Wheat. 614. 


And it was at a yet earlier day that in respect to the Revenue 
and Navigation Acts, etc., the Supreme Court recognized the 
jurisdiction of the admiralty. 


U. S. . The La Vengeance,“ 3 Dall. 297. 

U. S. . The Sally.“ 2 Cranch. 406. 

U. S. „. The Betsey” and “ Charlotte,“ 4 Cranch. 443. 
“The Samuel,“ 1 Wheat. 9. 

„The Octavia.“ 1 Wheat. 20. 


As did they also in 


„The Hope (Hobart 7. Drogan), 10 Pet. 108, 
in the case of pilotage ; and in 
New Jersey Steam Nav. Co. 7. Merchants’ Bank, 6 
How. 344, 
in respect to contracts of affreightment. See also 
Rich 7. Lambert, 12 How. 347. 


Then came the celebrated case of “ The Genesee Chief,“ 12 
How. 443. By that decision the admiralty jurisdiction was de- 
clared to extend to the navigable lakes and rivers of the United 
States, thus making that jurisdiction depend upon the navigable 
character of the water, and not upon the ebb and flow of the 
tide. 

Then in 18 How. 267, Ward . Peck, they upheld the admi- 
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ralty jurisdiction over petitory actions for vessels, and declined 
to follow the English law, as it had stood for ages till 3 and 4 
Vict., Ch. 65, § 4. 

Shortly thereafter, in Dupont 7. Vance, 19 How. 162, the ad- 
miralty jurisdiction as to the obligation of the ship to the cargo 
in general average was established. 

In none of these classes of cases are the modern codes of 
continental Europe relied upon; although the Court adopts: the 
general maritime law, and rejects the narrow limitations of the 
English Courts upon the questions. 

Then again, in the matter of pilotage, the Court refuses to 
follow the English rule, and adopts the principle that the vessel 
is liable, although compelled to take a pilot, for damages by 
collision with another vessel, even in case the fault were wholly 
with the pilot. The ground is that the responsibility of the 
vessel is not derived from the law of master and servant, or 
from the common law, but from the maritime law; and that the 
maritime law is the general maritime law which had its origin 
in the Middle Ages (p. 68). 


„The China, 7 Wall. 53. 

See also — 

„The Merrimack, 14 Wall. 109; Sherlock :. Alling, 93 
U. S. 105-108. 


Then “The Grapeshot,” 9 Wall. 129, in respect further to 
maritime liens of material men, and which is said to explain the 
former decisions of the Supreme Court in Pratt 7. Reed, and 
Thomas 7. Osborn, but which we understand has generally been 
regarded as overruling those cases, adopted a more reasonable 
rule than it had been supposed that those cases provided; but 
the decision of the Court is based wholly upon the general 
maritime law (and see p. 138), and borrows nothing from the 
legislation of the continental nations of modern Europe. 

Coming next to the broad application of the maritime law, so 
as to include within the admiralty jurisdiction suits upon pol- 
icies of marine insurance, the Supreme Court, in Ins. Co. 2. 
Dunham, 11 Wall. 1, redeclare that the admiralty jurisdiction 
of this country is not limited by the Statutes or judicial exposi- 
tions of England, and they throw open the Courts of Admiralty 
to proceedings to enforce that species of contract; but there is 
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no reference whatever to these modern codes, and yet that de- 
cision involves, perhaps, the largest degree of expansion which 
any one case upon the subject of admiralty jurisdiction before 
that Court affords. 

Nor does the statement that the Supreme Court has not gone 
beyond the general maritime law find any exception in respect 
to the nautical rules governing lights. The question in the 
case of The Scotia,” 14 Wall. 170, was (p. 187), What was the 
law of the place where the collision occurred, and at the time 
when it occurred? The place was the high seas. The ques- 
tion arose in a case of collision in which an American sailing 
vessel and a British steamer collided near mid-ocean. The 
American failed to show the lights provided for by Act of 
Congress, and did show a white light, which misled the Eng- 
lish steamer, and caused her to take the other vessel for a 
steam vessel. It appeared that the same regulations as those 
provided for in the Act of Congress requiring a vessel to carry 
the red and green lights had “before the close of the year 
1864 been adopted by “nearly all the commercial nations of 
the world,” and that “they were recognized as having adopted 
them.” Indeed that they had been adopted by “almost every 
commercial nation in existence“; that is, by over thirty com- 
mercial nations. 

The Court held that thus the nautical rule as to lights had 
become, as it were, the common law of the sea. The Court 
treats the matter, not as one of municipal regulation when ap- 
plied to a collision between vessels of different nationalities 
and upon the high seas, out of the jurisdiction of the municipal 
law of any country, but as a matter of ¢xvfernational law; and 
they say (p. 188), “It is evident that unless general assent is 
efficacious to give sanction to international law, there never can 
be that growth and development of maritime rules which the 
constant changes in the instruments and necessities of naviga- 
tion require. And, further, they say, This is not giving to 
the Statutes of any nation extra-territorial effect. It is not 
treating them as general maritime laws, but it is recognition of 
the historical fact that by common consent of mankind these 
rules have been acquiesced in as of general obligation.” The 
principle thus adopted provides a rule of conduct for men of 
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all nationalities when traversing the domain common to them 
all, and is for the security of all. 

But this attempt to shake off the old fetters has not in every 
case prevailed. So recently as at the October term, 1874, that 
Court refused, in Edwards 2. Elliott, 21 Wall. 533. to recognize 
the existence of a maritime lien as arising from a contract to 
furnish materials for the building of a ship. Still, the enuncia- 
tion of doctrine by the Supreme Court has been manifestly in 
the direction of liberating the jurisdiction of the admiralty in 
this country from the narrow bounds of the former jurisdiction 
thereof in England. 

In “The Alabama and “Game Cock, 92 U. S. 695, the 
Court refuses to follow the English law of the admiralty as de- 
clared in “The Milan,“ and establishes the rule for adjusting 
damages done to an innocent party between the parties in fault, 
as in the case of collision where there is mutual fault and a 
third party is injured thereby. See also “ The Atlas,” 93 U. S. 
302; ib. 337; 97 U. S. 309; 1b. 323; and later in The North 
Star, 106 U. S. 17, the mode adopted of computing the dam- 
ages in case of collision and mutual. fault is the mode of the 
general maritime law (pp. 20 ef seg.), and the English rule is 
not followed. 

These will, we believe, be found to include the chief particu- 
lars in which the admiralty jurisprudence of the United States 
has been expanded and developed beyond what may have been 
from time to time regarded as its limits. We have undertaken 
to cite the decisions in which the departure, if it may be so 
called, has in each respect been taken, and under no one of the 
various heads have the modern codes been imported into our 
system of law. The Court has aimed to apply the general 
maritime law of the world, whenever it could do so without in- 
fringing upon the law and usages of this country; but beyond 
that it has in no case undertaken to go. 
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But if the Act limiting liability could otherwise be held to 
apply to loss of life or injury to passengers, the Act of Con- 
gress of 1871 (16 Stats. at Large, Ch. 100, p. 440), we submit, 
would take this case out of the operation of the Act. This is 
the same Act of 1871 as that passed upon in Carroll v. Staten 
Island K. R. Co. (supra). 

Section 51 thereof (C. S. Rev. Stat. § 4,401), provides that 
“every coastwise, sca- going steam vessel, subject to the naviga- 
tion laws of the United States, and to the rules and regula- 
tions aforesaid, not sailing under register, shall, when under 
way, except on the high seas, be under the control and direction 
of pilots licensed by the inspectors of steamboats.” 

This provision (as well as all the other provisions of this Act) 
does not restrict the common law liability, or diminish it (see 
Cases supra). 

The lost steamship was a coastwise, sea-going steam vessel, 
under enrollment, subject to all the laws and rules of navigation 
applicable to such vessels; and at the time of the loss was on a 
voyage from Boston to Savannah, and was wrecked in Vineyard 
Sound, upon the shore of Martha's Vineyard, Massachusetts, 
and when the catastrophe happened she was within the waters 
of Massachusetts, and was not upon the high seas (Record, libel 
of Butler / al., p. 3; replication, p. 12; agreed facts, p. 14. 
Record, libel of Boston and S. S. S. Co., p. 4; answer, petition 
and exceptions, pp. 11, 5; agreed facts, pp. 19, 20). 

Further, § 57 (C. S. Rev. Stat. § 5,344) provides that any 
“captain, engineer or pilot, or other person employed on any 
steamboat or vessel, by whose misconduct, negligence or inat- 
tention to his (or their respective) duties on such vessel, the 
life of any person shall be destroyed,” shall be deemed guilty 
of manslaughter. 

Section 43 (U. S. Rev. Stat. § 4,493) provides that when- 
ever damage is sustained by any passenger or his baggage, from 
explosion, fire, collision or other cause, the master and owner of 
such vessel, or either of them, and the vessel, shall be liable to 
each and every person so injured % the full amount of damage, 
if it happens through any neglect or failure to comply with the 
provisions of law herein prescribed, or through known defects 
or imperfections of the steaming apparatus, or of the hull,” etc. 
The Revised Statutes read “ provisions of this title.” 
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Section 5,344 of the Revised Statutes is not under the same 
title (namely, title 52) as that of the other provisions mentioned, 
but in the Revision it is placed under title 70 (see U. S. v. Bea- 
cham, 29 Fed. Rep. 284, 285). But such change cannot alter 
the law as it stands in the text of the Statute of 1871. | 

Section 5,600 of the U. S. Revised Statutes provides as fol- 
lows: “The arrangement and classification of the several sec- 
tions of the Revision have been made for the purpose of a more 
convenient and orderly arrangement of the same, and, therefore» 
no inference or presumption of a legislative construction is to 
be drawn by reason of the title under which any particular sec- 
tion is placed. See also 


“The — 29 Fed. Rep. 190. 
Morrison 2. Bernards Township, 35 Fed. Rep. 401, 402. 


The sections of the Revised Statutes, 4.405 and 4,233, con- 
sidered by Brown, J., of New York, in U. S. 2, Miller, 26 Fed. 
Rep. 95-98, are legislations springing from different Statutes, 
and are not one piece of legislation springing from one and the 
same Statute. 

Such “misconduct, negligence or inattention to his or their 
respective duties is a “ provision of this title.” As there has 
been a failure to comply with the provisions of that title, the 
Act limiting liability would be (if otherwise applicable) to that 
extent modified, so that it could not be applied to the actions to 
recover for loss of life. 


Haegi 2. Prov. and N. V. Steamship Co. (supra). 
Chisholm 2. Northern Trans. Co. (supra), p. 393, ¢¢ Seq. 


The language of that Act is: Whenever damage is sustained 
by any passenger, or his baggage, from explosion, fire, collision 
or other cause, the master and owner of such vessel, or either 
of them, and the vessel, shall be liable to each and every person 
so injured, to the full amount of damage.” It is the full amount 
of damage, not a partial amount, limited by any Act whatever. 

But the disaster here was stranding, and that is not one of 
the particular causes named. To this we say: If the rule of 
cjusdem generis relied upon supra is not to be applied in the 
connection there invoked for it, that it has no more proper 
application to this Statute of 1871. It either does apply as a 
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| rule of construction, or it does not. It cannot be ruled out for 
| one Statute relating to sea-carriage, and ruled in for another 
Statute relating to sea-carriage. 

If there was an omission in Vineyard Sound to have a pilot 
in charge, that would likewise be an infringement of the Act 
(Record, libel of Butler c¢ al., p. 4; agreed facts, p. 14; and 
5 replication, p. 12. Record, answer, petition, and exceptions oſ 
Butler et al., pp. 12, 16; agreed facts, p. 19). But if the omis- 
| sion to have a pilot in charge did not come under the Act, yet 
| such omission would be none the less fault or negligence at 0 
„ the common or by the maritime law. 
ae One of the issues raised upon the agreed statement of facts 
a (Record, libel of Boston and S. S. S. Co., pp. 19, 20. Record, 
libel of Butler ? al., p. 14) is, whether the ship was under the 
control and direction of a licensed pilot at the time of the dis- 

4 aster. And it there appears that the claim of the company is 

1 that the captain was in charge of the ship at that time, and not 

a a the second mate, who is claimed not to have been a pilot. And 

a it further there appears that the ship was a coastwise, sea-going 

Bi steam vessel, under enrollment, and on a voyage from Boston 

‘ae to Savannah, and proceeding through Vineyard Sound, stranded 

! on Devil’s Bridge, off and near Gay Head, Martha’s Vineyard. 

Thus, that she was not proceeding on the high seas, but was 

| proceeding within the waters of Massachusetts, so that a pilot 

at should have been in charge under the Act of 1871. So pro- 

3 Fr ceeding, if she was not under the control and direction of a 

Bhi licensed pilot, there was an infringement of the Act of 1871. 

ait Then, again, it is conceded that there was negligence on the 

1 part of those employed by the company in the grounding and 
wrecking, and that the steamship proceeded nearer the shore 
than was prudent or skillful (statement of agreed facts, Rec- } 

ora, libel of Boston and S. S. S. Co., agreed facts, p. 19, agreeing — 

to the allegations of the fourteentigarticle of the answer, petition, 

and exceptions, Record, pp. 11 and 12, which is the fourth article 

of the libel of Butler, administrator, r al., Record, p. 3). If, 

as the company contend, the captain was in charge of the ship, 

the case falls equally within the provisions of thé law, as is 

above set forth. 

The effect of the Act of 1871 upon the Limited Liability Act 
does not appear to have been argued or considered in “The Gar- 
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den City,” 26 Fed. Rep. 766, 776, although both Acts are in 
that case treated of. 

It has been argued by counsel for the Boston and Savannah 
Steamship Company, that this legislation cannot be assumed to 
be any expression of legislative intention to modify the Limited 
Liability Act. The theory of his argument is, that Congress, 
in enacting the Limited Liability Act, understood and contem- 
plated that such Act did cover damages for personal injury 
and loss of life. But this begs the question. The very propo- 
sition of the learned counsel that the legislation, culminating in 
the Act of 1871, is not to be assumed to be any expression of 
legislative intention to modify the Act of 1851 (the Limited 
Liability Act) of itself leads to a fair inference that Congress 
did not understand the Limited Liability Act to apply to loss 
of life or personal injury. And a comparison of these legisla- 
tions in Carroll 2. Staten Island R. R. Co., supra (see also 
Chisholm . Northern Trans. Co., pp. 393, 394, supra), leads to 
this identical result. And the careful legislation by Congress 
for the protection of passengers (already referred to on this 
brief with the Statute citations) suggests that Congress did not 
contemplate that the same should become a shadow in propor- 
tion as its provisions might be most neglected. 


II. 
If the Court should decide that the Limitation of Liability 


Act applies to these cases of loss of life or personal injury, the 


next question would be whether an order should be made to 
bring the insurance money into Court. The steamship company 
has answered that “ The City of Columbus, together with an- 
other steamer, both the property of the company, were mort- 
gaged to the Ocean Steamship Company of Savannah; and it 
appears from the answer that the mortgagee was by indorse- 
ment made the payee of the policies (Record, answer to motion 
of Butler F al., pp. 21-23). There is nothing in the answer to 
show that the mortgage has been recorded under U. S. Revised 
Statutes, 5 4,192, so as to operate upon parties without actual 
notice; and there is nothing to show that the mortgagee was 
insured under the policies (#.). The answer sets forth that Mr. 
Nickerson was the agent who insured for whom it concerned, 
and that he was also the payee named in the body of the poli- 
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cies (ib.). It was the mortgagor which was to be the assured ; 
and the covenant in the mortgage was that the n.ortgagor should 
assign and deliver the policies, having first obtained the assent 
of the insurance companies (iô.). If, as the answer leaves the 
matter, the indorsement by which the mortgagee became the 
payee of the policies could be treated as an assignment, and not 
merely as a mere order to pay to the mortgagee, it could not 
operate as an assignment of the right to the insurance money 
without an assent of the company to the assignment. And, 
moreover, the policies may be presumed to contain the usual 
clause providing for an assent by the insurer in case of an 
assignment of the policy; and, in any case, without that assent 


there can be no assignment binding on the company. But, 


with or without assent, the insurance is still the insurance of 
the mortgagor, and on his property and for his account. 


Carpenter 2. Providence Ins. Co., 16 Pet. 502, 495. 
Phillips 7. Merrimack Ins. Co., 10 Cush. 350, 353. 
Fogg v. Middlesex Ins. Co., 10 Cush. 345. 
Minturn 2. Manufacturers’ Ins. Co., 10 Gray, 501. 
Palmer 2. Merrill, 6 Cush. 282, 286. 

Loring v. Man. Ins. Co., 8 Gray, 28, 29, 30. 
Bowditch Ins. Co. . Winslow, 8 Gray, 38. 

Tate v. Citizens’ Ins. Co., 13 Gray, 79. 

1 Parsons, Mar. Ins. 53; 2 1. 460. 


Even if there were such assent, the indorsement leaves the 
matter a mere order to pay, and constitutes the mortgagee 
merely a payee. 


Carpenter 2. Prov. Ins. Co. (supra). 

Bates v. Eq. Ins. Co., 10 Wall. 33. 

Bates 2. Eq. Ins. Co., 3 Cliff. 215, 220. 
Hale 7. Mechanics’ Ins. Co., 6 Gray, 172. 
Smith 2. Union Ins. Co., 120 Mass. go, 91. 
Fogg . Middlesex Ins. Co., 10 Cush. 346. 
Young :,. Eagle Ins. Co., 14 Gray, 153. 
Barrett v. Union Ins. Co., 7 Cush. 175. 
Papke v. Resolute Ins. Co., 17 Wis. 382. 


And after such indorsement by Mr. Nickerson, the Boston and 
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Savannah Steamship Company could have maintahted a suit in 
their own names. c 


Somes 2. Equitable Ins. Co., 12 Gray, 53 1. 
Rider 2. Ocean Ins. Co., 20 Pick. 259. 
Martin v. Franklin Ins. Co., 1 Law and Eq. Reporter, 82. 


The Ocean Steamship Company is, therefore, a meré payee; 
and if the insurance money has been by the several insurance 
companies paid to that company, that company holds the insur- 
ance money as a mere trustee for whomever the money may 
really belong to. The fact that the money, according to the 
answer, is in the hands of a company out of the jurisdiction of 
the Court, is not material, as the answer shows that that com- 
pany has, as mortgagee, a large interest in the other steamer, 
The Gate City” (Record, answer to motion of Butler cf ul, pp. 
21-23), which is running regularly between Boston, within this 
jurisdiction, and Savannah (Record, exceptions to said answer, 
p. 24); and a proper order can be framed by the Court under 
which to enforce any order the Court may make concerning the 
bringing in the insurance money. But, if the mortgagee were 
to be regarded as an assignee of the policies, or even, further, if he 
were to be regarded even as the real assured, the question is 
still left as though the money had been paid to the Boston and 
Savannah Steamship Company, for their own use and benefit. 

The contract of the passenger for safe transportation to his 
destination carries with it a lien upon the vessel for damages; 
and he may also sue in rem to recover back his passage money; 
and there is no doubt that damage to the passenger establishes 
likewise a lien upon the vessel, based upon the tort. 


“The City of Brussels,“ 6 Ben. 370. 

“The Pacific,” 1 Blatch. C. C. 569. 

“The Aberfoyle,” 1 Blatch. C. C. 360. 

“The Zenobia.” Abbott's Adm. 48. 

Walsh v. “The M. H. Wright,” 1 Newb. Adm. 494. 
“The steamboat New World,” 16 How. 469. 


This lien, as is the case with all maritime liens, is superior to 
any lien by way of mortgage. 

“The Guiding Star,” 18 Fed. Rep. 263-269, by Mr. Jus- 

tice Matthews (s. c. 9 Fed. Rep. 521). 
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“The J. W. Tucker,” 20 Fed. Rep. 134. 

“The Arctic,“ 22 Fed. Rep. 128. 

„The Wyoming,” The Dacotah, 35 Fed. Rep. 548. 
“The Amos D. Carver, 35 Fed. Rep. 665. 

‘The Gen. Burnside,” 3 Fed. Rep. 228. 

„The Charlotte Vanderbilt,” 19 Fed. Rep. 219. 
“The Sarah J. Weed,“ 2 Lowell, 562. 


An exception to this rule has, in certain districts and circuits, 
been declared in the case of liens upon domestic vessels, accru- 
ing subsequently to a mortgage, duly recorded. 


„The De Smet,” 10 Fed. Rep. 483 (§th circuit). 

“The Josephine Spangler,” 9 Fed. Rep. 773 (§th circuit). 
Miller 2. Proceeds of The Kate Hinchman.”’ 

Chicago Leg. News, Aug. 26, 1876, p. 338. 


But this has been accepted with reluctance by Judge Pardee. 


“The De Smet (supra), p. 487. 


And, as Judge Pardee says, it is unsound (“The De Smet,” 
gupru); 

“ The Island City,“ 1 Lowell, 375. 

The Rapid Transit,” 11. Fed. Rep. 331. 
Aad the cases just above. 


As the lien of these passengers is superior to that of the 
mortgagee, if the vessel had been saved they could have enter- 
tained their suits 77 sem to the full value of the vessel, regard- 
less of the mortgagee’s share of that value. If the two steam- 
ships mortgaged were of nearly equal value the mortgagee has 
had his debt, as referable to this vessel, more than paid. As 
the mortgage was subordinate to the passengers’ liens, the case 
would stand, even if the: mortgagee could be regarded as the 
assured, as though the insurance money had been due to and 
wholly owned by the Boston and Savannah Steamship Com- 
pany. The question then would be, if the Limitation of Liabil- 
ity Act be held to apply, whether an order should be made to 
bring this money into Court. 

The cases where the subject of bringing the insurance money 
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in as a substitute for the wreck have been considered, are cases 
of claims for damage to cargo, 


„The City of Norwich,” 118 U. S. 468; 
or for damage to another vessel, : 
“ The Scotland,” 118 U. S. 507. 

The Great Western,” 118 U. S. 520. 


A cargo owner, or the ownet of the other vessel, can insure 
his cargo or his vessel quite as weil as the vessel owner who 
claims a limitation of liability can insure his vessel; and there 
would seem to be a less equity, if any equity, in admitting the 
loser of cargo or vessel to participate in the insurance money. 
Not so with the life or limb of the passenger. The cargo owner 
or vessel owner is by his insurance placed in statu guo. He, if 
insured, suffers nothing by the loss of his goods or vessel, but 
an insurance upon life does not place the life insured in statu 
quo, nor does payment under an accident policy compensate 
most men for a serious injury; and Mr. Justice Bradley makes 
this plain in delivering the opinion of the Court in “ The City of 
Norwich,” 118 U. S. p. 495. He says, touching the matter of 
bringing the insurance money into Court: “If the ship owner 
is indemnified against loss, it is because he has seen fit to pro- 
vide himself with insurance. The parties suffering loss from 
the collision could, if they chose, protect themselves in the same 
way; in fact, they generally do so. And when they do, it be- 
comes a question between their insurers and the ship owner 
whether they or he shall have the benefit of his insurance. 
His insurers have to pay his loss. Why should not the insurers 
of the other parties pay their loss?” 

The Statute provides (U. S. Rev. Stat. § 4,283) that the lia- 
bility of the owner of the vessel “shall in no case exceed the 
amount or value of the interest of such owner” in the vessel 
and freight. That value and that amount are not lost to the 
assured in this case. The insurance makes the owner whole or 
nearly so. He has merely lost that thing which has become “a 
mere congeries of planks” (2 Parsons on Mar. Ins. 120), but the 
amount or value of his interest is preserved to him. 

We do not point to the language of the Statute as to a mere 
form of words, but as expressing that equity which we should 
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ask the Court to find if the language of the Legislature had 
been different; and the admiralty is a broad equity. 


2 Pars. Ship. and Adm., 344, „ seq. 


In the foregoing cases of “ The City of Norwich,” “ The Scot- 
land,” and “ The Great Western,” it was the opinion of Justices 
Miller, Harlan, Matthews, and Gray, as expressed by Mr. Justice 
Matthews in the dissenting opinion (118 U. S. 526-541), that 
there is a liability to answer for the insurance money ; and there 
the question was as between the owners of cargo and a third 
party's vessel, on the one side, and the assured on the other. 


III. 


A Statute of the State of Massachusetts, providing for recov- 
ery in the case of loss of life, is relied on. That law, as con- 
tained in the Public Statutes of Massachusetts, Ch. 73, § 6, is, 
and at the time of the disaster was, as follows: “If the life of 
a passenger is lost by reason of the negligence or carlessness 
of the proprietor or proprietors of a steamboat or stage-coach, 
or of common carriers of passengers, or by the unfitness or 
gross negligence or carlessness of their servants or agents, such 
proprietor or proprietors and common carriers shall be liable in 
damages not exceeding five thousand nor less than five hundred 
dollars, to be assessed with reference to the degree of culpa- 
bility of the proprietor or proprietors or common carriers liable, 
or of their servants or agents, and recovered in an action of 
tort, commenced within one year from the injury causing the 
death, by the executor or administrator of the deceased person, 
for the use of the widow and children of the deceased, in equal 
moieties ; or, if there are no children, to the use of the widow; 
or, if no widow, to the use of the next of kin. 

The tort here complained of is a marine tort, and, therefore, 
cognizable by a Court of Admiralty. So also is the breach of 
contract between the carrier and the passenger the breach of a 
maritime contract. 

Chamberlain 7. Chandler, 3 Mason, 242. 
The City of Brussels, 6 Ben. 370. 
Sherlock . Alling, 93 U. S. 101, 102, 108, and cases 
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Upon either basis, therefore, the Statute providing for re- 
covery can be relied on and enforced. 

Courts of Admiralty enforce other Statutes in respect to 
matters which are maritime, and as such come within the admi- 
ralty jurisdiction ; and no reason is perceived why Statutes of 
the kind here relied upon should not likewise be enforced by 
those Courts. 

Familiar illustrations of thig are the cases of State Statutes 
in favor of material men, and for pilotage (“The Lottawanna,’ 
21 Wall. 558: The America, 1 Lowell, 176; The California, 
Sawyer, 463; The Gleneame,” 7 Fed. Rep. 604), and for 
tolls (“The St. Joseph, 10 Chic. Leg. News, 269. See also 
„The Shady Side,” “ The Morrisania, 23 Fed. Rep. 732, 731; 
Woodruff . One Covered Scow, 30 Fed. Rep. 269; The 
Craigendoran, 31 Fed. Rep. 87; The Sylvan Stream,” 35 
Fed. Rep. 315); and Statutes of the United States for tonnage 
dues (“ The George T. Kemp,“ 2 Lowell, 485) ; and the case of 
the common law lien of a shipwright (“ The B. F. Woolsey,” 7 
Fed. Rep. 108, 116-119; The Marion,“ 1 Story, 68; “ The Julia 
I. Sherwood,” 14 Fed. Rep. 590; The Two Marys,” 10 Fed. 
Rep. 925, 16 Fed. Rep. 697), which arises outside of the admi- 
ralty law as much so as does a right or a remedy conferred by 
a Statute, also comes within the province 6f a Court of Admi- 
ralty to enforce. 

But whatever may be regarded as the law touching the oper- 
ation of State Statutes providing for recovery for loss of life, 
when the disaster from which the death results occurs out of 
the jurisdiction of the Court, or where the defendant is not an 
inhabitant ef the State which enacted the Statute, the only 
question which arises here is, as to the application of a Massa- 
chusetts Statute to an inhabitant of that State, and in respect 
to a disaster which occurred within the limits of that State. 
The Boston and Savannah Steamship Company is a Massachu- 
setts corporation, and the disaster was within the limits of that 
State, and that fact is averred by this company in the tenth ar- 
ticle of their libel, and the contract for carriage was made at 
Boston, Mass. (Record, libel of Butler r al., p. 3. Record, 
libel of Boston and S. S. S. Co., agreed facts, p. 19, clause 1). 
And the place of departure was said Boston (Record, libel of 
Butler er al., pp. 2 and 3. Record, libel of Boston and S. S. S. 


Co., agreed facts, p. 19, clause 1). 
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In er parte McNeil, 13 Wall. 243, in which a State Statute 
for pilotage was decided to be enforceable in the admiralty, the 
question went up on a petition for a writ of prohibition. The 
Court said (p. 243), “It is urged that a State law could not give 
jurisdiction to the District Court. That is true. A State law 
cannot give jurisdiction to any Federal Court; but that is not a 
question in this case. A State law may give a substantial right 
of such a character that where there is no impediment arising 
from the residence of the parties, the right may be enforced in 
the proper Federal tribunal, whether it be a Court of equity, or 
admiralty, or of common law.” And they said that, as to the 
principle herein involved, In no class of cases has the applica- 
tion of this principle been sustained by this Court more fre- 
quently than in those of admiralty and maritime jurisdiction.” 
See also 

Reynolds 2. Crawfordsville Bank, 112 U. S. 410. 
Broderick’s Will, 21 Wall. 5 19, 520. 
Holland :. Challen, 110 U. S. 18, 24. 


In Holmes 2. O. and C. R'y Co., 5 Fed. Rep. 75, Judge 
Deady enforced a Statute of the State of Oregon, giving a 
right of action to an administrator to recover damages for the 
death of the intestate. The disaster occurred within the State 
of Oregon. The Court held that the State Statute is enforce- 
able in admiralty. 

In“ The Highland Light,“ Chase, 150, the action was for the 
death of an employé. But the Court maintained that a Stat- 
ute of the State of Maryland giving damages for death by neg- 
ligence could be enforced, and held that an action i personam 
would lie against the owners. 

In “The Garland,” 5 Fed. Rep. 924, the Court (Brown, J., of 
Michigan) sustained the jurisdiction under a State Statute of 
Michigan, giving damages for loss of life. The disaster oc- 
curred within the State of Michigan. This case (“ The Gar- 
land) is also reported in 20 Am. Law Reg. (x. S.) 742; and in 
a note thereto (p. 745) the matter is discussed. In conclusion, 
the writer of the note says: This examination of the cases 
seems to warrant the following statement of the law: The 
wrongful killing of a human being is a tort within the jurisdic- 
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a. tion of the State governments. Statutes passed by them, 
giving to the administrator or executor of the deceased a right 
of action for such tort, are applicable when the killing takes 
place upon navigable waters within the territorial limits of the 
States respectively. On the principle that, as to matters within 
the jurisdiction of a State, its laws, unless superseded by Fed- 
eral Statutes, follow and are in force upon vessels of the State 
upon the high seas, such Statutes also give the executor or ad- 
ministrator a right of action when the killing takes place upon 
the high seas. The tort being maritime, the right of action 
will be enforced in a Court of Admiralty of the United States, 
whenever the killing is upon navigable water.” 

This doctrine of the extra-territorial force of a State Statute 
over a ship on the high seas is by Judge Pardee, ir “The E. B. 
Ward,” 17 Fed. Rep. 457, applied when the ship belonged to 
the State in which the Statute was passed (s. c. 23 Fed. Rep. 
900). The Statute was that of Louisiana, giving damages for 
loss of life. This case overruled the decision of the same case 
reported in 16 Fed. Rep. 255. 

But in Armstrong v. Beadle, 5. Sawyer, 484, which was an 
action at common law, the Court refused to give to a State 
Statute, giving a right of action for death by negligence, an 
extra-territorial force, as the death occurred on the high seas. 

A State Statute for the loss of life of a person upon a steam- 
boat was enforced in admiralty by Judge Choate, in Ja re Long 
Island, etc., Trans. Co., 5 Fed. Rep. 599: and by Judge Benedict 
in Hrebrik v. Carr, 29 Fed. Rep. 298. The Statute was in each 
case a New York Statute, and the place where the disaster 
occurred was, at least in Ju re Long Island, etc., Trans. Co., 
a. within the State of New York. See also 


Ladd :. Foster, 31 Fed. Rep. 827. 
Holland 7. Brown, 35 Fed. Rep. 43. 


In “The E. B. Ward“ (supra), Judge Pardee says that The Syl- 
van Glen, 9 Fed. Rep. 335, stands alone among the admiralty 
authorities as taking a contrary view to the proposition that ad- 
miralty will enforce a proceeding in rem when the tort was 
committed within the State which enacted the Statute. See 


„The Manhasset,” 18 Fed. Rep. 918. 
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See 
Oleson 7. The Ida Campbell,” 34 Fed. Rep. 432. 


In Sherlock 2. Alling, 93 U. S. 99, which was an action orig- 
inally brought in the State Court of Indiana, and apparently 
removed to the Circuit Court of the United States, the facts 
were that a collision occurred upon the Ohio River, whereby a 
passenger lost his life. The action was brought by his admin- 
istrator to recover therefor, under a Statute of the State of 
Indiana. It was within the limits of that State that the disas- 
ter occurred. One ground of defence was that the State Stat- 
ute infringed upon the province of the Federal government, as 
the matter complained of was a marine tort, and could not 
therefore be enforced. 

The Court refers to Steamboat Co. v7. Chase, 16 Wall., and 
holds that the action may be maintained, see 


Prov. and Ston. S. S. Co. v. Clare admx. (supra). 
Dennick 7. R. R. Co., 103 U. S. 11. 


Steamboat Co. 2. Chase, 16 Wall. 522, was upon a writ of 
error to the Supreme Court of Rhode Island. The action was 
brought by the administrator to recover for loss of life caused 
by a collision upon Narragansett Bay, within the State of 
Rhode Island. The action was brought upon a Statute of the 
State of Rhode Island giving damages for loss of life. The 
Court sustained the action. See also 


Buford 2. Halley, 28 F ed. Rep. 680. 
Lorman 2. Clarke, 2 McLean, 568. 
Robostelli 2. New York, etc., R. R. Co., 34 Fed. Rep. 


719. 


Ex parte Gordon, 104 U. S. 515, was a petition for a writ of 
prohibition, to restrain the District Court for Maryland in ad- 
miralty from proceeding further in a cause begun in that Court 
against his vessel, to recover damages for the drowning of cer- 
tain persons in consequence of a collision. The Supreme Court 
denied the petition. 


The Chief Justice who delivered the opinion of the Court said 


(p. §17): “Suppose the Courts of common law had never de- 
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cided that an action could not be maintained at common law for 
damages caused by the death of a human being, would any one 
doubt the power of Courts of Admiralty to determine whether 
such an action could be brought in that jurisdiction? It is no 
doubt true that down to within a comparatively recent period 
the Courts of Admiralty, both in England and this country, have 
followed the rule of the common law in respect to such actions, 
and have decided that damages for such wrongs were not recov: ’ 
erable ; but since Lord Campbell’s Act in 1846 (9 and 10 Vict, 
Ch. 93) it has been provided by Statute in England, and in most 
of the States of the Union, that suits may be brought in the 
Courts of common law, for the benefit of those having a pecu- 
niary interest in the life of one who has been killed by the 
wrongful act of another, to recover such damages as they may 
have sustained in consequence of the wrong that has been done ; 
and we think it is clearly within the power of the Courts of 
Admiralty to determine whether this legislation has not wrought 
a corresponding change in the laws which govern their jurisdic- 
tion. The Court, therefore, declined to grant the writ of pro- 
hibition. 


But since the decision of this Court in“ The Harrisburg. 119 
U. S. 199, it would seem that damages for loss of life cannot be 
recovered under the general maritime law independently of a 
Statutory provision. | 

The thirteenth article of the libel of Butler r al. (Record, p. 
6), and the twenty-third article of the answer, petition, and ex- 
ceptions of Butler / a/. (Record, p. 14), aver that the deceased 
suffered great mental and bodily pain and misery ; for which in 
both of the said pleadings, damages are claimed (Record, pp. 6 
and 16). The proceeding in the cases at bar is ut wholly for 
loss of life. 

The Supreme Court of New Hampshire, in a recent case 
(decided in March, 1888), has held that in death by drowning, 
an inference may always be drawn that the deceased suffered 
pain both mental and physical, even if there be not any evidence 
of the circumstances surrounding the death, and especially if 
the water was stagnant, muddy or slimy. 
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Clark 2. “City of Manchester,” 13 Atlantic Reporter, 
860. 
IV. 


The decree dismissing the petition and answer of Butler, ad- 
ministrator, er ul., is a final decree (Record, libel of Boston and 
S. S. S. Co., p. 26). It denies to them the right to maintain 
their claim. 

If this Honorable Court should hold that we are correct in 
our proposition that the Limited Liability Act has no applica- 
tion to our case, but yet that we are confined to the form of a 
petition under the company's libel in which to prosecute our 
claim, it would be monstrous to hold that we are tied to any 
security given for the value of the wreck in the District Court, 
or that our independent cause of action is impeded by connec- 
tion with other and independent claims of third parties. The 
decree is a decree dismissing the petition, and can be nothing 
less or other than a final decree. To the point that the decree 
under the company’s libel is a final decree, see 


Gumbel 2. Pitkin, 113 U. S. 547, 548, 546, 545. 
See, further, 
Davies 2. Corbin, 112 U. S. 36. 


And so, when separate creditors unite in a suit in equity, 
each claiming his proportionate share of the property of the 
common debtor in the respondents’ hands, the final decree for 
the complainants is a final decree in favor of each, and not of 
all, so that the Supreme Court has not jurisdiction on appeal, as 
based on the aggregate amount exceeding $5,000. Fourth Nat. 
Bank 2. Stout, 113 U. S. 684, Chief Justice Waite says (p. 686), 
„The appellees have separate and distinct decrees in their favor 
depending on separate and distinct claims.” See also 


Davis 2. The Seneca,” Gilpin, 38. 
Same case, but on other points, 3 Wall., Jr., 395. 
Wescott v. Bradford, 4 Wash. 492. 

Forgay 2. Conrad, 6 How. 201, 203, „ seg. 
French v. Shoemaker, 12 Wall. 86, 98. 

Bronson 2. Railroad Co., 2 Black. 531. 

Blossom 7. Railroad Co., 1 Wall. 657. 


Stewart 7. Dunham, 115 U. S. 61. 
Henderson 2. Wadsworth, 115 U. S. 276. 
Hassell 7. Wilcox, 115 U. S. 598. 
Benjamin's Heirs 2. Dubois, 118 U. S. 48 
Dainese 2. Kendall, 119 U. S. 54 
Gibson 2. Shufeldt, 122 U. S. 27. 
Ex parte Phoenix Ins. Co., 117 U. S. 369. 


Even as to joint parties, see Thomas 2. Lane, 2 Sumner 1, 
which is ot inconsistent with U. S. 2, Girault, 11 How. 22. 
The following cases do ut invalidate the foregoing conclusions: 


“ The steamboat New England,” 3 Sumner, 498. 
Modecai v. Lindsay, 19 How. 199. 

Montgomery v. Anderson, 21 How. 386. 

Crosby v7. Buchanan, 23 Wall. 420. 

Norton 7. Hood, 12 Fed. Rep. 763. 

Gibson 2. Shufeldt, 122 U. S. p. 32. 


And there is o analogy between parties in these proceedings 
and salvors. 

But if the decree of the District Court were not final, which, 
under the Judiciary Act of 1789 (U. S. Rev. Stat. $ 631), would 
be necessary to an appeal to the Circuit Court, the case under 
the petition and answer would be rightly brought to the Circuit 
Court under the Statute of 1872 (U. S. Rev. Stat. 5 636). This 
Statute applies to admiralty proceedings. 


“The Benefactor,” 103 U. S. 248. 


The jurisdiction of the Circuit Court, under this Statute, is 
to “affirm, modify, or reverse “any judgment “or order of a 
District Court,” as well as “any decree’’; whereas, under the 
Judiciary Act of 1789 (U. S. Rev. Stat. § 631) the jurisdiction 
of the Circuit Court is limited to appeals from “ final decrees of 
a District Court.“ And the Statute of 1872 further confers 
upon the Circuit Court the power to “direct such judgment, 
decree, or order to be rendered, or such further proceedings to 
be had by the District Court, as the justice of the case may re- 
quire.” 

In “The Elmira,” 16 Fed. ‘Rep. 133, Mr. Justice Matthews 
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decided that there was no remedy by appeal to the Circuit 
Court from the District Court upon a motion that an execution 
be quashed, where the decree upon which the execution issued 
was a final decree, and no appeal had been taken therefrom. 
He cites this Statute, as well as the earlier Statute of 1789 (p. 


134), and he seems to regard the matter before him as involving 


the question whether the order appealed from was a final de- 
cree ; but he declares (p. 140) that the final decree upon which 
the execution issued contained the fault complained of, if any 
fault there were ; and that any order he might make would be 
nugatory, as that decree remained unappealed from, and as long 
as that decree should remain in force. 

In United States . Abatoir Place, 106 U. S. 160, cited by 
Mr. Justice Matthews, as United States 2. Frerichs, 1 Supreme 
Court Reporter, 160, this Statute of 1872 does not seem to have 
been noticed ; and the decision in that case is based upon a list 
of decisions made before the year 1872, which list Mr. Justice 
Matthews cites and refers to at length. And in that case, as 
in “ The Elmira,” the order appealed from was upon a matter 
subsidiary and subsequent to a final judgment rendered. 

And so in Norton 7. Hood, 12 Fed. Rep. 763, § 636 seems 
to have escaped notice ; and the decision is based upon § 631. 
See further, 


Ten Cases (Guiet claimant) 2. U. S. 34 Fed. Rep. 100. 


If the Act limiting liability be held not to apply to this case, 
the question as to the insurance money does not come to be 
considered in any form; so that any purpose there might other- 
wise be in enforcing the claim for damages in the petition under 
the company’s libel ceases. 

And, of course, if the Limited Liability Act does apply, no 
independent libel can lie, because the company has instituted 
procec lings in a Court of Admiralty to limit its liability, and 
has obtained a restraining order. 

In the recent cases of The Scotland and “ The Great West- 
ern” (118 U. S. 507 and 520), there was no libel filed to limit 
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liability and petitioning ſor an order restraining suits. But, in 
“ The City of Norwich,“ associated with those cases (118 U. S. 
468), there was such a libel filed and such a restraining order 
passed; and the appellants (those interested against the libel- 
lants by a libel seeking a limitation) appeared in that proceed- 
ing, although they had, before the filing of the libel to limit 
liability, obtained a decree in the District Court on an independ- 
ent libel ; and they were restrained (pp. 472-475, and brief of 
counsel on p. 475). | 

In Prov. and N. V. S. S. Co. . Hill Mfg. Co., 109 U. S., the 
Court says (p. 594): After proceedings have been commenced 
in the proper District Court,” in pursuance of the Limited Lia- 
bility Act, “the prosecution pari passu of distinct suits in differ- 
ent Courts, or even in the same Court, by separate claimants, 
against the ship owners, is, and must necessarily be, utterly re- 
pugnant to such proceedings, and subversive of their object and 
purpose. 

We submit that for the purpose of maintaining an action 
there is nothing contained in the case of Prov. and N. V. 
S. S. Co. v. Hill Mfg. Co., 109 U. S. 578, which requires 
the procedure to be under the company’s libel, provided that 
the Limited Liability Act has wo application. Objections to 
requiring the procedure to be under the company’s libel in any 
such view of the law are, among others, the suggestion whether a 
party, seeking recovery thereunder, could have an execution for 
his damages, and the manifest inability to proceed by attach- 
ment on mesne process. The procedure by attachment is suffi- 
cient to confer jurisdiction in the admiralty, when the respond- 
ent is beyond the jurisdiction of the Court. 


Atkins 7. Disintegrating Co., 18 Wall. 272. 
New England Ins. Co. v. Detroit, etc., Co. (#.) 307. 


And it is a right, apart from its jurisdictional value, of which a 
party should not be deprived, whether the respondent be within 
or without the jurisdiction. 

Before the question was settled as above, by the Supreme 
Court, a rule passed by Judge Sprague in 1855, established the 
right of attachment upon mesne process in the admiralty for 
the District Court of Massachusetts. 
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2 Pars. Ship. and Adm. 763, Appendix. 
Louisiana Ins. Co. 7. Nickerson, 2 Lowell, 310. 


In Briggs v. Day (supra), 21 Fed. Rep. 727, the stipulation 
given by the company was in excess of the amount recovered 
by the party, who alone had claimed damages, although the 
amount claimed exceeded the stipulation. 

If the foregoing proposition, that the decree under the com- 
pany’s libel is a final decree, were untenable, there would be 
additional force in the ground that, provided the Limited La- 
bility Act does not apply to this case, the remedy for damages 
is under the independent libel. For, if not a final decree, it 
might follow that an appeal would not lie to the Supreme Court 
of the United States from the Circuit Court until the claims of 
any number of persons independently seeking damages had 
been adjudicated in the District Court under the company’s 
libel. This would not seem to be a correct method, because, in 
addition to the reasons above given, they would not be litigat- 
ing with reference to the fund in Court especially, but would 
chiefly be seeking to enforce the liability of the company for 
damages, without, however, necessarily waiving a right to look 
to that fund as to any other property of the company out of 
which to satisfy their debt. 


V. 

Under the new rule of the Supreme Court of the United 
States (Rule 58, 103 U. S. XIII.), all the rules and regulations 
for limiting liability shall apply to the Circuit Courts, where the 
cases are, or shall be, pending in those Courts upon appeal from 
the District Courts. 


„The Benefactor,” 103 U. S. 248, 249. 


If this Court shall hold that the Act limiting liability does 
apply to the case of these parties, then the question as to the 
payment in of the insurance money arises. 

Had these petitioners proved their claim with reference to 
the small fund in the District Court, they would be in no better 
position for claiming their share of the large fund, which the 
insurance money when paid into Court will constitute. The 
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District and Circuit Courts have refused to order that larger 
fund to be paid into Court. These petitioners now seek to have 
that decree reversed, if the Limited Liability Act applies to 
their cause of action; and ask, in that event, that the insur- 
ance money be paid into Court, and, of course, that they be 


allowed to share therein. 
FRANK GOODWIN, 


EUGENE P. CARVER, 
For Fohn Haskell Butler, Admr., et al. 
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Supreme Court of the United States. 


JOHN HASKELL BUTLER, Apministrator, FT AL., 
*. 


BOSTON & SAVANNAH STEAMSHIP COMPANY, 
APPELLEE. 


THE CITY OF COLUMBUS.” 


BRIEF FOR BOSTON & SAVANNAH STEAMSHIP 
COMPANY. 


STATEMENT OF THE CASE. 


The steamship “ City of Columbus,” an iron vessel of about 
2,000 tons’ burden, owned by the appellee, a Massachusetts 
steamship corporation, left Boston, Thursday afternoon, 
January 17, 1884, on her regular voyage to Savannah. Early 
the next morning, about bualf-past three o’clock, while on her 
voyage, and passing through Vineyard Sound, she struck on 
the Devil's Bridge, off and near Gay Head Light, and sixty- 
nine of her passengers an twenty-eight of her crew were 
drowned. It is admitted that the stranding was caused by the 
negligence of those in charge of the navigation of the steam- 
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ship, and it is also admitted that it was without the privity or 
knowledge of the appellee, the sole owner of the vessel. 

Soon after the loss, actions at law were commenced against 
the appellee in the State Courts of Massachusetts to recover 
damages for the loss of life and personal damages caused by 
the stranding of the steamship. Thereupon, on February 18, 
1884, the appellee filed in the District Court of the United 
States for the District of Massachusetts, the libel printed in the 
Record, reciting the loss of the steamship, and the damages 
done thereby, the actions at law brought against the appellee, 
the fact that the loss was without its privity or knowledge. and 
praying that pursuant to the rules of this court, proper steps 
should be taken to give it, as the ship-owner, the benefit of the 
limitation of liability provided by the act of Congress of 1851. 
Upon the filing of the libel, the Court caused due appraisement 
to be had of the amount or value of the interest of the ap- 
pellee, us owner, in the steamship and her freight for the 
voyage (about $4,000), and thereupon made an order for the 
giving of a stipulation with suretics for the payment thereof 
into court whenever so ordered. The order was complied 
with, and thereupon the Court, on February 28, 1884, issued 
the monition provided by the rules of this court to all persons 
interested in claims arising out of the loss of the steamship to 
appear and file their claims by July 1, 1884, which monition 
was published xs required. The Court thereafter issued an 
order restraining the further prosecution of suits arising out of 
the loss of the steamship. 

Thereafter, Sept. 27, 1884, the appellants filed a libel in 
Admiralty in the same court, claiming, as administrators and 
heirs of Elizabeth R. Beach, u passenger drowned by the acci- 
dent, to recover for the loss of life, alleging that the death was 
caused by appellee’s negligence, tor which it was liable both by 
the maritime law, and the statute of Massachusetts, and claim- 
ing that such loss of lite was not within the limitation of liability 
provided for ship-owners under the Act of 1851. 


The appellants also filed an answer, petition, and exceptions 
to the appellee’s libel, for limitation of liability, and therein 
repented the same claim. 

The District Court dismissed the libel of the appellants, hold- 
ing that loss of life was within the limitation of liability provided 
by the Act of Congress, and the decree was affirmed by the 
Circuit Court for the first circuit. 


The Court further ruled, that evidence offered by the appel- 
lants, tending to show thut at the time of the disaster the second 
mate was in charge of the ship; that he was not a pilot for the 
waters upon which the ship was then going, and was not licensed 
as a pilot by the inspectors of steamboats; that no pilot was on 
duty on said ship at the time of the disaster, and that the dis- 
aster was owing to the unfitness, gross negligence, or careless- 
ness of the servants or agents of the company, who were 
engaged in navigating the ship at the time of the disaster, so 
that the case was within section 6, of chapter 73, of the Public 
Statutes of Massachusetts; was immaterial, in view of the 
appellants’ admission that the disaster was without the privity 
and knowledge of the company. 


The appellant also filed a motion in the libel of appellee for 
the limitation of liability, that the appellee be required to pay 
all insurance money collected on account of the loss of the steam- 
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ship into court, as part of “the amount or value of the interest ” 
of the appellee in said steamship. To this motion, the appellee 
tiled the answer printed in the Record, the statements in which 
were found true by the Circuit Court. It appeared, in sub- 
stance, that the appellee, upon the purchase of the “City of 
Columbus” and her sister ship the “Gate City,” from the 
Ocean Steamship Company of Savannah, Georgia, for the sum 
of $520,000, in 1882, gave in part payment eighteen notes, ag- 
gregating $468,000, payable six months apart, for sums vary- 
ing in amount from $39,767 to $26,140, the first note being 
payable March 11, 1883, and the last Sept. 11, 1891. These 
notes were secured hy a single mortgage, covering both steam- 
ships, executed by the appellee. The amount of the unma- 
tured notes outstanding at the time of the loss of the “City of 
Columbus,” and secured by the mortgage, was about $416,000. 
The mortgage provided that both thexe steamships should be 
insured against loss by fire, and against all marine risk by the 
appellee or mortgagor for the benefit of the Ocean Steamship 
Company as mortgagee. Under this requirement of the mort- 
gage, F. W. Nickerson & Co., of Boston, the agents of the 
appellee, procured such insurance on the “City of Columbus,” 
in insurance companies in the United States to the umount of 
$80,000, and in foreign companies to the further amount of 
£34,000. All the policies insured“ F. W. Nickerson & Co. on 
account of whom it may concern, in case of loss to be paid to 
F. W. Nickerson & Co., or order.” Said policies were imme- 
diately indorsed by F. W. Nickerson & Co., Puy to the 
Ocean Steamship Company, of Savannah, in case of loss, F. 
W. Nickerson & Co.,” and delivered to said Ocean Steamship 
Company as mortgagee, for whose benefit the insurance was 
procured under the requirement of the mortgage. After the 
loss of the “City of Columbus ” the Ocean Steamship Company 
collected said insurance money as payee and mortgagee, and 
applied the same to the partial payment of the unmatured 
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mortgage notes. This was the only insurance upon the steam- 
ship or pending freight. 

The Circuit Court, having found the facts to be as recited in 
the answer of the appellee, decided, that upon these facts, the 
appellee was not liable to pay the insurance money into court as 
prayed hy appellants. 

The decision of the District Court upon the issues raised is 
Feported in City of Columbus, 22 Fed. Rep., 460. 

The decree was affirmed by the Circuit Court without a re- 
ported opinion. 


Issues Raisrep BY THE Recor. 


The Record raises two questions: 

First. Is a ship-owner, after the loss of life of a passenger 
on board his ship, caused by the negligence ot those navigating 
the ship, but without the owner's privity or knowledge, en- 
titled to limitation of liability for such loss, under the Lim- 
ited Liability Act of 1851 ? 

Second. After the loss of the steamship, involving loss of 
life and other damage, can the ship-owner, in order to limit his 
liability, be required to pay into court the insurance con- 
tracted for and paid to a mortgagee under the circumstances 
stated in the appellee’s answer to appellants’ motion,—as be- 
ing part of the amount or value of the interest of such owner 
in euch vessel, and her freight then pending? 


ARGUMENT FOR THE SHIP-OWNER. 


LANGUAGE OF THE ACT AND CONTEXT. 


When the Congress made provision for the limitation of ship- 
owners’ liability in 1851, having before it the Massachusetts 
and Maine Statutes, the acts of Parliament, and the Mari- 
time Codes of Continental Europe, it expressed the legislative 
intention in this broad language :— 

That the liability of the owner or owners of any ship or 
vessel for any embezzlement, loss, or destruction, by the mas- 
ter, officers, mariners, passengers, or any other person or per- 
sons, of any property, goods, or merchandise, shipped or put 
on board of such ship, or vessel, or for any loss, damage, or 
injury by collision, or for any act, matter, or thing, loss, dam- 
age, or forfeiture, done, occasioned, or incurred, without the 
privity or knowledge of such owner or owners, shall in no case 
exceed the amount or value of the interest of such owner or 
owners, respectively, in such ship or vessel, and her freight 
then pending.” 

Act of March 3, 1851. 9 Sts. at Large, 635. 


The whole act is printed as an appendix in this brief. 

In the Revised Statutes some words of thie section ure 
omitted, as unnecessary, and in the clause, “or for any act, 
matter, or thing, loss, damage, or forfeiture, done, occasioned, 
or incurred,” the word ost, intentionally or accidentally, is 
substituted for the noun “ loss.” 


U. S. Rev. Sts., § 4283. 


We do not see that the change is material ; but in any event, 
if their is any discrepancy, the original act must control, under 


Act of March 9, 1878. 20 Sts. at Large, 27.. 
a 


| 
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Moreover, the word loss was added to the act of 1851, as 
an amendment moved by, Mr. Hamlin in the Senate, and was 
therefore intended to give some added force to the Act. 


23 Cong. Globe, p. 715. 


This Court early recognized that it was the intention of the 
Congress to give the benefit of limitation of liability to ship- 
owners, under this section of the act, in ¢hree classes of cases. 

This section, as constructed, limits the ship-owner’s liability 
in three classes of damage; or wrong, happening without their 
privity, and by the fault or neglect of the master, or other per- 
sons on board, viz. : 1st, damage to goods on board: 2d, damage 
by collision to other vessels and their cargoes; 3d, any other 
damage or forfeiture done or incurred.” ( Bradley, J., Norwich 
Co. vs. Wright, 13 Wall. 121.) 

Loss of goods or baggage on board comes under the first 
class ; and loss of life and personal injuries must come under 
the third class. If the infliction of loss of life is not an “act, 
matter, or thing, loss, damage, or forfeiture, done, occasioned, 
or incurred,” what is it? The utmost violence done to language 
will fail to render this clause inapplicable to losses of life and 
damage to the person. The Court cannot restrict the limita- 
tion to loss of goods without actually striking words out of 
the act. This (third clause, referred to by Mr. Justice 
Bradley, must be given meaning, and application. The Con- 
gress intended something by the use of the words. If it refers 
only to loss of, or damage to, property, goods, or merchandize, 
it is unnecessary and meaninglese; for such loss, if it happen 
on the vessel, is covered already by the firat clause; and if it 
happens on another ves-el, is covered by the second clause. 
The third clearly extends the limitation, and the only extension 
possible wes to loss of life and damage to the person. This 
Court so recognized in Admiralty Rule 54. 

That the Congress had iu mind such extension of the limita- 
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tion is also shown by the previous section (§ 4282), exempting 
the owner from liability for loss by fire to “any merchandise 
whatsoever” on board. The exemption is expressly restricted 
to loss of merchandise; the limitation is as expressly extended 
to all losses. (Prov. & N. V. Steamship Co. vs. Hill Mfg. Co., 
109 U. S., 578.) 

And so the following section (§ 4 of Act of 1851) providing 
for a surrender of the vessel, “whenever any such embezzle- 
ment, loss, or destruction is suffered by several freighters or 
owners of goods, wares, merchandise, or any property what- 
ever,” merely provides a method of procedure where the loss is 
of the first class, leaving the Court, by necessary rules, to 
provide the method of enforcing the limitation in the other fo 
classes of losses, within section 3 of the act. It does not, by 
implication, engraft any restriction upon the previous section. 
As said by Judge Benedict (Epsilon, 6 Ben., 386), “ But no 
such result necessarily arises from the absence in the fourth 
section (§ 4284) of any provision respecting claims for injuries 
to the person. The manifest object of section 4 was to indi- 
cate methods to which resort might be had to carry the third 
section into effect. It specifies some cases, not necessarily all, 
where relief may be sought under the act; and it specifies 
some, but by no means all the machinery to be used to give the 
relief. It contains, however, no lungunge which appears to be 
intended to convey the idea that no other cases than those speci- 
fied in the section could arise under the act. Even the meagre 
provisions which the section does contain seem unnecessary, 
and, in my opinion, the whole section could be stricken from 
the act, without in the slightest degree impairing its effici- 
ency.” 

The Supreme Court of Rhode Island has gone further, and 
held that — even where the ship-owner seeks the remedy by 
surrendering his vessel under § 4285, he is yet entitled to limi- 
tation of liability for injury to person as well as to property. 


‘Rounds ». Prov. & Ston. S. S. Co., 14 R. I., 344. 


The first question is, whether the sections (4284 and 4285) 
extend to injuries to the person as well as to injuries to property. 
The language of § 4283 is plainly broad enough to include 
injuries to the person. It extends to ‘any loss, damage, or 
injury, by collision,’ and to ‘any act, matter, or thing, lost, 
damage, or forfeiture, done, occasioned, or incurred, without 
the privity or knowledge, of the ship-owners.’ The object of 
tte section was to limit the liability of such owners, and the 
words seem to have been carefully ‘chosen for the very purpose 
of carrying the limitation to every loss or injury for which there 
was any liability. There would be no doubt upon this point 
were it not for the next two sections which make provision for 
the procedure fur giving effect to the limitation. These sections, 
if we look only to the letter, apply only to injuries and losses of 
property. The question is, thereſore, whether we shall, by 
construction, bring the three sections into correspondence, con- 
fining the scope of § 4283 to injuries and losses of property, or 
by enlarging the scope of the two other sections so as to include 
injuries to the pereon. We think it is more reasonable to sup- 
pose that the designation of losses and injuries in §§ 4284 and 
4285 is imperfect, a part being mentioned representatively for 
the whole, and, consequently, that those sections were intended 
to extend to injuries to the person, as well as to injuries to 
property, than it is to suppose that § 4283 was intended to 
extend only to the latter class of injuries, and was inadvertently 
couched in words of broader meaning. The probable purpose 
was to put American ship-owners on an equality with foreign 
ship-wners in this regard, and in the great maritime countries 
of England and France, the limitation of liability extends to 
personal as well as to property injuries and losses.” (Durfee, 
C.J.) 

And the Supreme Court, by its rules made to enforce the 
provisions of the uct, distinctly revognizes the fact that the 
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right to limitation extends to other losses than those named in 
the 4th section. (U.S. Rev. Sts., § 4285). 


Admiralty Rules, 54-57. 


If section 4 of the act made provision for the only classes of 
cases in which the ship-owner was entitled to limitation, these 
rules of the Court were unnecessary, as the act itself provided 
sufficiently the mode of getting the benefit of the limitation. 

If there be any force in the argument that section 4 of the 
act limits or defines the limitation, then (contrary to the ex- 
press decision in Norwich Company v. Wright, 13 Wall, 104) 
“Joss, damage, or injury by collision” is also excluded from 
the limitation, and section 4 no more recognizes that loss than 
it does loss of life. If the appellants’ contention, that the limi- 
tion is confined to loss of goods, is correct, how can the ship- 
owner limit the liability for loss of life caused on another ves- 
sel by collision with his own? 


History oF tate Limitep Liasiuity Act. 


There is nothing in the circumstances under which the Act 
of 1851 was enacted to justify the narrow construction claimed 
by the appellants. 

In January, 1840, the steamboat " Lexington,” running be- 
tween Providence und New York with passengers and mer- 
chandise, was burnt on Long Island Sound, and the loss re- 
sulted in à great loss of life, as well as of property. 

The case of New Jersey Steam Navigation Company v. Mer- 
chants’ Bank, 6 How., 744, followed, in which this court, in a 
claim for loss of specie on board, held that the ship-owner was 
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liable for the negligence causing the loss, even though he had 
contracted for exemption from liability. 
That decision led to the enactment of the statute.” (Mil- 


ler, J.) 
Walker v. Transportation Co., 3 Wall, 150, 152. 


The Congress must then have had in mind not only the fact 
that both passengers and merchandise were carried on steam- 
boats, but that both had recently been subjected to frightful 
loss, suggesting the necessity of some limitation of ship-own- 
er’s liability. And its intention in the enactment of the law is 
stated by Mr. Justice Nelson, in the first case arising under it. 


Moore v. American Trans. Co., 24 How., 1. 


In reasoning that the provisidas of the act should be ex- 
extended over the great lakes, he says, “The appalling destruc- 
tion of life in the loss of the ‘ Erie,’ upon Lake Erie, and of the 
Superior, and ‘Lady Elgin,’ upon Michigan, are still fresh in 
the recollections of the country,” (p. 39,) — language useless 
and misleading, unlese the learned Justice considered that the 
act was intended to and did limit the ship-owner’s liability for 
this “ appalling destruction of life.” 

While it is unquestionably true that the Congress in framing 
the act had before it, and consulted the Massachusetts and 
Maine act, and the English statutes, it is equally apparent that 
it did not follow the exact language of any of them, but added 
language making clearer the extent of the ship-owner’s right to 
limit liability. This Court bas construed our act differently 
from the construction put upon the English acte by the Eng- 
lish courts. 

The English Courts say the value of the res was to be 
regarded us the value before the loss. This Court holds that 
under the act of Congress, the value is the value after the 


loss. 
Norwich Co. v. Wright, 13 Wall, 104. 
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ship and freight. Otherwise, he would run the risk of being 
ruined by the bad faith or negligence of his captain, and the 
apprehension of this would be futal to the interests of naviga- 
tion. It is quite sufficient that he be expesed to the loss of his 
ship and of the freight, to make it his interest independently of 
any goods he may have on board to select à reliable captain.” 
(Valin, cited in 13 Wall, 117.) 

All the continental authorities are cited in the learned 


are summed up by him as follows: “I think it may be safely 
affirmed that, by the general maritime law of Europe, the lia- 
bility of owners for the wrongful acts of the master is limited to 
the interest they have in the ship, and that, by abandoning the 


all personal responsibility.” (p. 198.) 

Whut the “wrongful act” was, or what its effect was, whether 
to destroy life or property, was immaterial. The vessel alone, 
and not her owner, responded for it. 

Judge Benedict, in the“ Epsilon,” also reviewed these author- 
ities, and concluded (6 Ben., 385) that “ The text-writers on 
maritime law, whose works I have been able to consult, do not 
appear to allude in terins to the effect of the Ordinance or the 
Code de Commerce, upon demands arising out of personal 
injuries, but the language everywhere used is hrond enough to 
cover stich demands. ‘The alandoninent of the ship and freight 
puts an etd to every kind of tespotisiility on the putt of the 
owtier’ (Cutitiotit Diet. Mar. Law, p. 24, tut Alando. 
113). That the tile of the murltime law is there so umder- 
stood appedts fromm a cise belore the Court of Cussntlott, in 
Junuutr v, 1860, involving clilitiy by pissetzers, where it was 
delired tht, ‘even where the lid 4 totally 1 and ng 


ig line tot ttiacde u been menge Juan 1 
sh i imi it ot eat itor ‘heii i joven 
leatiotiof the tile of Iiiitod ih ili i in sect ion 110 


opinion of Judge Ware, in the “Rebecca,” and their opinions 


ship and freight to the creditor, they discharge themselves from 
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of the Code; otherwise, the special responsibility resulting in 
favor of passengers would be more onervus even than that re- 
sulting from a shipment of merchandise; such un exception 
would be, in fact, contrary to the spirit, as to the words of the 
law.’ (Ib., § 83). The law upon this subject in Italy, Portugal, 
Holland, Denmark, Sweden, and Russia is said to agree with 
that of France.” 

And so, the Congress, in enacting the Act of 1851, extended 
the limitation by express terms beyond the restricted limitation 
of the English statutes then in force (53 Geo. III., ch. 159), ap- 
plying the limitation only to loss of property. The English 
Merchants’ Shipping Act of 1854 still enforced the liability of 
the ship-owner for loss of life. But the Act of 1862 (25 and 
26 Vict., ch. 63), by expressly providing a limitation, “ where 
loss of life or personal injury is caused to any person being car- 
ried in such ship,” made the law of England conform to that of 
this country and of Europe. But even if the act of the Con- 
gress was Imsed on the State stututes of Massachusetts and 
Maine, these State statutes, like the law of continental Europe, 
extended the limitation of the owner to “any act, matter, thing, 
damage, or forteiture, done, occasioned, or incurred, by such 
master or marines without his privity ur knowledge.” 


Maas. Pub. Sts., ch. 69, §§ 1-4, 
Maine Rev. Sta, ch. 30, §§ 5-6. 


There is 10 inttinsie or extrinsic evidence that the Congress 
adopted or intended to incorpurate the jreninbles to the Act of 
7 Geo. II., ch. 15, undd Mase. Act of 1418 into the Congres. 
tonal legislition. A contruty intention appaute fut the fit. 
guinjee of the wut ff Cutijetens, whieh, | ehe nition 
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atantially the sme principle; -— being in the hands of corporate 
auscolations, whose members are not personally linble for acta 
of the employees, but risk only the amount of thelr capital 
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stock in the corporation. The doctrine of respondent superior, 
it is true, applies to the corporations themselves ; but that does 
not interfere with the personal immunity of the shareholders. 
Whenever the public interest requires the employment of a 
great aggregation of capital exposed to immense risk, some lim- 
itation of responsibility is necessary in order that men may be 
induced to contribute to the enterprise. As Grotius says, in 
reference to this very matter of ship-uwners, Men would be 
' deterred from owning and operating ships if they were subject 
to the fear of an indefinite liability for the acts of the master.’ 
Jure B. & P. lib. 2, c. 11, s. 13.“ (Mr. Justice BnabLxr.) 
The Scotland, 105 U. S., 24, 31. 


Tue Security or Life. 


If it be argued that the proper security of life demands an 
exception of loss of life from the limitation of liability, we 
answer : 

1. The argument will be more properly addressed to the 
Congress, with power to enact law, than to this Court, with 
only the power of construing it after enuctment. The question 
ix not should Congress except loss of life from the act, but has 
it, in fact, done so? 

2. The argument is answered by Judge Benedict, in the 
* Epsilon ” (6 Ben., 382): “I am not unmindful that it may be 
urged that the rule of liability imposed upon the owners of 
ships by the maritime law is founded upon public policy, and 
that when it is to be applied to modern navigation, the limita- 
tion of that liability must be restricted to injury to property, 
because otherwise the tendency of the rule would be to deprive 
the public of such protection against accidents as a fear of 
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unlimited liability for injuries to persons on board vessels will 
naturally compel ship-owners-to afford. But this consideration 
bas force only in regard to u certain class of persons, and fails 
to furnish grounds for a construction which, if it places any, 
must place all personal injuries heyond the scope of the act. 
Considerations of a very similar character have furnished the 
ground for all the opposition which has been made to the rule 
of limited liability, and they have in most countries been over- 
powered by the strong public interest to encourage the invest- 
ment of capital in ships. It is, of course, highly important to 
protect the persons of thoxe who are carried in ships, but inorder 
that there may be any persons carried, there must be shipa to 
carry them. The Act of 1851 does not apply to river or inland 
navigation, but is confined to a commerce where the amount of 
property and number of persons transported on each voyage is 
upon the increase, while the hazard of the navigation does not 
diminish. In a late collision, off Dungeness, some hundreds 
of persons were destroyed or injured. The investment of cap- 
ital in such a commerce might well he deterred by n refusal to 
give the benefit of the Act of 1851, in respect to demands for 
injury to the person. The necessary protection of life against 
neglect may, perhaps, be better secured by criminal punish- 
ments inflicted on those guilty of the neglect, than by increas- 
ing the risks of capital invested in navigation. There is also a 
reason for the rule of limited liability, founded in justice to the 
ship-owner, which is applicable alike to demands arising out of 
injuries to persons and to property. It is, that the master and 
crew of u ship are agents, forced upon the ship-owner by the 
necessities of navigation, to whom he is compelled to intrust his 
ship, an instrament of great power for good and for ill, but 
whose actions he cannot, in the nature of things, superintend or 
control; and for whose acts, either of omission or commission, 
therefore, he should not be responsible beyond the value of the 
property which he has been willing to commit to their control.” 


+ 
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J. We add that the Congress, by a series of laws and stat. 
ute requirements, has adopted every posible means of secur. 
ing the safety of parson nt sen, and imposed heavy penuitios 
upon shipeowners for failure to comply with them, (I, , Kev, 
o,, Tithe II., ole, 1, 2%, 1 400450, 

Thene wtututory regulations have greatly extended the labile 
ity of shipowners beyond that existing ut common law, 


657% 10, Alling, 77 , „, i, 


Awd that Vability io limited in amount only where the lowm te 
without hin privity ov knowledge, 

4, Awd mich Minitation io not equivalent to exemption, The 
whole value of the owners interest in the se, an well ne 
bmi Feet, mnt be et to pny for all damage 
ut, Kither the owner bine Jet the property in the vun 
% the mune et, wy he must surrender it to the other suf. 
fovare % the lee, In olther ovont, he hus a pocunlary Interest 
In the mute cnrelnge of jmamongere and goods, nt leant, to the 
vale of the vosnel conveying them, and what ie earned by 
dune 0, 


Lea vation RyauLating PA- Ann % r Ae e, 


The acto of Congress in regard to the equipment and 
mungen of juamenger-cvarrying stenmehim do not repeat 
or modify the Mimitation of Nability secured to shipowners by 
the Act of 1851, 

The Congress began ite legislation “for the better security 
of the lives of passengers on hourd of vessels propelled in 
whole or part by stenm” ae carly un 1836, The Act of July 
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J, 1836 (5 M, wt Large, 304) required inspection of 
hotlern, ,, the onrvinge of mt. Are-wnyinens, b, ,, and 
provided (notion +) that™ it whall he the duty of the owners 
and mere of meambonts, licensed in pursunnee of the proe 
visions of thie net, to employ on lum of thelr renpective 
ume competent numberof experienced and wilful engineers, 
and in ease of negleet to do a0, the anid owners and masters 
shall he held reel for all dunnges to the property of 
wy nee cn lume of un haut de lange ty an open 
of the hwiler or any derangement of the engine or machinery 
of any twat” 

Nu n 12 made misconduct, negligence, or inattention to 
4 un ther goat of m auen, ny, len, cov ether wp y u 
m u eee, dee leute; and section 14 made the faot 
oof the Inrating of 1 Inter, aun lum of & hue, ov other Inu 
dune of n, full primd funde evidence, Selen to charge 
the defondunt, or thine in ble employment, with negligenue, 
unn e b 66e nt ner nog tigonue haw hoon annmitted ty 
bye cov thermos inn löl inant,” 

This net wae in force when the Limited LAabiiity Act was 
panned, ant in face of it, the Congress gave the imitation for 
“any net, montter, Td tg. lime, dame, ww forfeiture, dane, 
eme, or inourrud, without the privity or knowledge of 
the owner,” 

The your after the gauge of the Limited LAahiiity Act, 
August 40, 1859, thie Act of 1848 wae amended, in a very 
elaborate act, and additional precautions required for the 
safety of passengers, Inapection of hulle und hellere wae made 
more vighl, l inepectors were appointed for that purpose, 
and % livewse and olan all engineers and pl of steamers 
carrying puasengers.” It was made ( 10) “unlawful for any 
person to employ, or any person to serve, ne engineer or pilot, on 
any such V, who le not lvensed hy the inspectors.” And 
sevtion 30, lo verbatim the provision in IJ. 8. Rov. Bo,, 
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§ 44051" Whonover damage la sustained hy any passenger, or 
hin nut, from explosion, fre, collision, or other on, the 
master and the owner of such vowel, or elthor of them, and 
the voss, shall % lable to onch and every person 60 Injured, 
to the full amount of dumnge, If it happens through any neglect 
to comply with the provisions of the nw herein proseribed, or 
through known defects or Imperfections of the steaming appara. 
tus or of the hull.” 


10 Ste, nt Large, O1, 


This legislation, almost contempornneous with the Limited 
LAnbility Act, wae merely amendatory to the Act of 1638, and 
cannot he umumed to be any expression of legislative intention 
to modify the Act of 1851, Certainly no one claimed any 
such effect for it for thirty years after the two acts were placed, 
almost side hy wide, on the Statute Book, Can it be supposed 
that the Supreme Court, which has so carefully upheld and 
fostered the Limited Liability Act, and, by ite rules, made it 
2 beneficial to commerce, will say now, that, ever since 1852, 
It has been to so great an extent, expressly or impliedly, 
ropenled by tho jmesenger steamship logislation of the 
Congress? 

The legislation of 1471, regarding steamships, is based upon, 
and morely an elaboration of, the Act of 1852, called for by the 
modern progress in construction and inspection of vessels and 
machinery. 

The sections referred to by the appellants were all, in sube- 
stance, in the former act, and can have no greater effect upon 
‘the Limited Liability Act than had the Statute of 1852. 

When the Congress sees fit to repeal or modify the Limited 
Liability Act, and change a system of law, recognized for con- 
turies in the commercial nations of the world, it is safe to pro- 
dict that it will not do it hy the use of an adjective, or any 
other mere implication, The word “ full,” in section 30 of the 
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Acts of 1459 (U. 8. Nov., ie,, § 4494), moroly takes the 
place of the word “all” in nection 6 of the Act of 1848, 

The two legislations nre perfectly consistent, Tho stoamahip 
e regulations lmpone Mabilition upon the whip-owner 
that might not oxiet in Admirnity, or by the common law, 
The Limited Linhility Act allows not exemption, but merely 
limitation for loosen for which, under statutes or at common 
law, the ship-owner ie linhle, The former inorensus the ulussos 
Of lan for which he te Ila bye, Ine dios not deprive him of his 
Stute right to Hinitation, Having, by statutory rogulationa, 
greatly Increased the common Inw lability uf jmanenger stent. 
ahip-owners, there in greater reason why the Congress should 
continue the Nmitation provided, 


Tho Nen, 5 Fed, Rep., 624, 


It will he noticed that the Acts of 1862 and 1471 (U. 8. 
Rev, Sta,, § 4493) provides for" full damages,” “ whenever 
damage ia sustained by any passenger, or hia baggage,” ote. ; 
and it hus heen expressly held in the Clreult Court for the frat 
Cireult (Lowell & Nelson, J. J.) that the ship-owner can obtuin 
limitation of lability for such lone of huggnge. 


Wallace WA, Prov, & ion. g.. C00. 14 Fed. Rep., 56. 


The sume decision was rendered by the Commission of Ap- 
peals in New York. 
Chamberlain va. Westorn Trans, Co., 44 N. ., 305. 


Neither then can section 4493 bar limitation for damages to 
persons. 


Section 4493, in providing a liability in certain cases, no 
more deprives the ship-owner of his right to limitation of it, 
under § 4283, than does section 4282, providing for total ex- 
emption of liability for loss by fire happening without his neg- 
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lect, deprive him of the limitation, where the fire is caused 
by his neglect, but without his privity or knowledge. 


Prov. & N. V. S. S. Co. vs. Hill Mfg. Co., 109 U. S., 
378. 


In this connection we call attention to the recent legislation 
of the Congress, passed after the decisions of the Supreme 
Court, broadly construing the right of limitution, and the de- 
cisions of the District Courts expressly extending it to personal 
injuries; thut the individual liability ot a ship-owner shall be 
limited to the proportion of any or all debts and liabilities that 
his individual share of the vessel bears to the whole, and the 
aggregnte linbilities of ak the owners of a vessel on account of 
the sume shail not exceed the value of such vessels and freight 
pending.” 

Chapter 121, of Acts of 1884, § 18, p. 57. 


Instead of any intention to restrict the limitation, it is broadly 
extendéd over liability in contract, as well as in bort. 


Loss oF LiFe UNDER THE Massacnusetts Statute. 
The appellants allege and rely upon the Massachusetts sta- 
tute, allowing the next of kin of a deceased passenger, killed 
by the negligence of a carrier of passengers, to recover for the 
death a sum not exceeding $5,000. 


Mass. Pub. Sts., ch. 73, § 6. 


It is submitted that the statute dues not and cannot affect the 
right or extent of the limitation of liability provided by the 
act of the Congress. 


1 — — 


— — 


— 
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The Massachusetts statute providing for recovery of dumagee 
for loss of life in certain cases was euacted in order (to a lim- 
ited extent) to repeal the common law rule, that actions for 
loss of life do not survive. 

And it was within the power of the Legislature to impose 
this added liability upon the ship-owner. 


Steamboat Co. v. Chase, 16 Wall, 522. 
Sherlock v. Alling, 93 U. S., 99. 


And such liability can be enforced in the admiralty, in cases 
arising under, and conformable to, the State statute. The loss 
occurs on navigable water, and being made by State statute a 
tort, it necessarily becomes a maritime tort. The Admiralty 
Jurisdiction extends over it, to the same extent and for the 
same reason that it enforces a statute lien of a material man 
upon a vessel in her home port. 


The Harrisburg, 119 U. S., 199. 


The Massachusetts stutute is not penal, but merely impoxes 
an udditional liability to that existing at common law. Under 
the general statutes (ch. 160, §§ 34, 35) it was provided that, 
in certain cases of loss of life on steamboats, the proprietor 
“shall be punished by fine not exceeding $5,000 83 
to he recovered hy indictment,” for the benefit of the next of 
kin. But this statute, even assuming it to have been penal in 
its effect, was repealed in 1881; and in place of it the carrier 
was made merely “liable in damages not exceeding $5,000 
eo to be recovered in an action of tort” (ch. 73, § 6). 

As Judge Blodgett says in the Alpena” (8 Fed. Rep., 286) : 
Most of the statutes in this country, giving a right of action 
for deuth caused by negligence, and notably thuse of Illinois 
and Michigan, one of which must control in this case, have 
been substantially copied from Lord Campbell’s Act, as it is 
called in England, and which was enacted prior to the act of 
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Congress limiting liability of ship-owners, and proceed upon 
the principle that the heirs, executors, or administrators of the 
person whose life is lost by the negligence of another, have a 
pecuniary interest in such life. In some of the States, the 
amount recovered goes directly to the widow and next of kin, 
and in others it goes into the general assets; so that the per- 
sons entitled to maintain an action may be said to have u prop- 
erty ’ interest in the person whose life is lost; and it is because 
of this property or pecuniary interest that a right of action is 
given. I do not look upon these suits as penal suits, punishing 
the guilty party for his negligence, but only as a remedy for 
the recovery of the pecuniary interest which the survivors of 
the person whose life is so lost have in his life.” 

But even if the Massachusetts statute was penal, it is a con- 
clusive answer to any claim that it bars the ship’s owners right 
to a limitation, expressly given him by the Congress (within 
its exclusive right to regulate commerce and the admiralty and 
maritime jurisdiction), that then it is, to that extent, and in that 
application unconstitutional. The Congress, by the Act of 
1851, and the Supreme Court, by its rules having assumed 
jurisdiction over the limitation of liability, it is unnecessary 
to cite authorities showing that that jurisdiction is necessarily 
exclusive, and no State authority can interfere with it, or in any 
way restrict its full and intended operation. 

For the same reason it is immaterial whcther the statutory 
right to recover for loss of life existed at the time the limitation 
ot liability was provided by the Congress or not. If it did 
then exist, the Congress provided a limitation for it in certain 
cases ; if it did not then exist, it could not be afterwards given, 
except subject to such limitation. 

But there is no conflict between the Limited Liability Act and 
the Massachusetts statute providing a remedy ‘for loss of life. 
The Massachusetts statute imposes a liability upon the ship- 
owner not existing at common law. It is merely another lia- 
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bility, added to the many the Congress and other legislative 
bodies are constantly imposing. The liability may be properly 
imposed, but it is still within the limitation of the Act of 1851. 
The State can determine what losses a ship-owner shall he liable 
for, but it cunnot determine (after the Congress has made pro- 
vision for the subject) for what losses he shall be entitled to 
limitation of liability. Adding to the liabilities of ship-owners 
does not interfere with the Congress; restricting the limitation 
of liability repeals or restricts un act of Congress. Suppose 
the Stute Legislature provide special liability for lose of certain 
kinds of goods on shipboard. By virtue of such legislation, 
is the ship-owner deprived of his right to limit his liability for 
such u loss? If so, the Limited Liability Act of Congress can 
ut uny time be modified or repealed by any State Legislature. 

There is no more conflict between the Limited Liability Act 
of Congress und the Massachusetts statute (ch. 73, § 6), pro- 
viding a recovery for loss of life, than there is between that 
statute and the Massachusetts statute limiting liability (ch. 69, 
§ 1), yet both are parts of the law of Massachusetts; and both 
should and can be given operation and effect, each being con- 
sistent with the other. 


AUTHORITIES. 


It is not necessary to rest the claim that loss of life is within 
the statute limitation entirely upon the language of the act, — 
or its history and purpose. Our contention has now for ite 
support a weight of authority, wholly uncontradicted, which 
the Court will hesitate to overrule. The precise question has 
heen decided in favor of the ship-owner by the Supreme Court 
of Rhode Island, also in this case by the first Circuit Court (Gray 
& Colt, J. J.), — and by five of the most learned U. S. District 
Judges. 

Rounds v. Prov. and Ston. S. S. Co., 14 R. I., 344. 
Judge Benedict in the Epsilon, 6 Ben., 378. 
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Judge Choate in the Seawahnaka, 5 Fed. Rep., 599. 
Judge Blodgett in the Alpena, 8 Fed. Rep., 280. 
Judge Brown in the Amsterdam, 23 Fed. Rep., 112. 


And Judge Nelson in the “City of Columbus,” 22 
Fed. Rep., 460. 


It was not deemed necessary to decide the question in 


Wallace vs. Prov. & Ston. S. S. Co., 14 Fed. Rep., 
56. 


in which case Judge Lowell sat with Judge Nelson. 

In the Rhode Island case actions at law were commenced for 
damuges received by plaintiffs from the collision between the 
“ Narragansett” and “ Stonington” in Long Island Sound, in 
1880. The defendants pleaded the surrender of their boat and 
freight to a trustee in NewYork District Court, under the Limited 
Liability Act, and plaintiffs demurred to the answer. The 
Court overruled the demurrer on the ground “that the 
limitation of liability extends to personal injuries,” and the pro- 
ceeding in the District Court “is a bar to the plaintiffs action in 
this court.” 

Judge Benedict says, in the Epsilon“: — 

“There is, however, in this case, another question of much 
importance, und that is, whether the Act of 1851 has any effect 
to limit the liability of the ship-owner for personal injuries 
which have been caused without privity or knowledge of the 
owner, in the course of and by reason of the use of his vessel 
in her natural and lawful employment. The question is by no 
means free from difficulty, but the opinion I have arrived at is, 
that the Act of 1851 limits the liability of the ship-owner, as 
well for injury done to the person as for those done to prop- 
erty. This conclusion appears to be compelled by the 
language of the third section of the act. In that section, the 
words used are, first, ‘for property, goods, or merchandise’ ; 
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next, ‘for any loss, damage, or injury ’; and then, ‘ for any act, 
matter. or thing, loss, damage, or forfeiture, done, occasioned, 
or incurred.’ These words include all kinds of injuries, for 
which the ship-owner may become liable in the use of his 
vessel, and cover injuries to the person, as fully as they do in- 
jury to property. The implication of that section is, that the 
preceding sections cover not only damages arising from injury 
to property, but in addition thereto ‘demands on account of 
any negligence of the master or crew.’ The Supreme Court 
have been unable to consider the effect of the third section, to 
he limited to the goods on board the owner's ship, and it is to 
my mind still more difficult to find anything in the section 
which can be said to restrict its effect to demands arising out 
of injury to property alone. If, as has been suggested by the 
Supreme Court, the intention of the Act of 1851 was, by 
statute, to establish in this country the rule of the general 
maritime law in respect to the liability of the owners of ships, 
it must follow that the act be held to cover demands for in- 
juries to persons, as well as to property.” (6 Ben., 382.) 

Judge Choate says, in the Senwahnaka : — 

It is insisted, however, on the part of parties who have 
commenced suits for personal damage, and also by thoee who 
have commenced suits as administrators under the State 
statutes, that their claims are not liable to be cut off by a 
decree in this case, and that the restraining order as to them 
should be set aside. The question, whether a claim for per- 
sonal injuries is within the statute, was carefully examined in 
the case of the Epsilon,” ut supra, and I see no reason to dis- 
sent from the conclusion of Judge Benedict in that case. I do 
not understand that it is held in that case, as argued in this, 
that such parties cannot share in the fund. On the contrary, 
80 far as that point is touched upon, the opinion of the Court 
wus to the effect that they could share in it. On the authority 
of that case, and on what is hereinbefore said as to the nature 


of these claims, and the claims for damages hy administrators 

or relatives of persons killed, I am of opinion that they cannot 
he distinguished from claims arising out of loss of cargo.” (5 
Fed. Rep., 624.) 

Judge Blodgett says, in the “ Alpena” : — 

*All the claims presented so far, excepting that of Hutt, 
for collision, are by administrators of persons whose lives were 
lost by the wreck of the steamer, and they make the further 
question that the Act of Congress does not protect the vessel- 
owner from liability for loss of life. I do not consider that the 
character of these claims cuts any figure in determining the 
question of the jurisdiction of this Court over this petition, 
because, if liabilities of this character are not covered by the 
act of Congress, then no order of the Court in this matter can 
affect them. I, however, had this question before me in the 
case of the Sea Bird,” a few years since. and came to the con- 
clusion that this class of claims was within the act, and no light 
which has been thrown on the subject by later decisions, and 
the discussions of this case, has changed my view in that 
regard.” (8 Fed. Rep., 280.) 

Judge Brown says, in the “ Amsterdam“: —- 

"The other question, as to whether personal injuries are 
within the provisions of the statute limiting liability, was care- 
fully considered by Benedict, J., in the case of the Epsilon,” 
and afterwards by Choate, J., in this court, in the case of the 
* Senwahnaka ”; and in both cases it was held, upon full con- 
sideration, that such actions are within the provisions of the 
act. The reasons for the conclusions there given commend 
themselves to my judgment, and this application must there- 
fore be denied.” (23 Fed. Rep., 112.) 

The fact that no other cases have arisen to test the question, 
notwithstanding the great loss of life on steamboats since 1851, 
and the fact that apparently these decisions were not appealed 
from, are strong indications of the general opinion of the bar, 
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as well as of ship-owners and passengers by sea, that the act of 
limited liability means what it says, and includes all losses of 
whatever nature. 

And, at the present time, when the Congress, by enacting 
law, and the Supreme Court, by construing it most favorably 
to ship-owners, are endeavoring to build up our merchant 
marine, and restore our flag to the ocean, the Court may well 
hesitate before placing a construction upon the Limited Li- 
ability Act which will render it worthless to all owners of pas- 
senger steamships. 


THe EVIDENCE OFFERED BY APPELLANTS WAS 8 — 
AND Ricutty REJEcTED. 


The appellants offered to prove: first, that at the time of 
the loss the second mate was in charge of the ship, and was not 
a pilot for the waters upon which the vessel was then going, 
and was not livensed as a pilot by the inspectors of steamboats ; 
that no pilot was on duty on said ship at the time of 
the disaster; and second, that the disaster was owing to the 
unfitness and gross negligence of the servants and agents of the 
appellee, within the meaning of the Massachusetts statutes 
providing a liability on carriers of passengers for loss of life. 
(Mass. Pub. Sts., ch. 73, § 6.) 

Agreed Facts, Record, p. 19. 


As, however, it was aleo agreed that the loss was without the 
privity or knowledge of the appellee, the evidence of the frat 
class was admissible only on the contention that the Passenger 
Steamship Legislation of Congress (U. S. Rev. Sts., §§ 4401, 


4493) repealed or modified the Limited Liability Act. But, 
us hereinbefore contended, this legislation merely imposes a 
liability upon steamship-owners, and does not attempt to repeal 
or affect the general legislation relating to the limitation of 
liability. The two legislations are distinct, consistent, and 
operative. 

So long, then, as the loss was without the owner's privity or 
knowledge, evidence regarding its cause was immaterial. 

Second. And for the same reason it is equally unimportant 
to inquire whether the loss gave a right of action to the appel- 
lants under the Massachusetts statute. The question is not 
one of liability, but of limitation of liability. The effect of the 
Massachusetts statute upon, and its relation to, the Limited Lia- 
bility Act of Congress has been hereinbefore considered. 


II. 


Tun SURRENDER OF THE INSURANCE MONEY A8 PART OF THE 
OwneEnr’s INTEREST IN THE RES. 


It is further submitted that the decree of the Circuit Court, 
overruling the appellants’ claim that the insurance money be 
paid into Court, as part of the “ amount or value of the interest 
of such owner in such ship“ was correct. 


Decree, Record, pp. 26, 27. 


The company’s answer to the appellants’ motion, found to be 
a true statement of the facts, shows that the company, a Massa- 
chussetts corporation, organized with a capital of $150,000, 
purchased the steamship “City of Columbus,” with her sister 
boat, “Gate City,” in 1882, from the Ocean Steamship Com- 
pany, of Savannah, Ga., paying for both boats $520,000. In 
part payment for the boats the company gave eighteen notes 
for the total amount of $468,000 and interest, these notes 
varying in amount from 839, 767, down to $26,140, payable at 
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periods six months apart, the first note becoming due March 
11, 1883, and the last Sept. 11, 1891. To secure these notes, 
a mortgage was executed to the Ocean Steamship Company, 
Sept. 12, 1882, on both these steamships, for the sum of 
$468,000, and duly recorded. All notes which matured were 
paid. This mortgage, among other things, provided that the 
Boston and Savannah Steamship Company will immediately 
insure said steamships against fire and marine risk, in com- 
panies to be approved by the mortgagee, for an amount equal 
tu unpaid balance upon said notes; that it will keep said insur- 
ance valid at all times, and will immediately assign and deliver 
to the mortgagee the policies of insurance, and any renewals, 
having first obtained the proper consent of the underwriters, as 
collateral security for the payment of said indebtedness, and 
the mortgage then provides that for any failure to take out and 
keep alive such insurance, the Ocean Steamship Company can 
do so, and add the expense, with interest, to the mortgage 
debt. 

Under this provision, the agents of the Boston and Savannah 
Steamship Company, F. W. Nickerson & Co., procured insur- 
ance, under time policies, renewed as they expired, from various 
underwriters, the total amount of insurance so pending on the 
City of Columbus,” at the time of her loss, being $80,000 in 
home companies, and £34,000 with foreign underwriters. All 
the policies insured F. W. Nickerson & Co., fur account of 
whom it may concern, in case.of loss to he paid to F. W. Nick- 
erson & Co., or order, and said policies were immediately 
indorsed by them to the Ocean Steamship Company, the insur- 
ance being procured for its benefit as mortgagee, pursuant to 
he terms of said mortgage. After the loss, the Ocean Steam- 
ship Company, as such mortgagee, and holder and payee of the 
policies, collected the insurance, about $245,000, and has 
appropriated the same, as tur as it went, to the payment of said 
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unmatured mortgage notes. This was the only insurance on the 
steamship at the time of loss. 


Appellce's Answer, Record pp. 21-23. 


I. 


But, even if the insurance had been for the owner's exclusive 
interest, and been paid to it, such insurance is not “ interest in 
the vessel and pending freight,” within the meaning of the Act. 

This precise question has been so recently adjudicated in 
this court, »fter very able argument and careful consideration, 
and reported in the elaborate and learned opinion of the Court, 
with a full statement of the objections of the dissenting Justices, 
— thut it seems out of place now to renew the contention. 


The City of Norwich, 118 U. S., 468. 
Scotland, Id., 507. 
Great Western, Id., 520. 


The decision has heen accepted and acted upon by ship- 
owners, shippers, steamship passengers, and underwriters; and 
under the doctrine of Stare decisis, will not lightly be over- 
ruled, and a new rule of limitation substituted. 


The Lottawanna, 21 Wall, 558. 


Nor is there any injustice in giving the act of Congress the 
meaning and effect required by its terms, and by these authori- 
ties. 

The ship-owner procures insurance for his personal indemnity 
and benefit, without any obligation to ineur the great expense 
of such insurance for the benefit of others, even if they are, or 
may become, his creditors. He gains nothing by the loss of 
his vessel; the underwriter pays him only its value, — or, as in 
this case, less than its value, —and takes the risk of doing so, 
only in consideration of the large marine premiums paid by the 
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owner. It is as unjust in equity as it is absurd in law to say 
that if the owner, to avoid paying these premiums, assumes the 
risk and insures himself in tase of total loss, he is exempted 
from liability, and has saved his premiums ; but if, as a prudent 
man, he effects this expensive insurance, he is exempted from 
loss only by turning over the benefit of his personal contract to 
the other sufferers by the same disaster. Such a rule deprives 
a ship-owner absolutely of the benefits, either of the law of 
limited liability, or the law of marine insurance. Its inevitable 
result will be to stop insurance upon vessel property ; for, if 
insured, and the property is not lost, the premium is paid for 
nothing; if lost, the insurance goes to shippers and passengers. 
Instead of increasing the safety of passengers at sea, it will be 
lessened by the absence of one great motive to furnish seaworthy 
vessels, ability to get insurance, and desire to reduce the pre- 
mium. * 

If such liability to pay his insurance money into Court to get 
the benefit of the limitation should be imposed, the question 
would at once arise, in these days when the tendency is in- 
creasing to insure aguinst every hazard: Can the ship-owner 
insure his liability of having to pay insurance money into 
Court? Is it double insurance? If not, must this second in- 
surance also be paid into Court in addition to the original in- 
surance on the vessel? The question of protection to the ship- 
owner would resolve itself into a question of premium. The 
ship-owner, to secure indemnity for the loss of his vessel, must 
insure and pay premiums, not only against the loss of the ves- 
sel, but against having to pay this insurance to the other inter- 
ests on board. In effect, he mnst insure not only the vessel, 
but (to the value of the vessel) the passengers and goods. 

Again, the insurance is received only in performance of a 
personal contract between underwriter and ship-owner, and any 
of these sufferers could have procured, by similar insurance, at 
like expense, the same indemnity. The cargo was insured. It 
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is quite probable that of the many persons drowned or injured, 
some, at least, had life or accident insurance; certainly, all 
could have had it. If so, their representatives have received, 
to that extent, indemnity of the same nature as that paid to the 
ship-owner; if not insured, by what right can they claim the 
similar indemnity, contracted for by, and paid to, the owner? 
Can the underwriters on the cargo, or insurers against accident, 
taking by subrogation the rights of the insured, against the 
vessel and owners, appropriate to repay the losses paid by 
them the insurance paid the ship-owner on the vessel ? 

Suppose there are several owners in a vessel, some insured, 
others not. Are the insured owners, upon a surrender of the 
vessel, in order to secure a limitation of liability, to pay in the 
insurance on their interest? If so, in a case of total loss, the 
insured part-owners, by the mere fact of the insurance, become 
alone liable for the losses, while their uninsured co-owners are 
not only wholiy relieved from liability, but have saved the in- 
surance premiums. 

Again, tuke the case where, as in most marine policies, the 
insurance covers, by the collision clause, damage done by the 
insured vessel to another vessel. In case of such damage, the 
underwriter pays only what the insured has been obliged to pay. 
But, suppose the insured vessel is totally lost by the collision, 
can the owners of the other injured vessel be required to pay 
the insurance money into Court, and thus make such payment 
the ground of further liability on the part of the underwriter? 
If so, the rights of the underwriters are seriously affected. If 
the vessel in fault is totally lost, then the limitation of liability 
applies, and her owners, not having to pay collision damages, 
have no claim under the running down clause in their policy. 
But if they have to pay the insurance money collected for loss 
of their vessel into Court, to meet the collision loss, then they 
have paid a loss for which they are entitled to indemnity from 
the underwriter under the collision clause. The underwriter, 
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having in mind in fixing the premium, the right of limitation 
for dumage by collision, finds his liahility extended by the 
Court far beyond its intention or consideration. 


II. 


But even if, contrary to the recent decisions of this 
Court, it be held that insurance money, contracted for by the 
ship-owner for his own benefit, is part of the amount or value 
of his interest in the vessel, certainly insurance contracted 
for, as in this case, entirely for a mortgagee, and assigned 
to and collected by such mortgagee, adds nothing to the 
owner's interest in the vessel. 

We submit, therefore, that there is no obligation upon the 
ship-owner in this case to pay insurance money into Court 
which was contracted for, and collected wholly for the benefit 
and security of the mortgagee; and the mortgagee cannot be 
required to pay or appropriate it to any other purpose than that 
provided in the mortgage, — especially as such mortgagee has 
not even been made a party to the record. 

It is a familiar principle of the law of insurance that, when 
a mortgage provides that the mortgagor shall keep the prem- 
ises insured for the benefit of the mortgagee, and in fulfilment 
of this covenant he takes out a policy of insurance in his own 
name, which is not assigned to the mortgagee, or made payable 
to him in any way, the mortgagee is regarded as having an 
equitable lien upon the proceeds of the policy.” 

Jones Mortguges, § 400. 


Hazard v. Draper, 7 All., 267. 
Carter v. Rockett, 8 Paige, 437. 
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Cromwell v. Brooklyn Ins. Co., 44 N. Y., 42. 
Nichols v. Baxter, 5 R. I., 491. 
Vernon v. Smith, 5 Barn., 8 Ald., 1. 


Such insurance, therefore, is not subject to attachment by 
creditors of the mortgagor. 


Prov. County Bank v. Benson, 24 Pick., 204. 


And “a covenant in a mortgage to keep the mortgaged 
premises insured for the benefit of the mortgagee creates a 
specific equitable lien upon the insurance money, which is valid 
as against an assignee in bankruptcy of the mortgagor.” 


In re Ale Brewing Co., 3 Biss., 175. 


A fortiori, does such insurance belong to the mortgagee, 
when the policies are taken out for him, and immediately 
assigned to him, and this insurance money collected and appro- 
priated by him. 

Under these policies, he could recover the insurance in his 
own name. 


City Five Cents Savings Bank v. Penn. Ins. Co., 122 
Mass., 165. 

Williams v. Ocean Ins. Co., 2 Met., 303. 

Rider v. Ocean Ins. Co., 20 Pick., 259. 


And being for his own benefit, the insurance money cannot 
he claimed, assigned, or interfered with by the mortgagor, and 
d fortiori, not by any creditor of the mortgagor. 


May Insurance, §§ 6, 116. 

White v. Brown, 2 Cush., 412. 

Carpenter v. Prov. Wash. Ins. Co., 1 6Pet., 495. 
Bank of So. Carolina v. Ins. Co., 1 Cliff., 85. 
Hidden v. Slater Ins. Co., 2 Ib., 266. 
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The mortgagor has not power even to bind the mortgagee 
to the adjustment with the underwriters. 


Harrington v. Fitchburg Ins. Co., 124 Mass., 126. 


If the mortgagee effects insurance on his own interest, as 
such, such interest adds nothing to the value of the mortgagor's 
interest in the insured property, and cannot be appropriated to 
pay claims against the mortgagor. 

King v. State Mut. Ins. Co., 7 Cush., 1. 


Where Chief Justice Shaw says (p. 4) : 

We are inclined to the opinion, both upon principle and 
authority, that when a mortgagee causes insurauce to be made 
for his own benefit, paying the premium from his own funds, in 
case a loss occurs before his debt is paid, he has a right to 
receive the total loss for his own benefit; that he is not bound 
to account to the mortgagor for any part of the money so re- 
covered, as a part of the mortgage debt; it is not a payment 
in whole or in part ; but he has still a right to recover his whole 
debt of the mortgagor. And so, on the other hand, when the 
debt is thus paid by the debtor, the money is not, in law or 
equity, the money of the insurer, who has thus paid the loss, or 
money paid to his use.” 

And see 


Suffolk Ins. Co. v. Boyden, 9 All., 123. 


And where the premium is paid by the mortgagor, but the 
policy is taken out for the benefit of, or is assigned to, the 
mortgagee, the mortgagee still is exclusively entitled to the insur- 
ance money, but must apply it to the reduction of the mortgage 
debt. But such reduction or payment adds nothing to the value 
of the mortgagor's interest. He has lost the insured property, 
and with the indemnity fund has paid the debt, for the payment 
of which the mortgagee would have looked to the property, 
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had it not been destroyed. The insurance is substituted fur 
the property, after loss, only for the mortgagee’s benefit. Sup- 
pose the ship-owner, after these policies were issued and in- 
dorsed, had made a formal assignment to third parties, creditors, 
or others, would it have conveyed any claim to, or interest in, 
the insurance money? Can the law vest a greater interest in 
such third party than the ship-owner could by contract? 

But even if the mortgagor has been benefited by the payment 
of a debt, how can it be claimed that any specific property of 
his, or his interest therein, is increased or changed in value ? 

The claim of these sufferers by the loss of the steamship is 
contined to the res, or its value; how can the fact that the res 
was mortgaged, and then insured for the benefit of the mort- 


gagee, and the debt reduced by the insurance increase the 


value of such res? 
And so in 
Spring v. Haskell, 14 Gray, 309, 


the Court, under the Limited Liability Act, held that, “in the 
assessment of damages to be recovered by the plaintiffs, no de- 
duction is to be made from the value of the ship on account of 
the subsisting incumbrance upon it, created by the mortgage 
executed by them. Their interest in it is just the same whether 
the mortgage is enforced or discharged on payment by them ot 
the debt for which it stands as security. In either contingency, 
the ship is availed of by them to their own use, and they enjoy 
the full benefits of their ownership of it.” (Merrick, J., p. 417.) 
And see, 


Farnsworth v. Boston, 126 Mass., 1. 
Read v. Cambridge, Ib., 427. 


The owner does not diminish the value of his interest by 
mortgaging it; @ fortiori, he does not increase it by insuring it 
for the mortgagee’s benefit. 

The mortgagee looks to the insurance expressly secured to 
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him by contract, as his security for the debt; the creditors look 
to the res, regardless of mortgage or insurance, as their security 
provided for them by the Limited Liability Act. Neither law 
or equity cun take from an innocent creditor security contracted 
for by him, and appropriate it to the payment of other and later 
incurred indebtedness. Even if insurance for the benefit of 
the ship-owner is incidental to, and part of his interest in the 
vessel, it certainly cannot be so, when it is for the benefit of 
the mortgagee. Otherwise, the innocent mortgagee, at least to 
the extent of his insurance, is made liable for the debts of the 
mortgaged vessel, out of his contrul, and that is against every 
principle and authority in maritime or common law. 

Such a rule would make the Limited Liability Act not limit, 
but transfer, the liability, from the mortgagor, the owner, to 
the innocent mortgagee. 

The question is not one of priority of liens upon the vessel 
between mortgugee and passengers; but merely u question in- 
statute construction, whether insurance for a mortgagee, 
secured to him, is any part of the owner’s “ interest.” 


It is certainly immaterial, in fixing the amount or value of 
the interest of fhe owner in the vessel, to consider the class of 
losses for which limitation is sought. If loss of life is outside 
the limitation, the claimant for it has no interest in the res in 
Court, whatever the res may be. If loss of life is within the 
limitation, then the claimant stands precisely the same as claim- 
ants for loss of property. Both seek a money compensation. 
It is the only compensation a Court can give them; and both 
are proceeding against the same res. It is absurd to claim that 
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the owner's “interest” is of one character and value, for one 
class of losses, and of a different character and value for other 
losses. | 
It is submitted that both the decrees appealed from should 
be affirmed with costs. 


CHAS. THEO. RUSSELL, In., 
Counsel for Appellee. 


APPENDIX. 


LIMITED LIABILITY ACT OF 1851. 


Cnar. xtut. An Acr ro Ltr tue Ltapuiry or Sn owns, 
AND FOR OTHER PURPOSES. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That no owner of 
owners of any ship or vessel shall be subject or liable to answer for 
or make good to any one or more person or persons any loss or dam- 
age which may happen to any goods or merchandise whatsoever, 
which shall be shipped, taken in, or- pat on board any such ship or 
vessel, by reason or by means of any fire happening to or on board 
the said ship or vessel, unless such fire is caused by the design or 
neglect of such owner or owners; 

Provided, that nothing in this act contained shall prevent the par- 
ties from making such contract as they please extending or limiting 
the liability of ship-owners. 

Sect. 2. And be it further enacted, That if any shipper or shippers 
of platina, gold, gold-dust, silver, bullion, or other precious metals, 
coins, jewellery, bills of any bank or public body, diamonds or 
other precious stones, shall lade the same on board of any ship or 
vessel, without, at the time of such lading, giving to the master, 
agent, owner or owners of the ship or vessel receiving the same, a 
note in writing of the true character and value thereof, and have the 
same entered on the bill of lading therefor, the master and owner or 
owners of the said vessel shall not be liable, as carriers thereof, in 
any form or manner. Nor shall any such master or owners be liable 
for any such valuable goods beyond the value and according to the 
character thereof so notified and entered. 

Secr. 3. And be it further enacted, That the liability of the owner 
or owners of any ship or vessel, for any embezzlement, loss, or de- 
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struction, by the master, officers, mariners, passengers, or any other 
person or persons, of any property, goods, or merchandise, shipped 
or put on board of such ship or vessel, or for any loss, damage, or 
injury by collision, or for any act, matter, or thing, loss, damage, or 
forfeiture, done, occasioned, or incurred without the privity or knowl- 
edge of such owner or owners, shall in no case exceed the amount or 
value of the interest of such owner or owners respectively, in such 
ship or vessel, and her freight then pending. 

Sect. 4. And be it further enacted, That if any such embezzlement, 
loss, or destruction, shall be suffered by several freighters or owners 
of goods, wares, or merchandise, or any property whatever, on the 
same voyage, and the whole value of the ship or vessel and her freight 
for the voyage, shal! not be sufficient to make compensation to each 
of them, they shall receive compensation from the owner or owners of 
the ship or vessel, in proportion to their respective losses; and for 
that purpose the said freighters and owners of the property, and the 
owner or owners of the ship or vessel, or any of them, may take the 
appropriate proceedings in any court, for the purpose of apportioning 
the sum for which the owner or owners of the ship or vessel may be 
liable amongst the parties entitled thereto. And it shall be deemed 
a sufficient compliance with the requirements of this act, on the part 
of such owner or owners, if he or they shall transfer his or their in- 
terest in such vessel and freight, for the benefit of such claimants, to 
a trustee, to be appointed by any court of competent jurisdiction, to 
act as such trustee for the person or persons who may prove to be 
legally entitled thcreto, from and after which transfer, all claims and 
proceedings against the owner or owners shall cease. 

Sect. 5. Aud be it further enacted, That the charterer or charter- 
ers of any ship or vessel, in case he or they shall man, victual, and 
navigate such vessel at his or their own expense, or by his or their 
own procurement, shall be deemed the owner or owners of such ves- 
sel, within the meaning of this act; and such ship or vessel, when 
so chartered, shall be liable in the same manner as if navigated by 
the owner or owners thereof. 

Secr. 6. And be it further enacted, That nothing in the preceding 
sections shall be construed to take away or affect the remedy to 
which any party may be entitled, against the master, officers, or mar- 
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iners, for or on account of any embezzlement, injury, lose, or de- 
struction of goods, wares, merchandise, or other property, put on 
board any ship or vessel, or on account of any negligence, fraud, or 
other malversation of such master, officers, or mariners, respectively, 
nor shall anything herein contained lessen or take away any respon- 
sibility to which any master or mariner of any ship or vessel may now 
by law be liable, notwithstanding such master or mariner may be an 
owner or part owner of the ship or vessel. 

Secr. 7. And be it further enacted, That any person shipping oil 
of vitriol, unslacked lime, inflammable matches, or gunpowder, in a 
ship or veseel taking cargo for divers persons on freight, without de- 
livering, at the time of shipment, a note, in writing, expressing the 
nature and character of such merchandise, to the master, mate, offi- 
cer, or person in charge of the lading of the ship or vessel, shall for- 
feit to the United States one thousand dollars. 

This act shall not apply to the owner or owners of any canal boat, 
burge, or lighter, or to any vessel of any description whatsoever 
used in rivers or inland navigation.— Approved March 3, 1851. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER , TERM, 1888. 
No. 230. 


GEORGE b. HULING AND LUCY E. HULING, PLAIN- 
TIFFS IN ERROR, 
5. 


THE KAW VALLEY RAILWAY AND IMPROVEMENT 
COMPANY. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE PISTRICT OF KANSAS. | 


ea 


INDEX. 


h 
nn. 
Security for custs 

Tc 
, . nsucveucesbecbneancesenees 
Order overruling demurrer and granting leave to amend pleadings 
e .. coenensene 


3 


Stipulation to continue 
Order to continue 


Order allowing bill of — — 
Bill of exceptions : 


Stipulation to continue 2 
Stipulation waiving trial by jury 
Deposition of L. H. Wood ____.....--...-.....------- 
r ĩ (rr 
Consent as to bill of exceptionssss 
111ĩ²“ àaQA — 00 
D e ie ta oii 
EFA dd RIES AL LLL A 
Citation and proof of service of ame — 


hn 8 A 2 7 * * i yen * 


* n 7 ey 24 * ven * ee Ope. ae ane 10 * ä as Ne 4 Gk. e's ree 9 ‘ OR ee 92 2 fo * 7 ; 
Stee 2 . . Rr 
G. D. HULING ET AL. V8. RAW VALLEY RAILWAY 4 mer’? oe. .F = 
‘ a ; oe. 
— * 
dior Soe 9 
eo 8 
In the Circuit Court of the United States for the District of 
Kansas. June Term, 18838. 


Grone D. Hur me and Lucy E. Horx, Plaintiffs, 

ve. 

Tue Kaw Vatiey RAILway AnD Improvement ComPanry, 4208. 
Defendants. 


Plaintiffs, for their cause of action against defendant, allege that 
they are citizens of the State of Missouri, and that defendant is a 
corporation — — and existing under and by virtue of the laws 
of the State of Kansas, and a resident of said State. 

That — are the owners in fee simple of the south half (1 
of the following-described tract of land,to wit,and were the owners 
same at the time of the grievance hereinafter mentioned: Commenc- 
ing at a point on the State line between the State- of Missouri and 
Kansas, five hundred and two (502) feet south of the southwest cor- 
ner of the northwest quarter of section. — in t wp — (49), 
range 33, in Missouri, thence south five hund ye th feet 

to a 


to a stake; thence west nine hundred ninety-five (995) 

stake on the east bank of the Kansas river; thence south twenty-six 

(26°) degrees east five hundred sixty-five feet (565) to a stake; 

thence east seven hundred thirty-five (735) feet to the place of be- 

ginning, all lying and situated in the county of Wyandotte, State of 
nvas. 


That said railway company did on or about the first day of Sept, 
1882, unlawfully and without right enter upon, take of, 
convert, and appropriate to its use a strip of said land as above de- 
scribed, said strip being described as follows, to wit: 
2 1 ne lan 33 om wide vagy fv W. of = 
„tp 11, range 25, Wyandotte county, Kansas, lying 
tween two lines which extend from the line between the Saales of 
Missouri and Kansas to the east bank of the Kansas river. The 
centre line between the said boundary lines begins at a point on 
said State line 890% ft. south of the southwest corner of the north- 
west 1 of sec. 7, tow’p 49, R. 33, Jackson county, Missouri, and 
runs on a curve of which the radius is 603, ft. fora distance of 
2 ft., deflecting to the right from a tangent which bears 8. 56° 
24’ W. at said point of beginning; thence running 795 ft. on a tan- 
gent . 82° 24’ W.; thence deflecting to the right and run- 
ning 321, ft. on a curve of which a radius is ft.; thence on a 
tangent bearing 56° 49’ west to the east bank of the river, 
— 5 ( one-hundredths of an aere. Thus aaid rail - 
way company fenced off said strip, constructed said track upon 
the same, and is now using said land for operating its cars and roll- 
the value of said 2 of land, so unlawfully taken, con- 
verted, riated, and used by the defendant, is the sum of three 
th nu part of which sum has been paid plaintiffs; 
that e<~ remaining land and lots from which said strip wastaken 
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are lessened in value and greatly damaged by reason of said taking, 


appropriation, and using of said strip; that the house and improve- 
ments and growing crops on said premises are damaged and injured 
by reason hereof. 
That for a further assurance plaintiffs say that upon the payment 
of the damages assessed in this action for the taking, appropri- 
3 ation, and conversion of said land they will execute and de- 
liver to said defendant a deed to said strip, conveying all 
their rights, title, and interest to the same. | : 
Wherefore plaintiffs pray judgment in the sum of ten thousand 


dollars and their costs. 
ALDERSON & YOUNG anp 
BYRON SHERRY, Plaintiffs’ Att’ys. 


Endorsed: No. 4208. George D. Haling et al. vs. The Kaw Val- 
ley Railway and Improvement Co. Petition. Filed April 30, 1883. 
A. S. Thomas, clerk, by Frank J. Thomas, deputy. Alderson & 
Young and Byron Sherry, for pl’f’t’s. 


4 Circuit Court oF THE UNITED STATES OF AMERICA, \ way 


District of Kansaa, 


The United States of America to the marshal of the district of Kau- 
sas, Greeting : 

You are hereby commanded to notify the Kaw Valley Railway 
and Improvement Sg ad that it has been sued by George D. 
Huling and Lucy E. Huling in the circuit court of the United 
States for the district of Kansas, and that unless it answer by the 
30th day of oy A. D. 1883, the petition of the said George D. Hulin 
and Lucy E. Huling against it, filed in the clerk’s office of the sai 
court, such petition will be taken as true, and judgment rendered 
accordingly. You will make due return of this writ on the 10th 
day of May, A. D. 1883. 

itness the Hon. Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States of America, at Topeka, in said dis- 
trict, this 30th day of April, A. D. 1883. 


[SEAL. ] A. S. THOMAS, Clerk, 
By FRANK J. THOMAS, Deputy. 
5 [Endorsed :] No. 4208. Circuit court of the United States, 


district of Kansas. George D. Huling et al. vs. The Kaw Val- 
ley Railway and Improvement Co. Summons. Issued April 30, 
1883. Returnable May 10, 1883. Filed May 8, 1883. A. S. Thomas, 
clerk, by Frank J. Thomas, deputy. Alderson & Young, attorneys 
for plaintiffs. 


Suit brought for the recovery of money. Amount claimed, 


$10,000 and their costs. 
ALDERSON & YOUNG Arp 
BYRON SHERRY, 

Attorneys for Plaintiffs. 
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U. 8S. Marshal's Return. 


District oF KANSAS, 88: 


„ Received the within writ April the 30th, 1883. Served the same, 

at the county of Wyandotte, State and district of Kansas, on the 4th 

day of May, 1883, by delivering personally to Charles F. Morse, gen- 

K. eral manager of the within unmed defendant, The Kaw Val Hail. 

9 war and Improvement Company, and at his office, a true and certi- 

, | fied copy of this writ, with all the endorsements thereon, being un- 

| able to find the president or other officer of said company in my 

| State and district of Kansas, and at the time and place of service of 

this writ I delivered a true copy of 83 petition in this cause 

of action to the said Charles F. Morse, general man of the 

within-named defendant, The Kaw Valley Railway and Improve- 
ment Company. 


B. F. * 
1 By S. P. WADE, Deputy. 
a 1 4 00 | 
| —mr aplenias 3 50 
1 2 00 
* $9 50 
g Service petition........... 2 00 
$11 50 
6 Precipe. 
Georce D. HU & Lucy E Hure, Pl fa, 
v8. 
THe Kaw VALLZT Raitway & Improvement Co., Def t. 
5 Law Orrice ALpERSON & Youne, 
15 521 Main Srreet, Kansas City, Mo., May 1s, 1883. 
: 5 To the clerk of the circuit court of the district of Kansas: 
j= You are hereby directed to issue a summons to the defendant in 
4 the above · entitled cause, returnable at the next term of your court. 
Service to be had on Chas. F. Morse, general manager, office at 
‘ Stock Exchange. 
+ ALDERSON & YOUNG, 
Att'ys for Pi fs. 


Endorsed : No. 4208. Geo. D. Huling 4 al. vs. The Kaw Val 
Railway and Improvement Co. Prec. ſor sums. Filed May 2, 1883. 
A. 8. Thomas, clerk. 
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GEORGE D. HULING ET AL. VS. 


In the Circuit Court of the United States for the District of Kansas. 
Greorce D. Hurd & Lucy E. Hutina, Pl'ffa, 


vs. 
THe Kaw VALILIET RaItway AND IMPROVEMENT Company, Def 't. 


We enter our security for costs in said case and promise to pay 
all costs which may accrue to the opposite party in this action or to 
any of the officers of this court; and in default of payment by the 
—— of any costs ordered or adjudged to be paid by them we 

ereby agree and stipulate that execution may issue against our 
property for any costs taxed aguinst plaintifis. 

7 Dated this Ist day of May, 1883. 

G. D. HULING. 


ALBERT YOUNG. 
N. A. ALDERSON. 


Endorsed: No. 4208. Geo. D. Huling e al. vs. The Kaw Valle 
Railway & Improvement Co. Sec. for costs. Filed May 2, 1883. 
A. S. Thomas, clerk. Approved May 2, 1883. A. S. Thomas, clerk. 


8 Answer. 
In the Circuit Court of the United States for the District of Kansas. 


GrorceE D. Hutine et al., Plaintiffs, 
v8. 
Kaw VALLZT RaItway AND IMPROVEMENT Company, Defendants. 


Ist. The said defendant, for answer to the petition of the above- 
named plaintiffs, filed herein, denies the same and each and every 
allegation therein contained, except the allegation of its incorpora- 
tion. 

2nd. And for a second and further answer to said petition said 
defendant admits that it is and was, at the several times hereinafter 
mentioned, a corporation, duly created and existing under and by 
virtue of the laws of the State of Kansas, and avers that among the 
purposes for which it was created was the construction, maintenance, 
and operation of a railroad through the county of Wyandotte, in the 
State of Kansas. 

That on or about the 18th day of April, 1882, in pursuance of the 
statute of the State of Kansas in such case made and provided, de- 
fendant made an application in writing to Hon. W. R. Wagstaff, 
judge of the district court of Wyandotte county, State of Kansas, in 
the words and figures following, to wit: 


To Hon. W. R. Wagstaff, judge of the district court of Wyandotte 
county. Kansas: 

- Your petitioner, the Kaw Valley Railway and Improvement Com- 
pany, — represents that it is a corporation duly created 
and existing under and by virtue of the laws of the State of Kansas 
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and, as authorized by the laws of said State and its charter, pr 

to construct its railroad through said county of W; 
9 And your petitioner hereby makes this in 

writing for the appointment by your honor of three eme 
sioners, freeholders and residents of said county, to lay off the 
line of the proposed railroad of your petitioner, as located by it 
through section twenty-three (23), in township eleven (11), range 
twenty-five (25), a route for such proposed railroad, twenty-five feet 
wide, as desired by said company. 

That such commissioners may be directed to forthwith proceed to 
lay off such route as aforesaid. . — 

That they may be directed to have the same carefully surveyed 
and ascertain the quantity of land necessary to be taken for such 
purpose out of each quarter section through which such road is lo- 
cated and appraise the value thereof and assess the — thereto; 
and that if such commissioners shall ascertain that such portion of 


such quarter section belongs to different owners they appraise the 
value pow assess the — each such owner's interest. : 


KAW VALLEY RAILWAY An 
IMPROVEMENT CO., 
By PRATT, BRUMBACK & FERREY, 
lis Attys. 


That thereupon, on said 18th day of April, 1882, said d Judge, u 
said «oe in writing, under his hand, appointed N. McAl * 
W. H. , and L. H. Wood, three freeholders, residents of 
Wyandotte county, commissioners for the purpose in said petition 
specified ; which said appointment is in the words and figures fol- 
lowing, to wit: 


Before Hon. W. R. Wagstaff, judge of the district court of Wyan- 
dotte county. 


In the Matter of the Application of Taz Kaw Vatiey Rau war aun 
‘Improvement Company for the Appointment of Commissioners to 
Condemn Land. 


10 On — — filing the application in writing of The 
Kaw Valley ilway and Improvement Company, a 
ration duly created and existing under and by virtue of the laws of 
the State of Kansas, whereby it appears that said compan a 
to construct its railroad through section twenty-three (23), in town- 
ship eleven (11), range twenty-five (25), in said county of Wyandotte, 
and praying for the appointment of three commissioners, freeholders, 
and residents of said county, to lay off along the line of such pro- 
posed road, as located through said section, a route for such proposed 
railroad twenty-five feet in width, as desired by said company : 

It is ou tae that N. McAlpine, W. H. Ryus, L. H. Wood, 
three freeholders and residents of Wyandotte county, be, and they are 
hereby, appointed three commissioners for the purpose aforesaid, 
and said commissioners are hereby directed to proceed forthwith to 
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GEORGE D. HULING ET AL. V8. 


lay off such route through said section twenty-three (23) and of the 
width aforesaid, as desired by said company. 

That said commissioners have the same carefully surveyed and 
ascertain carefully —— of land necessary for such route out 
of each quarter section through which such road is located, and ap- 
praise the value thereof and assess the damages thereto, and that if 
said commissioners shall ascertain that such portion of such — 
section belongs to different owners they appraise the value and assess 
the damages of each such owner's interest, and that they make and 
file a report of their doings in the premises persuant to the statute 


in such case made and provided. 
W. R. WAGSTAFF, 
Dist. J 


That said — and order of appointment were on the 
11 same day duly recorded in the office of the register of deeds 
for said Wyandotte county. 

That on the 19th day of April, 1882, said commissioners were 
duly sworn to faithfully discharge their duties as such commis- 
sioners. 

That on the 20th day of April, 1882, said commis- caused a no- 
tice of the time when they would proceed to lay off a route for said 
railroad through said section twenty-three (23), in township eleven 
(11), range twenty-five (25), and appraise the value and assess the 
damages to each quarter section through and over which said rail- 
road might be located, to be published in the Wyandotte Herald, a 
newspaper printed and published „ in said county of Wyandotte, 
and of general circulation therein, and the same to be published 
weekly thereafter in each issue of said paper up to the 22nd day of 
May, 1882; which said notice is in the words and figures following, 
to wit: 


“ Railroad Notice. 


To all persons owning lands on the line of the railroad of the 
Kaw Valley Railway and Improvement Company as the same is 
now or may be located through section twenty-three (23), in town- 
ship eleven (11), of range twenty-five (25), in the county of Wyan- 
dotte and State of Kansas: 


You are hereby notified that the undersigned commissioners, duly 
appointed by Hon. W. R. Wagstaff, judge of the district court of 
said county, upon the application in writing of said company for 
that purpose, will on Monday, May 22nd, 1882, proceed to lay off a 
route for said railroad through said section and appraise the value 
of and assess the damages to each quarter section through and over 
which said railroad is or may be located. 

N. McALPINE, 
W. H. RYUS, 
L. H. WOOD, 
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12 That on said 220nd day of May, 1882, said commissioners, 

in pursuance of said order of appointmentand said notice, pro- 
ceeded to lay off a route for the railroad of said defendant through 
said section twenty-three * township eleven (11), range twenty - 
five (25), in said county of Wyandotte, and upon the line of which 
said railroad was located, and appraised the value of the portion 
laid off and assessed the damages thereto, and thereupon made and 
signed a written report of their doings in the ises; which said 
report, except the exhibits thereto attached, is in the words and 
figures following, to wit: 


“ Before Hon. W. R. Wagstaff, judge of the district court of Wyan- 
dotte county, Kansas. 


In the Matter of the Application of Taz Kaw Vatiey Raltway aun 
IMPROVEMENT Company for the Appointment of Comunissioners to 
Condemn Lands in Wyandotte County. 


The undersigned, commissioners, duly appointed in the above 
matter by Hon. W. R. Wagstaff, judge of the district court of said 
Wyandotte county, by an order made herein on the 18th day of April, 
1 which is Sled herewith, marked Exhibit A,do hereby, in pur- 
suance of the terms and provisions thereof, make and file this our 
3 of our doings in the premises: 

hat we took the oath provided by law to faithfully and honestly 
discharge our duties, which is hereto attached and made a part 
hereof, and is marked Exhibit B. 

That we gave notice that we would, on the 22nd day of May, 1882, 
proceed to lay of- the route of said railroad through section twenty- 
three (23), of township eleven (11), of range twenty-five (25), in said 

county of Wyandotte and State of Kansas, and appraise the 
13 value of and assess the damages to each quarter section 

through and over which said railroad is or may be located, 
which said notice was given by publication in the Wyandotte Herald, 
a newspaper published and of general circulation in said * 
county, more than thirty days before the time so fixed, the first pub- 
lication of which was on the 20th day of April, 1882, and was pub- 
lished in said paper each week up to the time so fixed, a copy of 
which notice, with proof of due publication thereof, is hereto at- 
tached and made a part hereof aud marked Exhibit C. 

That, in pursuance of said order and notice, we did, on the 22nd 
day of May, 1882, proceed to lay off such route through said section 
over and upon the line on which the said railroad is located; that 
we had a strip of land twenty-five (25) feet in width, as desired by 
said railroad company, over and across the northwest quarter of 
said section twenty-three (23) for its right of way carefully surveyed, 
and ascertained carefully the quantity of land necessary for such 

rpose out of such quarter section through which said route is 
ocated, and appraised the value of such portion of such quarter 
section, which is described as follows: 

A strip of land twenty-five (25) feet wide in the N. W. fr. 3 of 
section twenty-three, T. 11, R. 25, Wyandotte county, Kansas, 
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8 GEORGE D. HULING ET AL. vs. 


lying between two lines which extend from the line between 
the States of Missouri and Kansas to the east bank of the Kan- 
sas river. The center line between the said boundary lines begins 
at a point on said State line 890), feet south of the southwest 
corner of the northwest } of section 7, T. 49, R. 33, Jackson 
county, Missouri, and runs on a curve, of which the radius is 

6035, feet, for a distance of » feet, deflecting to the right 
14 from a tangent which bears south 56 degrees 24 minutes west 

at said point of beginning; thence running 79.9 feet on a 
tangent bearing N. 85 degrees 24 minutes W.; thence deflecting to 
the right and running 321.2 feet on a curve, of which the radius is 
644.2 feet; thence on a tangent bearing N. 56 degrees 49 minutes 
west to the east bank of the Kansas river, containing & of an acre, 
and which is the quantity of land required by said company out of 
said quarter section, at $725.00, and — no damages to said 
land out of which the same is taken, thus making a total of $725.00 ; 
that said land belongs to the heirs of A. B. Huling, who are entitled 
to said $725.00; that upon the tracing, which is hereto attached, 
made a part hereof,and marked Exhibit‘ D, the center line of said 
railroad is marked in red. 

L. H. WOOD. 


N. McALPINE. 
W. H. RYUS.” 


That thereupon and on the 6th day of June, 1882, said commis- 
sioners filed said report, with the exhibits thereto attached, in the 
office of the county clerk of said Wyandotte mise 

That said — clerk thereupon made a copy of said report, and 
on the 8th day of June, 1882, filed the same in the office of the 
treasurer of said county of Wyandotte. 

That thereupon, after said filing, and on the same day the de- 
fendant caused to be paid to said county treasurer the sum of $725.00, 
which was the full amount of such appraisement so made by said 
commissioners. 

That thereupon and on the same day said county treasurer en- 
dorsed upon said copy of said report so filed with him a certificate 
of said payment under his hand and seal of office. 

That thereupon and on the same day the defendant caused such 

copy of said report, with the certificate of the county treas- 
15 urer thereon, to be filed and recorded in the office of the 
— of deed- for the said county of Wyandotte. 

That thereupon and thereafter said defendant took ion of 
the property so as aforesaid condemned and constru upon it a 
railroad, and has ever since been in actual possession of and oper- 
ating the same. 

That the land so acquired by this defendant by virtue of the con- 
demnation proceedings above set forth is the same land described 
in the petition herein as unlawfully entered upon and taken by de- 
fendant. : 

And this defendant denies each and every allegation of said peti- 
tion not hereinbefore in this second defense specifically admitted. 


ee 1 7 . 
a * ae . 
* 1 „ 
es 


„ 
a — J . 
e eae a Re . 3 
ae atl A D oe eo ee es 
„ F e 
* e. * „ * 8 3 2 
* * 
; > 


tae P 
2 [<a a he Maat Ze Mi. a ay 3 2 a 4 * . 
. ae ; - * a rg Casey Owe Tees et ee *% 2 as "4 7 
. C 
: $e ae * *. „ „ c Ms ad | 
2 f . TFC die 
j om * 1 1 2 ‘ * . J * ; 0 SA 
* 25 * 1 
THE W V * . . 0 5 


Wherefore defendant p ys to be dismissed with its costs. 
RATT, BRUMBACK & ae | 
ye 1 


oe e ee 
Huling e al. aw Va wa m 

Co. ty for iled May 31, 1888. 4. 8. Thomes, clerk. Filed 
June 15, 1883. A. S. Thomas, clerk, by Frank J. Thomas, deputy. 


16 Inthe Circuit Court of the District of Kansas. June Term, 1883. 


Grorcs D. Hutine & al., Pl’t’fls, 
v8. 


Tre Kaw Val RaItway AND Improvement Compaxy, Def.. 


Plaintiffs, for their demurrer to the second count or defense in de- 
fendant’s answer herein, say— 
ist. That said district court of Wyandotie county, Kansas, or said 
board of commissioners or commissioners never acquired jurisdic- 
tion over the ownere of the land, the plaintiffs herein, or said land 
described for the reason that said all notice in said alleged pro- 
ceedings is not such as is required: by law in such cases. 
2nd. That said second defence in said énswer does not state facts 
sufficient to constitute a defence to this action. 
ALDERSON & YOUNG & 
BYRON SHERRY, For Pt tf. 


Endorsed: # 4208. George D. Huling a al. ve. The Kaw Valley 
Railway and * Co. Demurrer to answer. Filed June 
4, 1883. A. S. Thomas, clerk. Alderson & Young & B. Sherry. 


Unitep States oF AMERICA, \ 1 
District of Kansas, : 


At term of the circuit court of the United States of Ameriéa 
for the district of Kansas, 12 and held at the city of Leaven- 
o 


worth. in said district, on nday, fourth day vi Jane, 1883, 
ceedings were had and appear of record in words and figures . 
ing, to wit: 

Grorce D. Hur mo & al. 


17 4208. 


v8. 
Tue Kaw VaILET Raltway AND IMPROVEMENT 
Comar. 


WEDNESDAY, June 6, 1883. 


The demurrer of the plaintiffs to the second defense of the answer 
of the defendant filed herein coming on for hearing was argued 
counsel, and upon consideration thereof the 
and thereupon the plai 
alleging that they were the owners of the property 
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10 GEORGE D. HULING ET AL. vs. 


tition at the time the alleged grievances were committed, which 
is granted, and plaintiffs allowed to amend by interlineation of the 
original petition, and the defendants have ten days with which, to 
file their answer to said amended petition and the plaintiffs ten days 
thereafter to file reply thereto, and cause is continued. 


Pratt, Brumback and Ferry, attorneys & counselors-at-law. 


Kansas City, Mo., June 15, 1883. 
A. S. Thomas, Esq., clerk U. S. cir. court, Leavenworth : 


Dear Sin: On the 6th inst. the pl'ff in case of Huling vs. Kaw 
Valley Railway & Improvement Co. (No. 4208) took leave to amend 


his petition by interlineation and we had ten days to answer, which - 


time expires to-morrow. Please refile the original answer as an an- 
swer to the amended petition and let us know that it isdone. Please 
send us at once statement of costs in the case of Beal vs. Anderson 
County, and oblige. 

Yours truly, PRATT, BRUMBACK & FERRY. 


Endorsed: No. 4208. Geo. D. Huling et al. vs. Kaw Valley Rail- 
way and Improvement Co. Pratt, Brumback & ngs Precipe to 
refile answer. Filed June 15, 1883. A. S. Thomas, clerk. 


18 In the Circuit Court of the United States for the District of 
Kansas. 


GeorceE D. Hutine et al., Pl't'ffs, 
v8. 
Tue Kaw Vatiey Raitway AND IMPROVEMENT Company, Def 't. 


Plaintiffs, for reply to defendant’s answer herein, deny each and 
every allegation therein contained, except hereinafter admitted. 

2nd. Plaintiffs, further answering, say that said alleged con- 
demnation proceedings and judgment of the district court of Wy- 
andotte county, Kansas, and of the alleged commissioners appointed 
by said court, and each and all of their said acts and doings, set up 
as a defence in defendant’s second defence herein, are illegal and 
invallid and constitute no defence to this action for the reason that 
L. H. Wood, one of said alleged commissioners in said proceedings, 
was not at said time of his alleged appointment or during the al- 
leged proceedings of said commissioners a freeholder and resident 
of said Wyandotte county, Kansas, through which said railroad was 
to be laid off and is now constructed. 

ALDERSON & YOUNG & BYRON SHERRY, 
Att ys for PU t'ffs. 


Endorsed: 4208. George D. Huling et al. vs. Kaw Valley. Rail- 
way and Improvement Company. Reply. We consent that the 
within reply may be filed. Pratt, Brumback & Ferry. Oct. 23. 
1883. Filed Oct. 23, 1883. A. S. Thomas, clerk, by Frank J, 
Thomas, deputy. Alderson & Young & Byron Sherry. 
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19 In the Circuit Court of = District of Kansas. Nov. Term, 


Grorce D. Hurd e al. 


vs. 
Tax Kaw VALLEZT Rairway & Improvement Company. 


It is hereby agreed by and between the parties in the above cause 
that the same be continued to the next term of said court. 
. ALDERSON & YOUNG, 
PRATT, BRUMBACK & FERRY, 


Ad % for Def t. 


Endorsed: No. 4208. George D. Huling es al. ve. The Kaw Val- 
ley Railway and Improvement Company. ee for continu- 
ance. Filed Dec. 3, 1883. A. S. Thomas, clerk. 


Unitep Srates oF AMERICA, t ae 
District of Kansas, : 


Ata term of the circuit court of the United States of America for 
the district of Kansas, n and held at the city of Topeka, in said 
district, on Monday, the 26th day of November, 1883, proceedings 
were had and appear of record in words and figures following, to 


wit: 
Gronxdꝝ D. Hutine ef al. 
v8. } 00, 
THe Kaw VA TTT RaILwAr AND Improvement ComPAny. 
Monpay, Dec. 3, 1883. 
Continued per stipulation. 
20 Reply. 
In the United States Circuit Court for the District of Kansas. June 
Term, 1884. | 
GrorceE D. Hurix and Lucy E. Hutine, Plaintiffs, 
v8. 


Tue Kaw VALLEW RAILWAY AND ImprRovemeENT Co., Defendant. 


Now come plaintiffs and for reply to defendant's answer herein deny 
each and every allegation therein contained. 

2nd. Plaintiffs, further answering, say that said alleged condemna- 
tion proceedings and all the acts, 2 and 1 —— of the 
district court of Wyandotte county, Kansas, and of the all com- 
missioner- appointed by said court, and each and all of their said 
acts and proceedings as set up in defendant's second defense of its 
answer herein, are illegal and invalid and constitute no defense to 
this action for the reason that L. H. Wood, one of the said al 
commissioners in said proceedings set out, was not at said time 
his ——— or thereafter a freeholder and resident of said 
Wyandotte county, Kansas, through which said road was to be laid 
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12 GEORGE D. HULING ET AL. vs. 


off, in that he was not the owner or possessed of the legal title to an 
real estate in said Wyandotte county or any other county of sai 
State, as required by law. 
3rd. That plaintiffs at all the times of said alleged proceedings 
and ever since have been residents and citizens of the State of Mis- 
souri; that they never had any knowledge or information of said 
alleged proceedings and were not present at the same, nor ever au- 
thorized any one to appear for them, or ever in any manner con- 
sented to such proceedings; that all of said alleged acts 
21 and things were done against their will. 
ALDERSON & YOUNG & 
BYRON SHERRY, 
Ait ys for PUffs. 


Endorsed: 4208. G. D. Huling e al. vs. The Kaw Valley Ry 
and Improvement Co. Amended reply. This amended reply may 
be filed. Pratt, Brumback & Ferry, att'ys for def ta. Filed May 
1884. A. S. Thomas, clerk. Alderson and Voung and Byron 
Sherry, for pl'ffs. 


In the U. S. Circuit Court of the State of Kansas. Nov. Term, 1884. 


GeorceE D. Hu tine et al. 
v8. 
Tue Kaw VALLET RAILWAY AND IMPROVEMENT CoMPANY. 


We hereby waive a trial by jury in the above cause and consent 
that the same may be tried by the court. 
ALDERSON & YOUNG, 
Att’ys for NR ffs. 
PRATT, BRUMBACK & FERRY, 
At ys for Def t. 


Endorsed: No. 4208. In the U. S. circuit c’t for district of Kan- 
sas. George D. Huling et al. vs. The Kaw Valley R’w’y & Improve- 
ment Co. Stipulation waiving jury. Filed Nov. 29, 1884. A.S. 
Thomas, clerk. 


In the U. S. Circuit Court in and for the District of Kansas. 
G. D. Hutine et al. 


vs. 
THe Kaw VALLEY R'r & IMPROVEMENT Co. 


22 We hereby agree that the above cause may be set down for 
hearing on some day during the adjourned term of the U. S. 
cir. c’t in January or February. 


Dec. 1, 1884. 
ALDERSON & YOUNG, 
for Ni ee. 


Att’ 
PRATT, BRUMBACK & FERRY, 
44 for Def't. 
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Endorsed : 4208. U. S. circuit court, district of Kansas. George 
D. Huling ¢ al. vs. Kaw Valley Railway & Improvement Co. Stipu- 
lation to continue to adjourned term. Filed Dec. 5, 1884. A. S. 
Thomas, clerk, by Frank J. Thomas, deputy. 


Unitep Srates or AMERIcA, .. 
ee o” AMERICA, |. 


At a term of the circuit court of the United States of America for 
the district of Kansas, n and held at the city of Topeka, in 
said district, on Monday, the 24th day of November, 1884, — 


ings were had and appear of record in words and figures fo lowing, ? 


to wit: 
Georce D. Hure and Lucy E. Hur m 
v8. 4208. 
Kaw Vatiey RAILwar AND IMPROVEMENT ad 


TunspAr, January 6, 1885. 


Now comes the plaintiffs herein, by Alderman and Young, their 
attorneys, and also comes defendant, by Pratt, Brumback and Ferry, 
its attorney-, and thereupon this action came on for trial, and the 

parties hereto, by their attorneys, waivea jury herein by writ- 

23 den stipulation filed, and submit the premises to the court; 
and thereupon the court, having heard the evidence adduced 

and arguments of counsel, now find for the defendant; and there- 
upon it is by the court here considered, ordered, and adjudged that 
esaid Kaw Valley Railway and ImprovementCompany, defendant 
herein, go hence without day and have and recover of George D. 
Huling and Lucy E. Huling, plaintiffs herein, its costs in this action 
expended, and that execution issue therefor, and on motion of said 


plaintiffs it is ordered that they have 30 days from this time in which. 


to prepare bill of exceptions. 
Georce D. Hutine and Lucy E. Hur, Plaintiffs, 


a 4208. 
Kaw VALLIZT RAILwAT AND IMPROVEMENT Company, De- 
fendant. 


Turspay, February 17, 1885. 
Now come said plaintiffs and present their bill of exceptions taken 
on the trial of this cause, and the same is allowed and signed and 
ordered to be placed on file with the pleadings and made a part of 
the record in this cause. 
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24 In the Circuit Court of the United States for the Dist. of 
Kansas. Nov. Term, 1884. 


GeorcE D. Hutine AND Lucy E. Hutine 
v8. 
THe Kaw VALLEY RAILWAY AND IMPROVEMENT COMPANY. 


Be it remembered that in the progress and trial of this cause the 
following proceedings were had, to wit: 

On the 30th day of April, 1883, plaintiffs filed their petition ; 
which is in words and figures as follows: 


Petitipn. 


In the Circuit Court of the United States for the District of Kansas. 
June Term, 1883. 


GeorcE D. Horx and Lucy E. Hu rune, Plaintiffs, 
vs. 
THe Kaw VALLET RaItway AND IMPROVEMENT Company, De- 
fendant. 


Plaintiffs, for their cause of action against defendant, allege that 
they are citizens of the State of Missouri, and that defendant is a 
corporation organized and existing under and by virtue of the laws 
of the State of Kansas and a resident of said State. 

That plaintiffs are the owners in fee simple of the south half (3) 
of the following-described tract of land, to wit, and were the owners 
of same at the time of the grievance hereinafter mentioned : 

Commencing at a point on the State line between the States of 
Missouri and Kansas five hundred an- two (502) feet south of the 
southwest corner of the northwest quarter of section seven (7), in 
~ 49, range 33, in Missouri, thence south five hundred and four 
(504) feet to a stake; thence west nine hundred ninety-five (995) 

feet to a stake on the east bank of the Kansas river; thence 
25 north twenty-six (26°) degrees east, five hundred sixty-five 

feet (565) to a stake; thence east seven hundred thirty-five 
(735) feet to the place of beginning; all lying and situated in the 
county of Wyandotte, State of Kansas. 

That said railway company did on or about the first day of Sep- 
tember, 1882, unlawfully and without right enter upon, take 
sion of, convert, and appropriate to its use a strip of said land as 
above described, said strip being described as follows, to wit: 

A strip of land twenty-five feet wide in the N. W. qr. (J) of sec. 
23, twp. 11, range 25, Wyandotte county, Kansas, lying between 
two lines which extend from the line between the States of Mis- 
souri and Kansas to the east bank of the Kansas river. The center 
line between the said boundary lines begins at a point on said State 
line 890%; feet south of the southwest corner of the northwest 4 of 
sec. 7, twp. 49, R. 33, Jackson county, Missouri, and runs on a curve 
of which the radius is 6035 ft. for a distance of 402 f ft., deflect- 
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ing to the right from a tangent which bears S. 56° 24’ W. at said 


int of beginning; thence runni 797, ft. on a t — 
85 24’ W.; — deflectin — the right and running 321 
on a curve of which a radius is ft.; thence on at t 


ing 56° 49’ W. to the east bank of the Kansas river, containing forty- 
six (ie) vne-hundredths of an acre; that said railway company has 
fenced off said strip, constructed its track upon the same, and is now 
using said land for r its cars and — stock. 

That the value of said strip of land so unlawfully taken, con- 


thousan 1 lars, no part of which sum has been paid plain 
11 

26 That plaintiffs’ remaining land and lots from which said 
strip was taken are lessened in value and greatly damaged 

by reason of said taking, appropriation, and using of suid strip. 

That the house and improvements and growing crope on said 
premises are damaged and injured by reason hereof. 

Plaintiffs say that, upon the payment of the damages assessed in 
this action for the taking, appropriation, and conversion of said land, 
they will execute and deliver to said defendant a deed to said strip 
conveying all their right, title, and interest to the saine. 

Wherefore plaintiffs pray judgment in. the sum of ten thousand 


dollars and their costs. 

ALDERSON & YOUNG anp 

BYRON SHERRY, 
Plaintiffs? Att’ys. 
Endorsed : No. 4208. George D. Huling et al. vs. The Kaw Val 
Railway and Improvement Com oy. etition. Filed April 30, 
1883. A. 8. Thomas, clerk, by Frank J. Thomas, deputy. Alder- 
son & Young & Byron Sherry, for pl’t’fis. | 


And on the Ist day of May, 1583, and at the return term of the 
writ in this case, the defendant filed its answer as follows: 5 


Answer. 
In the Circuit Court of the United States for the District of Kansas. 
Grorce D. Hurd 4 al., Plaintiffs, 
v8. 


Kaw ValxxT Raltway AnD luprovement Company, Defendant, 


1 


The said defendant, for answer to the petition of the above-named 

plaintiffs filed herein, denies the same and each and every 

27 allegation therein contained, except the allegation of its in- 
corporation. 1 


And for a second and further answer to said petition said defend- 
ant admitis that it is and was at the several times hereinafter men- 
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tioned a corporation, duly created and existing under and by virtue 
of the laws of the State of Kansas, and avers that among the pur- 
poses for which it was created was the construction, maintenance, 
and operation of a railroad through the county of Wyandotte, in the 
State of Kansas. 

That on or about the 18th day of April, 1882, in pursuance of 
the statute of the State of Kansas in such case made and provided, 
defendant made an application in writing to Hon. W. R. Wagstaff, 
judge of the district court of Wyandotte county, State of Kansas, in 
the words and figures following, to wit: 


To Hon. W. R. Wagstaff, judge of the district court of Wyandotte 
county, Kansas: 


Your petitioner, The Kaw Valley Railway and Improvement Com- 
pany, respectfully represents that it is a corporation duly created 
and existing under and by virtue of the laws of the State of Kansas, 
and, as authorized by the laws of said State and its charter, proposes 
to construct its railruad through said county of Wyondotte. 

And your petitioner hereby makes this its application in writing 
for the appointment by your honor of three commissioners, free- 
holders and residents of said county, to lay off along the line of the 
proposed railroad of your petitioner as located by it — section 
twenty-three (23), in township eleven (11), range twenty-five (25), a 
route for such proposed railroad twenty-five feet wide, as desired by 

said company ; that such commissioners may be directed to 


28 forthwith proceed — off such route as aforesaid. 


That they be directed to have the same carefully surveyed 
and ascertain the quantity of land necessary to be taken for such 
moony out of each quarter section through which such road is 
ocated, and appraise the value thereof and assess the damages 
thereto, and that if such commissioners shall ascertain that such 
portion of such quarter section belongs to different owners they ap- 
praise the value and assess the damage of each such owner's in- 


erest. 
KAW VALLEY RAILWAY & IMPROVEMENT 
COMPANY, 
By PRATT, BRUMBACK & FERRY, Ie Att’ys. 


That thereupon, on said 18th day of April, 1882, said judge, upon 
said application in writing, under his hand, appointed N. McAlpine, 
W. H Ryus, and L. H. Wood, three freeholders, residents of 
Wyandotte county, commissioners for the purpose in said petition 
specified ; which said appointment is in the words and figures follow- 
ing, to wit: | 

Before Hon. W. R. Wagstaff, judge of the district court of Wyan- 
dotte county. 


In the Matter of the Application of Taz Kaw Vatiey Raitway & 
IMPROVEMENT Company for the Appointment of Commissioners to 
Condemn Land. 


On reading and filing theapplication in writing of the Kaw Valley 
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Railway & Improvement Com De 8 
isting under and by virtue of the lawsof the State of Kansas, whereby it : 
appears that said company proposes to construct its railroad ‘eee 
section twenty-three ( in township eleven (11), range twe 
(25), in said county of Wyandotte, and praying for the 
of three commissioners, freeholders and residents of 
lay off along the line of such 

29 through said section a route for such 
8 ſeet in width, as desired by company: — 
It is hereby ordered that N. McAlpine, W. H. Ryus, & L. H. 
Wood, three freeholders and residents of Wyandotte county, bo, and 
they = hereby, appointed three commissioners for the purpose 

loresaid. | 

And said commissioners are hereby directed to proceed forthwith 
to lay off such route through said section twenty-three (28) and of 
the width aforesaid, as desired by said company. 

That said commissioners have the same carefully surveyed and 
ascertain carefully the quantity of land necessary for such route out 
of each quarter section through which such is located, and ap- 
praise the value thereof and assess the damages thereto, and that if 
said commissioners shall ascertain that such portion of such quarter 
section belongs to different owners they appraise the value and 
assees the damages of each such owner's interest, and that they 
make and file a report of their doings in the premises, persuant to 
the statute in such case made and provided. 

W. R. un 


That said petition and order of 1225 — were on the same 
0 


day duly recorded in the office of register of deeds for said 
Wyandotte county; that on the 19th day of April, 1882, said com- 
missioners were duly sworn to faithfully discharge their duties as 
such commissioners. 

That on the 20th day of April, 1882, said commissioners caused a 
notice of the time when they would proceed to lay off a route for. 
said railroad through said section twenty-three (23), in township 

(11), range twenty-five (25), and appraise the value and assess 
30 the damages to each quarter section through and over which 

said railroad might be located, to be published in the Wyan- 
dotte Herald, a newspaper printed and published weekly in said 
county of Wyandotte and of general circulation therein, and the 
same to be published weekly thereafter in each issue of said paper 
up to the 220nd day of May, 1882; which said notice is in the 
words and figures following, to wit: 
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Railroad Notice. 


To all persons owning lands on the line of the railroad of the Kaw 
Valley Railway and Improvement Company as the same is now 
or may be located through section twenty-three (23), in township 
eleven (11) of range twenty-five (25), in the county of Wyandotte 
and State of Kansas: 


You are hereby potified that the undersigned commissioners, duly 
appointed by Hon. W. R. Wagstaff, judge of the district court of 
said county, upon the application in writing of said company for 
that purpose, will, on Monday, May 220nd, 1882, proceed to lay off a 
rout for said railroad through said section, at.d appraise the value 
of and assess the damages to each quarter section through and over 
which said railroad is or may be located. 

N. McALPINE, 


W. H. RYUS, 
L. S. WOOD, 
Commissioners. 


That on said 220nd day of May, 1882, said commissioners, in pur- 
suance of said order of appointment and said notice, preceeded to 
lay of- a rout for the railroad of said defendant through said section 
twenty-three (23), township eleven (11), range twenty-five (25), in 
said county of Wyandotte, and upon the line of which said railroad 
was located, and appraised the value of the portion so laid off and 
assessed the damages thereto, and thereupon made and signed a 
written report of their doings in the premises, which said report, 
except the exhibits thereto attached, is in the words and figures fol- 
lowing, to wit: 


31 Before Hon. W. R. Wagstaff, judge of the district court of 
Wyandotte county, Kansas. 


In the Matter of the Application of Tot Kaw Vatiey RaItway Axun 
IMPROVEMENT Company for the Appointment of Commissioners to 
Condemn Land in Wyandotte County. 


The undersigned commissioners, duly appointed in the above 
matter by Hon. W. R. Wagstaff, judge of the district court of said 
Wyandoite county, by an order made herein on the 18th day of 
April, 1882, which is filed herewith, marked Exhibit A, do hereby, 
in pursuance of the terms and provisions thereof, make and file this 
our report of our —— in the premises : 

That we took the oath provided by. law to faithfully and honestly 
discharge our duties, which is hereto attached and made a part 
hereof, and is marked Exhibit “ B.” 

That we gave notice we would on the 22nd day of May, 1882, pro- 
ceed to lay off the rout for said railroad through section twenty- 
three (23), of township eleven (11), of range twenty-five (25), in said 
county of Wyandotte and State of Kansas, and appraise the value 
of and assess the damages to each quarter section through and over 
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which 7 — is or — 5 be —.— 1 1 said notice = 
iven by ication in the Wyandotte Herald, a newspaper 

Fished in — of general circulation in said Wyandotte county, — 
than thirty days before the time so fixed, the first publication of 
which was on the 20th day of April, 1882, and was published in 
said paper each week up to the time so fixed, a copy of which notice, 
with proof of due publication thereof, is hereto attached and made 
a part hereof, and marked Exhibit C. 
hat, in pursuance of said order and notice, we did on the 220nd 

day of May, 1882, proceed to lay off such rout th said 
32 seetion over and upon the line on which the said railroad is 
located ; that we had a strip of land twenty-five (25) feet in 
width, as desired by said railroad company, over and across the 
northwest quarter of said section twenty-three (3) for its right of 
way, carefully surveyed, and ascertained carefully the quantity of 
land necessary for such purpose out of such quarter section through 
which said route is located, and appraised the value of such portion 
of such quarter section, which is described as follows: | 

A * * land twenty-five (25) feet wide in the N. W. de sec- 
tion 23, T. 11. R. 25. Wyandotte county, Kansas, lving between two 
lines which extend from the line between the States of Missouri 
and Kansas to the east bank of the- Kansas river; the center line 
between the said boundary line begins at a point on said State line 
890 feet south of the southwest corner of the northwest } of sec. 
7, T. 49, R. 33, Jackson county, Missouri, and runs on a curye of 
which the radius is 603%, feet for a distance 402 feet, deflecting 
to the right from a tangent which bears south 56 degrees 24 min- 
utes west at said point of beginning, thence running feet on 
a tangent bearing N. 85 degrees 24 minutes W.; thence deflecting 
to the right and running 3217, feet on a curve of which the radius 
is 644, feet ; thence on a tangent bearing N. 56 degrees 49 minutes 
west to the east bank of the Kansas river, containing d of an acre, 
and which is the quantity of land — by said company out of 
said quarter section, at $725.00, and assessed no damages to said 
land out of which the same is taken, thus making a total of $725.00; 
that said land belongs to the heirs of A. B. Huling, who are entitled 

to said $725.00. 
33 That upon the tracing which is hereto attached, made a 
rt hereof, and marked Exhibit D, the center line of said 
railroad is marked in red. | 
L. H. WOOD. 


N. McALPINE. 
W. H. RYUS. 


That thereupon and on the 6th day of June, 1882, said commis- 
sioners filed said report, with the exhibits thereto attached, in the 
office of the county clerk of said Wyandotte e 

That said . clerk thereupon made a copy of said report, and 
on the 8th day o June, 1882, filed the same in the office of the 
treasurer of said county of Wyandotte. 

That thereupon, after said filing and on the same day, the de- 
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20 GEORGE p. HULING ET AL. vs. 
fendant caused to be paid to said county treasurer the sum of $725.00, 
which was the full amount of such appraisement so made by said 
commissioners; that — and on the same day said county 
treasurer endorsed upon sai copy of said report so filed with him 
a certificate of said payment under his hand and seal of office. 

That thereupon and on the same day the defendant caused such 
copy of said report, with the certificate of the county treaburer 
thereon, to be filed and recorded in the office of the register of deeds 
for said county of Wyandotte. 

That thereupon and thereafter said defendant took possession of 
the property so as aforesaid condemned and constructed upon it a 
railroad, and has ever since been in actual possession of and oper- 
ating the same. 

That the lands so acquired by this defendant by virtue of the 
condemnation proceedings above set forth is the same land described 
in the petition herein as unlawfully entered upon and taken by de- 
fendant. 

And this defendant denies each and every allegation of said peti- 

tion not hereinbefore in this second defense specifically ad- 
34 mitted ; wherefore defendant prays to to be dismissed with its 


costs. 
PRATT, BRUMBACK & FERRY, 
| Att’ys for Def to. 


Endorsed: No. 4208. U. S. circuit court, district of Kansas. 


George D. Huling et al. vs. Kaw Valley Railway and Improvement 


Co. Answer. Filed May 31, 1883. A. S. Thomas, clerk. Filed 
June 15, 1883. A. S. Thomas, clerk, by Frank J. Thomas, deputy. 


And at the same term of said court plaintiffs filed their demurrer 
to said answer; which is as follows: 


Demurrer. 
In the Circuit Court of the District of Kansas. June term, 1888. 
GeorGeE D. Hutine et al., Pl’t’ffs, W 


v8. 
Tue Kaw VALLEY RAILWAY AND IMPROVEMENT Co., Def’t. 


Plaintiffs, for their demurrer to the second count of defence in 
defendant’s answer herein, say: 

1. That said district court of Wyandotte county, Kansas, and said 
board of commissioners or commissioners, never acquired jurisdic- 
tion over the owners of the land, the plaintiffs herein, or said land 


described, for the reason that said alleged notice in said alleged pro- 


ceedings is not such as is required by law in such cases. 
2. That said second defence in said answer does not state facts 
sufficient to constitute a defence to this action. 
ALDERSON & YOUNG & 
BYRON — 
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Endorsed: No. 4208. George D. Huling u al ve. Kaw Valley kl. 
way & Improvement Co. Demurrer to answer. Filed June 4, 1888. 
A. 8. Thomas, clerk. Alderson & Young & B. Sherry. 


Which said demurrer was, at said same term, argued by the ro- 
spective attorneys fur said parties, and, being heard by the 
35 court, the same was overruled ; to which action of the court 
the plaintiffs then and at said time daly an whereu 
by consent of parties, plaintiffs were allowed by court — 
to filea reply to said answer, and said cause was continued. 
One the 23rd day of October, 1883, plaintiffs filed their said reply; 
which was ae follows: 


ys 


' Reply. 
In the Circuit Court of the United States for the District of Kansas. 
Georce D. Hutine e al., Plc na, 
vs. 


Tue Kaw VALILIZT Raitway & Improvement Company, Def 't. 


Plaintiffs, for reply to deſendant's answer herein, deny each and 
every allegation therein contained, 3 hereinafter admitted. 

2. Plaintiffs, further answering, say that said alleged condemna- 
tion proceedings and judgment of the district court of Wyandotte 
county, Kansas, and of the alleged commissioners appointed by said 


court, and each and all of their said acts and doings set up as a de- 


fence in defendant’s second defence herein, are illegal and invallid 
and constitute no defence to this action, for the reason that L. H. 
Wood, — of 8 —ͤ— in —— ——— f — was 
not at said time of his a appointment, or during the a pro- 
ceedings of said — 2 freeholder and resident of said 
Wyandotte county, Kansas, through which said railroad was to be 


laid off and is now constructed. 
ALDERSON & YOUNG & 
BYRON SHERRY, 


Att'ys for Fri ffs. 


Endorsed: No. 4208. George D. Huling 4 al. ve. Kaw Valley Rail- 

way and Improvement Co. 33 consent that the 

36 within reply may be filed. Pratt, Brumback & Ferry. Oct. 

23rd, 1883. Filed Oct. 23, 1883. A. 8. Thomas, „ by 
Frank J. Thomas, deputy. Alderson & Young & Byron Sherry. 


And on the 22nd day of May, 1884, plaintiffe, by consent of de- 
fendant in writing, filed their amended reply, which is as follows: 
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GEORGE D. HULING ET AL. vs. 


Amended Reply. 


In the United States Circuit Court for the District of Kansas. June 
Term, 1884. 


Greorae D. Hurd & Lucy E. Hurd, Plaintiffs, 
v8. 
THe Kaw VALLE Raitway & Improvement Co., Def’ts. 


Reply. 


Now comes — and, for reply to defendant’s answer herein, 
deny each and every allegation therein contained. 
2nd. Plaintiffs, further answering, say that said alleged condemna- 
tion proceedings and all the acts, judginents, and 1 — of the 
district court of Wyandotte county, Kansas, and of the all com- 
missioners’ appointment by said court, and each and all of their said 
acts and proceedings, as set up in defendant’s second defense of its 
answer herein, are illegal and invalid and constitute no defence to 
this action, for the reason that L. H. Wood, one of the said alleged 
commissioners in said proceedings set out, was not at said time of 
his appointment or thereafter a freeholder and resident of said 
Wyandotte county, Kansas, through which said road was to be laid 
off, in that he was not the owner or possessed of the legal title to 
any real estate in said Wyandotte county or any other county of 
said State, as required by law. 
3rd. That plaintiffs, at all the times of said alleged pro- 
37 ceedings and ever since, have been residents and citizens of 
the State of Missouri; that they never had any knowledge 
or information of said alleged proceedings and were not present at 
the same, nor ever authorized any one to appear for them or ever 
in any manner consented to such proceedings; that all of said al- 
leged acts and things were done against their will. 
ALDERSON & YOUNG axp 
BYRON SHERRY, 
Ati ys for Ptt'ffs. 


Endorsed: No. 4208. G. D. Huling & al. vs. The Kaw Valley 
R’y and Improvement Co. Amended reply. This amended reply 
may be filed. Pratt, Brumback and Ferry, att’ys for def’t. Filed 
May 22, 1884. A. S. Thomas, clerk. Alderson & Young & Byron 
Sherry, for pl't'ffs. 
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On the — day of June, 1884, said cause was, by stipulation of 
parties in writing, duly filed — continued to the next, November, term 
of said court; and on the — day of November, 1884, the following 
stipulation was filed in said cause: 
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Stipulation for Continuance. 
In the Circuit Court of the District of Kansas. Nov. Term, 1883. 


Grorce’D. Hutine 4 al. 
v8. 
Tre Kaw VALLITT RaItway AND IMPROVEMENT Co. 


It is hereby agreed by and between the parties in the above cause 
that the same be continued to the next term of said court. 
ALDERSON & YOUNG, 
PRATT, BRUMBACK & FERRY, 


Au v for Def't. 


Endorsed: No. 4208. George D. Huling e al. vs. The Kaw Val- 
ley Railway and Improvement Co. Stipulation for continuance. 
Filed Dec. 3, 1883. A. S. Thomas, clerk. 


Waiver of Jury. 
In the U.S. Circuit Court of the State of Kansas. Nov. Term, 1884. 
38 Grorce D. Hutine e al. 
Tux Kaw — R’y & Iur. Co. 


We hereby waive a trial by jury in the above cause and consent 
that the same may be tried by the court. 
ALDERSON & YOUNG, At?’ Pref. 
PRATT, BRUMBACK & F 1. 


Attys for Deft. 


Endorsed: No. 4208. In the U. S. circuit ot for district of Kansas 
Geo. D. Huling et al. vs. The Kaw Valley Ry & Improvement Com- 
pany. Stipulation waiving jury. Filed Nov. 29, 1884. A. 8. 

homas, clerk. 


2 on the 6th day of January, 1885, said cause coming 
on to be heard, plaintiffs and defendants being present by them- 
. * and their respective attorney-, the following proceedings were 
ad, to wit: : EAN 
Defendant waived proof of title in plaintiffs at the time of said 
condemnation p ings and admitted title and possession in ihem 
at said time, and admitted the taking and occupancy of the land 
described in plaintiffs’ petition, being the same as described in the 
condemnation proceedings as set up in their answer, and that de- 
fendant was still in possession of same and operating its railway 
over the same. 
Plaintiffs then offered the testimony of witnesses tending to show. 
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that the value of and damages to said premises and improvements 
by said — tak ing would exceed the sum of five thousand dol - 
lars, when plaintiffs here rested their case. 
The defendant, to support the issues on its behalf, introduced in 
evidence a duly certified copy of the alleged condemnation proceed- 
ings, which plaintiffs admitted was a true and correct copy of 
39 said records and of said proceedings, and which is in words 
and figures the same and identical with their answer as here- 
tofore in this record set out. Defendant then rested its case. 
Plaintiffs then offered in evidence the following deposition of L. 
H. Wood, one of the alleged commissioners in said condemnation 
proceedings, deponent expressly waiving the personal appearance 
of said Wood, said deposition being in words and figures as follows. 


Deposition of L. H. Wood. 
In U. S. Circuit Court, District of Kansas. 
L. E. Hutine & G. D. Huse, Plaintiffs, 


vs. 
Tue Kaw VALLET RAILWAY AND IMPROVEMENT Company, De- 
fendants. 


It is stipulated and agreed by and between the parties hereto that, 
for the convenience of both of said parties, the deposition of one L. 
H. Wood, of Wyandotte, Kansas, to be read in this cause on the part 
of the plaintiffs at the trial of said action, may be taken this 9th day 
of January, 1884, in the office of said named Wood, in said city of 
Wyandotte, both parties there appearing by their attorneys, and the 
defendant waives all objections and exceptions to notice and the 
service of notice, and agrees that the deposition of said Wood so 
taken as aforesaid may be read by said plaintiffs as the testimony 
of said plaintiffs at the trial of said cause. 

ALDERSON & YOUNG, For Plaintiffs. 
PRATT, BRUMBACK & FERRY, 
Att’ys for Def t. 


Depositions of sundry witnesses taken before me, Daniel Rich, a 
notary public within and for the county of Wyandotte, in the State 
of Kansas, on the 9th day of January, 1884, between the hours of 
eight a. m.and six p.m., at the office of L. H. Wood, in said city of 

yandotte, Wyandotte county, Kansas, pursuant to the annexed 
=o to be read in evidence on behalf of the plaintiffs in the 
said action. 


40 L. H. Woop, of lawful age, being by me first duly exam- 
ined, cautioned, and solemnly sworn to testify the truth, the 
whole truth, and nothing but the truth, deposeth and saith: 


Ques. State your name, age, and residence and occupation. 
Ans. My name is Luther H. Wood ; age, fifty-five; residence, Wy- 
andotte, Kansas; occupation, real estate and insurance agent. 
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condemnation 
Kaw Valley Railway and Improvement Com 


8 


of land of the plaintiffs in Wyandotte county, N 
by said railway and — company 
4 — it was prett — — 
uring those ings I resided in 
0 the L. L. EH. Woo W — Woo 


. At that time and 
ndotte county, Kansas, and 
ood or Luther H. Wood named in said proceed- 
x. Na you in the year 1882 or during the pendency of the 
es. you in the year or duri 

condemnation proceedings own any — whatever in the 
— of Wyandotte, Kansas, in fee simple? 


Defendant objects upon the ground that the question is incompe- 
tent, immaterial, and meal, 


Ans. I did; but the same was not in my own name of record, but 
in the name of James 8. Wood. Part of said real estate was lots 
twenty-four, twenty-five, twenty-six, and twenty-seven, in block one 
hundred and eighteen, in Wyandotte city, Kansas. 

Ques. What other roperty did you — as you say, which was 
in the name of J. 8. during 1882 and the time you acted as 
commissioner in said proceedings? 


Defendant Sr upon the ground that.the question is — 
tent, immate and irrelevant. 
Witness o — — to answering, not wishing to state what 
41 — — ae — — at that time in the county of Wy- 
an 


Ques. Was — the — rap you say you owned at the tine 
aforesaid deed ou, either wy y Sees or quitclaim deed to 
yourself or to — ber James S. W 


Defendant objects upon the — that the question is incompe- 
tent, irrelevant, and immateri 


Ans. It was deeded to James 8. Wood direct. 

Ques. Then, 2 the time that you acted as said commissioner 
or at any time in the year 1882, did the records of W 
county in the office of the register of poy show any title to any real 
estate in Wyandotte county, Kansas, to be inv in either a 
title or interest in fee — veda! n 7 or — < or did 

or any one, to your know old in your or his possession 

— deed which transfer-ed to you any title whatever to any real 
estate in the county of Wyandotte, Kansas, or in any nnn in 
the State of Kansas? 


Defendant objects u the nd that the question is incom 
tent, irrelevant, and i — 1 * 


— 1 eee new aeaee nor do I know now of any. 


‘mean by sa owned real estate in W 
. anh — aer an by ore pe fet termi ee 
the year but that the deeds to all of said property were mad 
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tp Jeakes S. Wood, as grantee, and the title in fee simple of said prop- 
erty was in said Wood? 


Defendant objects upon the 1 that the question is incompe- 
tent, irrelevant, and immaterial. 


Ans. I mean that the deeds were so made at my request and with 
his knowledge, and that the purchase: money was my own, and I 
furnished the purchase-money. 

Ques. Did James S. Wood know why you wished the said property 
transfer-ed to him? 


42 Defendant objects upon the ground that the question is in- 
competent, irrelevant, and immaterial. 


Ans. I presume he did, as I had often talked with him with regard 
— y business matters, he being my father-in-law—that is, my wiſe's 

ather. 

Ques. What was your object in purchasing property with your own 
money. as you say, and having the deed to the same made to your 
said father-in-law instead of making yourself the grantee in said deed 
or deeds, transfer-ing the title in and to such property as you bought 
with your own money, as you say? 


Defendant objects upon the — that the question is incompe- 
tent, irrelevant, and immaterial. 


Ans. Because I was in vol ved financially for debts contracted some 
years ago and did not wish to put myself in a position to — 
of what little I had until I had time to settle up and pay my liabil- 
ities. 

Ques. Then the real estate which you say you owned at the time 
you acted as commissioner in the condemnation proceedings afore- 
said, or at any time in 1882, and which you say you paid for with 
your own money, was deeded to your said father-in-law, and stood 
so deeded at said time, because you wished to prevent your creditors 
from getting the same to satisfy your debt or debts to them? 


Defendant objects upon the ground that the question is incompe- 
tent, irrelevant, and immaterial. 


Ans. Yes. As I stated above, I did not wish to put myself in a 
position to be stripped of what little I had. 
L. H. WOOD. 


I, Daniel Rich, a notary public within and for the „ Wy- 
andotte, in the State of Kansas, do hereby certify that L. H. Wood 
was by me first severally sworn to testify the truth, the whole truth, 
and nothing but the truth, and that the depositions by him 
43 subscribed as above set forth was reduced to writing by my- 
self in the presence of the said witness, and was subscri 
by the said witness in my presence, and was taken at the time and 
place in the annexed agreement specified; that Iam not counsel, 
attorney, or relative of either party or otherwise interested in the 
event of this suit; that the plaintiffs appeared by Alderson, their 
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attorney, of the firm of Alderson and Young, at the said time and 
place, and that the defendants also a at the said time and 
lace by Ferry, their attorney, of the firm of Pratt, Brumback and 
erry. 
My commission expires April 20th, 1888. 
| SKAL. ] DANIEL RICH, 
Notary Public. 


* ‘ 
9 


Fees of notary and sheriff. $3 50 
Fees of witness 1 50 


All paid by plaintiff. 
Postage, 10c. 


Opened at the instance and request of Alderson & Young, att’y- 


for pl'ff., Jan. 6, 1885, 4208. 
A. 8. THOMAS, Clerk. 
Filed Jan. 14, 1884. 


Whereupon defendant, by its counsel, then and there objected to 
said testimony of said Wood as immaterial, incompetent, and irrele- 
vant. a 2 
The court sustained defendant’s objections, to which the plaintiffs 
then and there duly excepted. The plaintiffs then rested. 

This was all the evidence offered in the case. The case was then 
3 to the court, which rendered judgment for the defendant, 
as follows: 


Judgment 


Unitep Srates oF AMERICA, \ * 
District of Kansas, : 


At a term of the circuit court of the United States of America for 
the district of Kansas, hegun and held at the city of ka, . 
44 in said district, on Monday, the 24th day of November, 1 
proceedings were had and appear of record in words a 
figures following, to wit: 


Grorce D. Hutixe and Lucy E. Hutine 


| vn. 
Kaw VALILIET RAILWAY AND IMPROVEMENT ComMPANY. 


Torspar, Jan y 6th, 1885. 

Now comes the plaintiffs herein, by Alderson and Young. their 
attorneys, and also comes defendant, by Pratt, Brumback and Ferry, 
its attorneys; and thereupon this action came on for trial, and the 
parties hereto, by their — waive a —— by written 
stipulation filed, and submitted the premises to the eourt; and there- 
—_ the court, having heard the evidence adduced and anes 
of counsel, now find for the defendants; and thereupon it the 
court here considered, ordered, and adjudged that the said Kaw 
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Valley Railway and Improvement Company, defendant herein, go 
hence without day and have and recover of George D. Huling and 
Lucy E. Huling, plaintiffs herein, its costs in this action extended, 
and that execution issue therefor; and on motion of said plaintiffs 
and on motion of said plaintiffs it is ordered that they have 30 days 
from this time in which to prepare bill of exceptions. 

Plaintiffs therefore pray the court to allow and sign this bill of 
exceptions, and that the same be signed and sealed and made a 
of the record, which is done this 17th day of February, 1885, during 

the term of said court it which the trial was had. 
C. G. FOSTER, 


Dist. Judge. 


We consent that the foregoing may be signed as the plaintiffs’ bill 
of exceptions in the above-entitled cause, and that the time for pre- 
pairing and signing the same be extended to March Ist, 1885. 

PRATT, BRUMBACK anp FERRY, 


Et Att’ys for Def't. 


a 45 Endorsed : No. 4208. Geo. D. Huling ef al. u. Kaw Valley 
3 Railway & Improvement Company. Bill of exceptions. Filed 


Feb. 17, 1885. A. S. Thomas, clerk. 


46 In the Circuit Court of the United States for the District of 
Kansas. Nov. Term, 1884. 


4 Grorc_E D. Hutine & Lucy E. Hutina, PI’t’ffs, 
ai v8. 
4 THe Kaw Vatiey Raitway & Improvement Company, Def ts. 


Know all men by these presents that we, G. D. Huling and Lucy E. 
Huling, as principals, and all of the State of Missouri, are held and 
firmly bound unto the Kaw Valley Railway and Improvement Com- 

ny, of the State of Kansas, in the sum of five hundred dollars, to 

paid to the said defendant company, its successors or assigns ; 
to which payment, well and ior | to be made, we bind ourselves 
and each of us, jointly and severally, and our and each of our heirs, 
executors, and administrators, firmly by these presents. 

Sealed with our seals. Dated this 22nd day of January, 1885. 

Whereas the above-named plaintiffs are about to prosecute a writ 
of error in the Supreme Court of the United States to reverse the 
judgment rendered in the above-entitled action by the circuit court 
of the United States for the district of Kansas: 
ae Now, therefore, the condition of this obligation is such that if the 
et above-named Oe shall prosecute their said writ of error to effect 
3 and answer all costs and damages if they shall fail to make good 
„ their plea, then this obligation shall be void; otherwise to remain 

in full force and effect and virtue. 
47 Sealed and delivered in the presence of— 
G. D. HULING. zur] 
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LUCY E. HULING. ISA. 
WM. H. CHAPMAN. [sgat. 


Strats or Missouri, 
7 ty | — ry a 
G. D. Huling and W. H. being duly sworn, depose and 


say and each for himself sai that he is worth the sum of five 
hundred dollars over and above all his just debts and liabilities. 


G. D. HULING. 
Sworn to before me this 22nd day of January, 1885. 
(seat. ] ALBERT YOUNG, 
Notary Public. 
Approved Feb’y 17, 1885. 


C. G. FOSTER, Judge. 


Endorsed: No. 4208. G. D. Huling a al. ve. Kaw Valley Railway 
& Imp. Co. Bond. Filed Feb. 17, 1885. A. S. Thomas, clerk. . 


48 Unirep States or AMERICA, \ si 
District of Kansas, : 


I, A. S. Thomas, clerk of the circuit court of the United States of 
America for the district of Kansas, do hereby 1 the foregoing to 
be a true, full, and correct copy from the record of r 
had in said court in the action of George D. Huling and Lucy. 
Huling vs. The Kaw Valley Railway and Improvement Company, 
No. 4208 in said court. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at my office, in Topeka, in said district of 
Kansas, this 23rd day of April, A. D. 1886. 

[The Seal of the Circuit Court of the United States, District of Kansas, 1862.) 


A. 8. THOMAS, Clerk. 


49 Unitep States or AMERICA, 88: 


The President of the United States to the honorable the ö 
the circuit court of the United States for the district o 
Greeting : 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said circuit court, before 
ou, between George D. Huling and Lucy E. Huling, plaintiffs, and 
he Kaw Valley Railway and Improvement Company, defend- 
ant, a manifest error hath happened, to the t damage of the ssid 
plaintiffs, as by their complaint appears, we, being willing that error, 
if any hath been, should be duly corrected and full and speedy justice 
done to the parties aforesaid in this behalf, do command you, if 
judgment be therein given, that then, under your seal, dist 

and openly, you send the record and — aforesaid, with all 

things concerning the same, to the Supreme Court of the United 

States, together with this writ, so that you have the same at Wash- 

ington on the second Monday of October next, in the said Supreme 

Court to be then and there held, that, the record and proceedings 


udges of 
Kansas, 
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aforesaid being inspected, the said Supreme Court may cause fur- 

ther to be done therein to correct that error what of right and ac- 

meeting to the laws and custom of the United States should be 
one. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States of America, this 30th day of 
March, A. D. 1885. 

[The Seal of the Circuit Court of the United States, District of Kansas, 1862. ] 


A. S. THOMAS, 
Clerk of the Circuit Court of the United States 
for the District of Kansas. 
Allowed: 
C. G. FOSTER, Judge. 


[Endorsed :] No. 4208. The Kaw Valley Railway and Improve- 
ment Company, piaintiff in error, vs. Geo. D. Huling and Lucy E. 
Huling, defendants in error. Writ of error. Filed March 30, 1885. 
A. S. Thomas, clerk. 


50 The United States of America to the Kaw Valley Railway 
and Improvement Company, Greeting: 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the circuit court of the United States for the 
district of Kansas, wherein The Kaw Valley Railwav and Improve- 
ment Company is plaintiff and Geo. D. Huling and Lucy E. Huling 
are defendants in error, to show cause, if any there be, why the 
judgment in the said writ of error mentioned should not be corrected 
and speedy E should not be done to the parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court of the United States, this 30th day of March, 


A. D. 1885. 
C. G. FOSTER, Judge. - 


Service of above citation is hereby admitted. 

April 4th, 1885. 

KAW VALLEY RAILWAY & IMPROVE- 
MENT CO., 

By PRATT, BRUMBACK & — 


Attorneys. 


Endorsed on cover: Kansas C. C. U.S. No. 230. Geo D. . 
Huling and Lucy E. Huling, plaintiffsin error, vs. The Kaw Valley 
Railway and Improvement Company. Filed March 11, 1886. 
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IN 2 


due Court of the United States, 


At the October Term, A. D. 1887. 


| GEORGE D. HULING, axp 
LUCY k. HULING. ) 
Plaintiffs in Error, 


vs 

| : No.. 
| THE KAW VALLEY RAIL- | 

WAY anpb IMPROVEMENT | 
COMPANY, 


Defendant in Error. 


— — 


IN ERROR TO THE CIRCUIT COURT OF THE 
UNITED STATES FOR THE DISTRICT 
OF KANSAS. 


Statement, Brief and Argument for Plaintiffs in Error. 


HUNTON & CHANDLER, ALBERT YOUNG, 
Of Counsel for Plaintiffs. Counsel for Plaintiffs. 


KANSAS CITY : 
PANTAGRAPH JOB OFFICE, SHEIDLEY BUILDING, NINTH AND MAIN STR? ETS. 


Es elie 


IN THE 


Supreme Court of the United States, 


At the October Term, A. D. 1887. 


GEORGE D. HULING, xp 
LUCY E. HULING, 1 
Plaintiffs in Error, 


vs. 


' 
\ 


WAY anp IMPROVEMENT 
COMPANY, 


Defendant in Error. 


THE KAW VALLEY * 


IN ERROR TO THE CIRCUIT COURT OF THE 
UNITED STATES FOR THE DISTRICT 
OF KANSAS. 


Statement, Brief und Argument for Plaintiffs in Error. 


ALBERT YOUNG, 
Counsel for Plaintiffs. 


HUNTON & CHANDLER, 
Of Counsel for Plaintiffs. 


STATEMENT. 
I. 


This is an action in the nature of assumpsit, 
brought to the June term, A. D. 1883, of the Circuit 
Court of the United States for the District of Kan- 
sas, by George D. Huling and Lucy E. Huling. citi- 
zens of the State of Missouri, as plaintiffs, and The 
Kaw Valley Railway and Improvement Company, a 
corporation of the State of Kansas, as defendant, 
to recover the sum of ten thousand dollars, for the 
value of a tract of land about a half an acre, and for 
damages to the remaining portion of said land, the 
same having been taken and occupied by the de- 
fendant under a pretended condemnation proceed- 
ing, for its railway track. The petition or declar- 
ation filed by plaintiffs, is as follows: 

* Plaintiffs, for their cause of action against the 
* defendant, allege that they are all citizens of the 
* State of Missouri, and that defendant is a corpor- 
“ation organized and existing under and by virtue 
of the laws of the State of Kansas, and a resident 
“of said State; that the plaintiffs are the owners 
in fee simple of the south half of the following 
“described tract of land, to wit: and were the 
“owners of same at the time of the grievance here- 
inafter mentioned.” 

|Here follows a full description of the entire 
tract by meters and bounds, lying and situate in 
the State of Kansas.] 

“The said railway company did, on or about 
the first day of September, 1882, unlawfully and 


ne AB 
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“without right enter apon, take possessica of, con- 
“vert and appropriate to its use a strip of said land, 
as above described, said strip being described as 
„follows, to wit: (Here follows description of the 
“land taken and occupied by the defendant.) * * 
* “That said railway company has fenced off said 
“strip, constructed its track upon the same, and is 
“now using said land for operating its cars and 
“rolling stock. That the value of said strip of 
“land so unlawfully taken, converted, appropriated 
“and used by the defendant, is the sum of three 
“thousand dollars, no part of which sum has been 
“paid plaintiffs. That plaintiffs’ remaining land 
“and lots from which said strip was taken, are les- 
“sened in value and greatly damaged by reason of 
“said taking, appropriation and using of said strip; 
“that the house and improvements and growing 
“crops on said premises are damaged and injured 
„by reason hereof. 

“Plaintiffs say that upon the payment of the 
“damages assessed in this action for the taking, 
“appropriation and conversion of said land they 
“ will execute and deliver to said defendant a deed 
“of said strip, conveying all their right, title and 
“interest to the same. 

“Wherefore plaintiffs pray judgment in the 
sum of ten thousand dollars and their costs.” 

To which the defendant filed its answer, as 
follows : 


IN THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF KANSAS. 


J OROE D. Huwine Er. AL., Plaintiffs, 
vs. 
Kaw VALLEVJ RALwAY AND lurRovx- 


i 
+ ANSWER. 
| 

MENT Company, Defendant. 


J. 


The said defendant. for anwer to the petition of 
the above named plaintiffs, filed herein, denies the 
same, and each and every allegation therein con- 
tained, except the allegation of its incorporation. 


And fora second and further answer to said 
petition, said defendant admits that it is and was at 
the several times hereinafter mentioned, a corpora- 
tion duly created and existing under and by virtue 
of the laws of the State of Kansas, and avers that 
among the purposes for which it was created was 
the construction, maintenance and operation of a 
railroad through the county of Wyandotte, in the 
State of Kansas. 

“That on or about the 18th day of April, 1882. 
»in pursuance of the statute of the State of 
“ Kansas in such case made and provided, defendant. 
“made an application in writing to Hon. W. R. 
„ Wagstaff, Judge of the District Court of Wyan- 
»dotte County, State of Kansas, in the words and 
figures following, to-wit:” 


1 


18 


5 
“To Hon, V. P. Wagstaff, Judge of the District 
Court of Wyandotte County, Kansas: 


“ Your petitioner, The Kaw Valley Railway and 
“Improvement Company. respectfully represents 
“that it is a corporation duly created and existing 
under and by virtue of the laws of the State of 
Kansas, and, as authorized by the laws of said 
State and its charter, proposes to construct its 
‘railroad through said County of Wyandotte. 

And your petitioner hereby makes this its ap- 
“ plication in writing for the appointment by your 
“honor of three commissioners, freeholders and 
residents of said county. To lay off along the line 
“of the proposed railroad of your petitioner, as 
“located by it, through section twenty-three (23), in 
“township eleven (II), range twenty-five (25), a 
“route for such proposed railroad twenty-tive feet 
“wide, as desired by said company; that such com- 
‘‘missioners may be directed to forthwith proceed 
“to lay off such route as aforesaid. 

„That they be directed to have the same care- 
“fully surveyed, and ascertain the quantity of land 
“ necessary to be taken for such purpose out of each 
‘ quarter section through which such road is located, 
“and appraise the value thereof, and assess the 
“damages thereto, and that if such commissioners 
“shall ascertain that such portion of such quarter 
“section belongs to different owners, they appraise 
the value and assess the damage of each such own- 
er's interest. 


“Kaw VALLET RAILLwA AND IMPROVEMENT Co., 
By Pratt, BromBack & Ferry, 
Its Attorneys.” 


That thereupon, on said 18th day of April, 
„1882. said judge, upon said application in writing. 


6 


under his hand appointed N. McAlpine, W. H. Ryus 
“and L. H. Wood. three freeholders, residents of said 
“Wyandotte County, commissioners for the pur- 
“poses in said petition specified. which said ap- 
„ pointment is in the words and figures following. 
“to wit:” 


* Before Hon. II. H. Wagstaff, Judge of the District 
Court of Wyandotte County: 


“In the matter of the application of the 
“Kaw Valley Railway and Improvement Com- 
“pany for the appointment of commissioners 
“to condemn land. On reading and filing the 
“application in writing of the Kaw Valley Rail- 
“way and Improvement Company, a corpora- 
“tion duly created and existing under and by 
“virtue of the laws of the State of Kansas, where- 
by it appears that said company proposes to con- 
“struct its railroad through section twenty-three 
* (23), in township eleven (IU. range twenty-five (25). 
»in said County of Wyandotte, and praying for the 
“appointment of three commissioners, freeholders 
“and residents of said county. to lay off along the 
“line of such proposed road as located through said 
“section a route for such proposed railroad twenty- 
“five feet in width, as desired by said company. 

“Tt is hereby ordered that N. McAlpine, W. H. 
„ Ryus and L. H. Wood, three free-holders and res- 
‘“idents of Wyandotte Couuty, be and they are 
“hereby appointed three commissioners for the pur- 
“poses aforesaid. 

“And said commissioners are hereby directed 
“to proceed forthwith to lay off such route through 
“said section twenty-three (23), and of the width 
“ aforesaid, as desired by said company. 
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* That said commissioners have the same care- 
fully surveyed, and ascertain carefully the quan- 
* tity of land necessary for such route out of each 
quarter section through which such road is located, 
“and appraise the value thereof and assess the 
“damages thereto; and that if said commissioners 
„shall ascertain that such portion of such quarter 
“section belongs to different owners, they appraise 
“the value and assess the damages of each such 
owner's iuterest, and that they make and file a 
“report of their doings in the premises, pursuant to 
“the statute in such case made and provided. 

„W. R. Waastarr, 
»Distriet Judge.” 


“That said petition and order of appointment 
‘‘ were on the same day duly recorded:in the office of 
“the register of deeds for said Wyandotte County: 
“that on this 19th day of April, 1882, said commis- 
‘sioners were duly sworn to faithfully discharge 
“their duties as such commissioners; that on the 
20th day of April, 1882, said commissioners caused 
„a notice of the time when they would proceed to 
lay off a route for said railroad through said section 
“ twenty-three (23), in township eleven (11), of range 
“ twenty-five (25), and appraise the value and assess 
“the damages to each quarter section through and 
“over which said railroad might be located, to be 
published in the Wyandotte Herald, a newspaper 
printed and published weekly in said County of 
“ Wyandotte, and of general circulation therein, and 
“the same to be published weekly thereafter in each 
“issue of said paper up to the 22nd day of May, 1882, 
„which said notice is in the words and figures fol- 


“ lowing, to-wit:” | , 
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8 “RAILROAD NOTICE. 


“To all persons owning lands on the line of 
“the railroad of the Kaw Valley Railway and Im- 
“provement Company, as the same is now or may 
“be located through section twenty-three (23), in 
“township eleven (11), of range twenty-five (25), in 
“the County of Wyandotte and State of Kansas: 
“You are hereby notified that the undersigned 
“commissioners, duly appointed by Hon. W. R. 
“Wagstaff, Judge of the District Court of said 
“county, upon the application in writing of said 
“company for that purpose, will, on Monday, May 
22nd, 1882, proceed to lay off a route for said rail- 
“road through said section, and appraise the value 
“of, and assess the damages to, each quarter section 
“through and over which said railroad is, or may 
be located. 

„N. McA.pineg, 
“W. H. Ryus, 
8 II. Woop, 


Commissioners.” 


That on said 22nd day of May, 1882, said com- 
missioners, in pursuance of said order of appoint- 
ment and said notice. proceeded to lay off a route for 
the railroad of said defendant through said section 
twenty-three (23). township (II). range twenty-five 
(25), in said County of Wyandotte, and upon the 
the line of which said railroad was located, and ap- 
praised the value of the portion so laid off and 
assessed the damages thereto, and thereupon made 
and sigued a written report of their doings in the 
premises, which said report, except the exhibits 
thereto attached, is in the words and figures fol- 
lowing, to-wit: 


t 
t 
| 
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Before Hon. N. R. Wagstaff, Judge of the District 
‘ourt of Wyandotte County. 


“In the matter of the application of the Kaw Valley 
“Railway and Improvement Company for the 
“appointment of commissioners to condemn 
“lands in Wyandotte county. 


“The undersigned commissioners, duly ap- 
pointed in the above matter by Hon. W. R. Wag- 
“ staff, Judge of the District Court of said Wyan- 
“dotte county, by an order made herein on 
“the 18th day of April, 1882, which is filed here- 
“with, marked ‘Exhibit A,’do hereby in pursuance 
“ of the terms and provisions thereof, make and file 
“this, our report of our doings in the premises; 

“That we took the oath provided by law, to 
“ faithfully and honestly discharge our duties, which 
is hereto attached and made a part hereof, and is 
“marked ‘ Exhibit B.’ 

“That we gave notice we would on the 22nd 
“day of May, 1882, proceed to lay off the route for 
“said railroad through section twenty-three (23), 
“ of township eleven (II), of range twenty-five (25), 
»in said county of Wyandotte and State of Kansas, 
“and appraise the value of, and assess the damages 
to. each quarter section through and over which 
“said railroad is or may be located; which said 
notice was given by publication in the Wyandotte 
“Herald, a newspaper published and of general 
“circulation in said Wyandotte county, more than 
“thirty days hefore the time so fixed, the first pub- 
“lication of which was on the 20th day of April, 
1882, and was published in said paper each week 
“up to the time so fixed, a copy of which notice, 
“with proof of due publication thereof, is hereto at- 
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“tached and made a part hereof, and marked 
„Exhibit C.“ 

“That in pursuance of said order and notice, we 
“did, on the 22nd day of May, 1882. proceed to lay 
“off such route through said section over and upon 
the line on which the said railroad is located; that 
“we had a strip of land twenty-five (25) feet in 
“width, as desired by said railroad company, over 
“and across the northeast quarter of said section 
“twenty-three (23) for its right-of-way. Carefully 
“surveyed and ascertained carefully the quantity 
“of land necessary for such purpose out of such 
“quarter section through which said route is 
„located. and appraised the value of such portion 
“of such quarter section, which is described as fol- 
“lows: 

“*A strip of land twenty-five (25) feet wide in 
„the N. W. I-4. of section 23, T. 11, R. 25, Wyandotte 
“*County, Kansas, lying between two lines which 
extend from the line between the States of Mis- 
“*souri of Kansas to the east bank of the Kansas 
River. The center line between the said boundary 
„lines begins at a point on said state line 890 8-10 
feet south of the southwest corner of the northwest 
** 1-4 of Sec. 7, T. 49. R. 33, Jackson Couuty, Mis- 
“* souri, and runs on a curve of which the radius is 
603 S-10 fect for a distance of 402 1-10 feet, de- 
**flecting to the right from a tangent which bears 
„south 56 degrees 24 minutes west at said point of 
„beginning: thence running 79 9-10 feet on a tan- 
„gent bearing N. 8ddegrees 24 minutes W.; thence 
* ‘deflecting to the right and running 321 2-10 feet. 
“eon a curve, of which the radius is 644 2-10 feet: 
“*thence on a tangent bearing N. 66 degrees 49 
“*minutes west to the east bank of the Kansas 
“*River, containing 46-100 of an acre; and which 
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is the quantity of land required by said company 
out of said quarter section, at $725; and assessed 
“*no damages to said land, out of which the same 
„eis taken, thus making a total of $725; that said 
„land belongs to the heirs of A. B. Huling, who 
“ “are entitled to said $725. 
„That upon the tracing which is hereto at- 

„ tached. made a part hereof and marked Exhibit 
„D., the center line of said railroad is marked in 
„red. 

„L. H. Woop. 

„N. MoArrirx. 

„W. H. Ryvs.”’ 


That thereupon and on the 6th day of June, 
1882, said commissioners filed said report, with the 
exhibits thereto attached, in the office. of the County 
Clerk of said Wyandotte county; 

That said County Clerk thereupon made a copy 
of said report, and on the Sth day of June, 1882, 
filed the same in the office of the treasurer of said 
County of Wyandotte; 

That thereupon after said tiling. and on the 
same day the defendant caused to be paid to the said 
County Treasurer the sum of $725.00, which was the 
full amount of such appraisement so made by said 
commissioners; that thereupon and on the same day 
said County Treasurer endorsed upon said copy of 
said report so filed with him a certificate of said 
payment under his hand and seal of office; 

That thereupon and on the same day, the 
defendant caused such copy of said report, with the 
certificate of the County Treasurer thereon, to be 
filed and recorded in the office of the register of 
deeds for said County of Wyandotte; : 

That thereupon and thereafter said defendant 
took possession of the property so as aforesaid con- 
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demned and constructed upon it a railroad,and has 
ever since been in actual possession of and operating 
the same: that the land so acquired by this defend- 
ant by virtue of the condemnation proceedings 
above set forth is the same land described in the 
petition herein as unlawfully entered upon and 
taken by defendant. 

And this defendant denies each and every alle- 
gation of said petition not hereinbefore in this 
second defense specifically admitted. 

Wherefore defendant prays to be dismissed 
with its costs. 

Pratt, BrumBack & FERry, 
Att’ys for Defendants. 


To this answer plaintiffs tiled their demurrer, 
which is in words as follows, to wit: 


“ DEMURRER. 


“EIN THE CIRCUIT COURT OF THE DISTRICT 
OF KANSAS. JUNE TERM, 1883. 


“(irorcGe D. Heine ef u., 
Plaintiffs, 
re, 
» Tux Kaw VALLE RAILWwWLVY anp 
IMPROVEMENT CoMPANY, 
Defendant. 


* Plaintiffs for their demurrer to the second 
“count of defense in defendant’s answer herein 
Say: 

1. That said district court of Wyandotte 
“County, Kansas, or said board of commissioners, 
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never acquired jurisdiction over the owners of the 
land. the plaintiffs herein, or said land described, 
for the reasons that Said alleged notice in said 
“alleged proceedings is not such as is required by 
„law in such cases. 

2. That said second defense in said answer 
“does not state facts sufficient to constitute a de- 
“fense in this action.” 

This demurrer, after being argued by the res- 
pective attorneys for said parties, and being heard 
by the Court, the same was overruled, to which 
plaintiff duly excepted at the time. 

In due time plaintiffs filed their reply, and by 
consent of defendant filed their amended reply, 
which is in words and figures as follows, to-wit: 


AMENDED REPLY. 


IN THE UNITED STATES CIRCUIT COURT FOR 
THE DISTRICT OF KANSAS, JUNE 
TERM 1884. 


3E0RGE D. HuLI Nd Ax D Lucy E. Hv ine, 
Plaintiffs, 
rs. 
Tue Kaw VALLET RAILLwar AND 


IMPKOVEMENT COMPANY, 
Defendant. 


REPLY. 


Now come plaintiffs, and for reply to defend- 
ant’s answer, herein deny each and every allegation 
therein contained. 
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Plaintiff's further answering, say that said al- 
leged condemnation proceedings, and all the acts, 
judgments and proceedings of the District Court of 
Wyandotte County. Kansas. and of the alleged com- 
missioners appointed by said Court, and each and 
all of their said acts and proceedings as set up in 
defendant’s second defense in its answer herein, are 
illegal and invalid and constitute no defense to this 
action, for the reason that L. H. Wood, one of the 
said alleged commissioners in said pruceedings set 
out, was not at said time of his appointment or 
thereafter, a freebolder and resident of said Wyan- 
dotte county, Kansas, through which said railroad 
was to be laid off, in that he was not the owner or 
possessor of the legal title of any real estate in said 
Wyandotte County, or any other county of said 
State, as required by law. 


III. 


“The plaintiffs at all the times of said alleged pro- 
“ ceedings, and ever since, have been residents and 
“citizens of the State of Missouri; that they never 
had any knowledge or information of said alleged 
* proceedings, and were not present at the same; 
“nor ever authorized any one to appear for them, or 
“ever inany manner consented to such proceedings; 
“that all of said alleged acts and things were done 
“against their will.” 

By consent of parties, a trial by jury being 
waived in writing, the cause came up for trial on 
the 6th day of January, 1885, and plaintiffs and de- 
fendants being present by themselves and their 
counsel, the following proceedings were had, to wit: 
(See page —, bill of exceptions and record.) De- 
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“fendant waived proof of title in plaintiffs at the 
“time of said condemnation proceedings, and ad- 
“mitted title and possession in tiem at said time, 
“and admitted the taking and occupancy of the 
land described in plaintiffs’ petition, being the same 
“us described in the condemnation proceedings as 
“set up in their answer; and that defendant was still 
in possession and operating its railway over same. 
“Plaintiff then offered the testimony of witnesses 
“tending to show that the value of and damages to 
“said premises and improvements by said alleged 
“taking would exceed the sum of five thousand 
“dollars, when plaintiffs rested their case. 

“The defendant. to support the issues on its 
“behalf, introduced in evidence a duly certified 
“copy of the alleged condemnation proceedings, 
“which plaintiffs admitted was a true and correct 
“copy of said records and of said proceedings, and 
“which is in words and figures the same and iden- 
“tical with the answer as heretofore in their record 
“set out. Defendant then rested its case. 

“ Plaintiffs then offered in evidence the follow- 
“ing deposition of L. H. Wood, one of the alleged 
“commis: = iu said condemnation proceedings, 
* defendaut expressly waiving the personal appear- 
“ance of said Wood, said deposition being in words 
“and figures as follows: 


Deposition or L. H. Woop. 


Ques. State your name, age. and residence and 
occupation. 

Ans. My name is Luther H. Wood; age fifty- 
five; residence, Wyandotte, Kansas; occupation, real 
estate and insurance agent. 

Ques. Do you remember the condemnation 
proceedings of the Kaw Valley Railway and Im- 
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provement Company, wherein a strip of land of the 
plaintiffs, in Wyandotte County, Kansas. was con- 
demned by said Railway and Improvement Com- 
pany ? 

Ans. Yes; it was pretty early in 1882. 

Ques. At that time and during those proceed- 
ings I resided in Wyandotte County, Kansas, and I 
am the L. H. Wood or Luther H. Wood named in 
said proceedings as one of the commissioners. 

Ques. Did you in the year 1882 or during pen- 
deney of this said condemnation proceedings own 
any real estate whatever in the County of Wyan- 
dotte. Kansas, in fee simple ? 

(Defendant objects, upon the ground that the 
question is incompetent, immaterial and irrele- 
vant.) 

Ans. I did, but the same was not in my name 
or record, but in the name of James S. Wood; part 
of said real estate was lots twenty-four, twenty-five, 
twenty-six and twei.ty-seven, in block one hundred 
and eiahteen, in Wyandotte City, Kansas. 

Ques. What other property did you own, as 
you say, which was in the name of J. S. Wood dur- 
ing 1882. and the time you acted as commissioner 
in said proceedings ? 

(Defendant objects, upon the ground that the 
question is incompetent, immaterial and irrele- 
vant.) 

Witness objects to answering, not wishing to 
state what other property he did own at that time 
in the County of Wyandotte, State of Kansas. 

Ques. Wasall the property that you say you 
owned at the time aforesaid deeded to you, either by 
warranty or quit-claim deed, to yourself or to the 
said James S. Wood ? 
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(Defendant objects, on the ground that the ques- 
tion is incompetent, irrelevant and im material.) 

Ans. It was deeded to Jas. S. Wood direct. 

Ques. Then during the time that you acted as 
said commissioner, or at any time in the year 1882, 
did the records of Wyandotte County in the office of 
the register of deeds show any title to any real es- 
tate in W. :ndotte County, Kansas, to be invested 
in you, ei cher a title or interest in fee simple, or 
avy legal or equitable title: or did you or any one 
to your knowledge hold in your or his possession 
any deed which transferred to you any title what- 
ever to any real estate in the connty of Wyandotte, 
Kansas, or in any other county in the State of 
Kansas? 

(Defendant objects, upon, the ground that the 
question is incompetent, irrelevant and immaterial.) 

Ans. I did not know of any, nor do I now 
know of any. 

Ques. What do you mean by saying that you 
owned real estate in Wyandotte county at the time 
you acted as commissioner as aforesaid, or in the 
year 1882. but that the deeds to all of said property 
were made to James S. Wood as grantee, and the 
title in fee simple to said property was in said 
Wood ? 

(Defendant objects, upon the ground that the 
question is incompetent, irrelevant and immaterial.) 

Ans. I mean that the deeds were so made at 
my request and with his knowledge, and that the 
purchase money was my own, and I furnished the 
purchase money. 

Ques. Did James S. Wood know why you 
wished the said property transferred to him ? 

(Defendant objects, upon the. ground that the 
question is incompetent, irrelevant and immaterial.) 
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Ans. I presume he did, as 1 had often talked 
with him in regard to my business matters. He 
being my father-in-law, that is, my wife's father. 

Ques. What was your object in purchasing 
property with your own money, as you say, and hav- 
ing the deed tothe same made to your said father- 
in-law instead of making yourself the grantee in 
said deed or deeds, transferring the title in and to 
such property as you bought with your own money, 
as you say ? 

(Defendant objects, upon the ground that the 
question is incompetent, irrelevant and immaterial.) 

Ans. Because I was involved financially for 
debts contracted some years ago, and did not wish 
to put myself in a position to be stripped of what lit- 
tle [ had until I had time to settle up and pay my 
liabilities. 

Ques. Then the real estate which yuu say you 
owned at the time you acted as commissioner in the 
condemnation proceedings aforesaid, or at any time 
in 1882. and which you say you paid for with your 
own money, was deeded to your said father-in-law, 
and stood so deeded at said times because you 
wished to prevent your creditors from getting the 
same to satisfy your debt or debts to them ? 

(Defendant objects, upon the ground that the 
question is incompetent, irrelevant and immaterial.) 

Ans. Yes: as | stated above, I did not wish to 
put myself in a position to be stripped of what lit- 
tle I had. 

L. H. Woop. 

1. Daniel Rich, a notary public within and for 
the County of Wyandotte, in the State of Kansas do 
hereby certify that L. H. Wood was by me first sever- 
ally sworn to testify the truth, the whole truth and 
nothing but the truth. and that the depositions by 
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him subscribed as above set forth, was reduced to 
writing by myself in the presence of the said wit- 
ness, and was subscribed by the said witness in my 
presence, and was taken at the time and place in the 
unnexed agreement specified, that I am not counsel, 
attorney, or relative of either party, or otherwise 
interested in the event of this suit. That the 
plaintiffs appeared by Alderson, their attorney, of 
the firm of Alderson & Young, at the said time and 
place, and that the defendants also appeared at the 
said time and place by Ferry, their attorney, of the 
firm of Pratt, Brumback & Ferry. 

My commission expires April 20th, 1888. 

[SEAL. ] DaniEL Ricu, Notary Public. 


Upon the objection of the defendant to said 
testimony, the Court excluded the testimony of 
said Wood, to which the plaiutiff at the time duly 
excepted. This was all the testimony offered in the 
case, which being submitted to the Court upon the 
pleadings and evidence, judgment was rendered for 
the defendant. 


The material parts and sections of the stat- 
utes of the State of Kansas under which the alleged 
condemnation proceedings set up as a defense here- 
in were had, are as follows: 


Statutes of Kansas, 1885, chapter 23, Art. 9. 
APPROPRIATION OF LANDS FOR THE USE OF RAILWAY 
AND OTHER CORPORATIONS. 


Sec. 86. Before any Buard of County Com- 
missioners shall proceed to lay off any 
railroad route, as herein provided, notice 
of the time when the same shall be com- 
menced shall be given by publication 
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thirty days before the time fixed, in some 
newspaper published in such county, or 
if none be published therein, then in one 
of general circulation in the county 
wherein such railroad is to be laid off; 
aud an appeal shall be had from the de- 
termination of the Board of the County 
Commissioners as to the value of the 
land, crops, buildings and other improve- 
ments on said land, and for allother such 
damage sustained by such person or per- 
sons by reason of such right-of-way so 
appropriated, in the same manner as ap- 
peals are granted from the judgment of 
a justice of the peace to the District Court; 
aud said appeal and all subsequent pro- 
ceedings shall only affect the amount of 
compensation to be allowed, but shall 
not delay the prosecution of the work on 
said railroad, upon said company paying 
or depositing the amount so assessed by 
said commissioners with the Count 
Treasurer of the county within whic 
the lands are situated; and upon the 
said company executing a bond with suffi- 
cieut security, to be approved by the 
County Clerk, to pay all damages and 
costs which said company may be ad- 
judged to pay by said district court, said 
company may, notwithstanding said ap- 
peal, take possession of and use the said 
land and construct its road over the 
same. 


Sec. 87. That any railway corporation, in- 
stead of applying to the board of county 
commissioners as hereinbefore provided, 
or any person or persons through whose 
land or premises any railroad has been 
or is being constructed, may apply to the 
judge of the district court of the county 
through which any railroad is or is to be 
built, for the appointment of three com- 
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missioners to make the appraisement and 
assessment of damages instead of the 
county commissioners; said commission- 
ers shall be freeholders and residents of 
the county through which such railroad 
is, or is to be built. Such appoiutment 
shall be made by the district judge on the 
written application of the corporation or 
the person or persons, their agent or at- 
torney. The appointment shall be made 
in writing, under the hand of the judge, 
and delivered to the party applying there- 
for. The application for the certificate 
of appointment shall be recorded in the 
office of the register of deeds of the proper 
county. In case any vacancy occurs or 
any such cotnmissioner or commissioners 
refuse to serve on such board, the district 
judge shall appoint, in the manner herein 

rovided some other person. or persons, 

aving the qualifications herein provided. 
Such commissioners shall be sworn to 
honestly and faithfully diecharge their 
duties as such commissioners, and they 
shall do and perform all things in the 
manner, and under the same regulations 
and restrictions as are provided in case 
such duties were preformed by the county 
commissioners, and the subsequent and 
other proceedings, including appeal, shall 
be done and performed in the same man- 
ner, and the railroad company shall pay 
all costs accruing under any application 
under this section. 


Also, Chap. 104, of same statutes: 


AN ACT CONCERNING THE CONSTRUCTION OF 
staTures, p. 919. Words giving joint 
authority to three or more public officers 

or other persons, shall be construed as 

giving such authority to a majority of 
them, unless it be otherwise expressed in 
the act giving the authority. 
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ASSIGNMENT OF ERRORS. 


I. 


The Court erred in overruling the demurrer of 
plaintiffs to the defendant's answer. 


II. 


The Court erred in the trial of this cause in 
excluding the deposition and testimony of L. H. 
Wood, against the objections of the plaintiff. 


III. 


The judgment is against the law and the evi- 
dence. 
IV. 
The judgment of the Court should have been 
for the plaintiffs. 


POINTS OF LAW. 


Three leading legal propositions are raised by 
the record and the assignment of errors for deter- 
mination in this cause. 

First. Was the notice of the commissioners as 
set up in the answer herein, aa compliance with 
the provisions of the statute of Kansas for such 
cases ? 

Second. Is that statute in its provisions as to 
notice “due process of law” within the purview of 
the 14th amendment to the Constitution of the 
United States ? 

Third. Was it competent for the plaintiffs to 
show by the testimony of L. H. Wood, one of the 
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alleged commissioners, that he was nota freeholder, 
and therefore disqualified to act at the appraisement 
of the land sought to be taken, and thereby con- 
tradict the recitals in the record and judgment of 
the district court, as set up in the answer ? 


FIRST PROPOSITION. 


Upon THE First Proposition ir is APPARENT 
THAT THIS NOTICE IS ADDRESSED TO NO PERSON BY 
NAME, CONTAINS NO DESCRIPTION OF ANY PARTICULAR 
TRACT OF LAND SOUGHT TO BE TAKEN, ADVISES NO PER- 
SON THAT THEY PROPOSE TO TAKE ANY PORTION OF HIS 
OR HER LANDS, AND FAILS TO, DESIGNATE ANY PLACE 
WHERE SAID COMMISSIONERS WOULD MEET, OR ANY PAR- 
TICULAR TIME, EXCEPT ON Monpay, May 22, 1882. 


Such a pretended notice lacks all the elements 
necessary to afford information to tie parties 
affected, and is upon well accepted principles and au- 
thority no notice, and void. Notice is generally said 
to be whatever is sufficient to put a man of ordi- 
nary prudence on inquiry, and in the language of 
Mr. Justice Story: *“* Whatever is sufficient to put a 
“party on inquiry (that is, whatever has reasonable 
“certainty as to time, place, circumstances and per- 
sons) is in equity held to be good notice.” 

2 Story’s Equity Jurisprudence, Sec. 400. 

Vail v. Morris and Esser R’y Co., 1 Zabriskie 
(N. J. L.). 189. 
Chicago & Alton R. N. Co., v. Smith, 78 III., 98. 
In re N. F. C. & Hud. R. NR. Co. v. Rar, 
70 N. I., 191. 
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Clark v. City of Elizabeth, 32 N. J. L., 357. 

Strang et ul v. Beloit & Madison R' Co., 16 
Wis., 635. 

State v. Plainfield, 38 N. J. L., 95. 

State v. City of Perth Amboy, 5 Dutch (N. J.), 
259. 

Peoria d Rock Island Ry Co. v. Warner, 61 
III., 52. 

2 Desty on Taxation, p. 826. 

Eastman v. Little, 5 N. H., 290. 

Farnum v. Buffum, 4 Cush., 260. 

Kittsmiller v. Kitchen, 24 la., 163. 

Corbin v. Young, 24 Kas., 198. 


The Supreme Court of New Jersey, in the case 
supra of Vail v. The Morris and Essex Ry Co., has 
heen called upon to construe a notice about identi- 
eal with the one at bar. 

The Statute required that the landholder should 
have notice of the meeting of the commissioners, 
generally. Condemnation proceedings were had 
upon the following notice: 

“That an application will be made to assess the 
price or value of the land owned by him, over 
“which the said company have located their branch 
“road from their original road to Dover, and all the 
» damages which the commissioners so to be ap- 
„pointed are authorized to assess.“ 

The Court say: 

“The radical defect apparent upon the face of 
these proceedings is that it does not appear that the 
landholder, whose title was sought to be divested. 
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was in any way informed previous to the meeting of 
the commissioners of the location or quantity of the 
land required by the company for the use of their 
road. 

»The proceedings were iustituted for the pur- 
pose of divesting the landholder of the title to his 
freehold and vesting it in the company. Every 
principle of law, every dictate of justice, requires 
that in such a proceeding the landholder should be 
distinctly apprised of the extent of the claim made 
by the company, and of the location of the land of 
which he is to be disseized. 

The statute requires that the landholder shall 
have notice of the meeting of the commissioners. 

He is entitled to be heard before.them, and to es- 
tablish his claim by evidence. But of what avail is 
his right to be heard and to produce evidence, if he 
is not distinctly informed of the location of the road, 
and the quant:ty of the land required by the com- 
pany for its use? Without this information how 
can he be prepared to show the extent of his dam- 
ages. 

“It is true, the charter does not in express terms 
require such specification to be made in the applica- 
tion for the appointment of commissioners, but this 
necessarily cannot be rendered more imperative, 
or its propriety more obvious by legislative sanc- 
tion.” Referring to the notice : 

This is the whole specification upon the face 
ok the proceedings. No reference is made to any 
“other record where the requisite information may 
“be procured.” 
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As to necessity of stating time and place in no- 
tice, see further 2 Desty’s Taxation, 826-7. 

In the matter of N. F. C. & H. R' Co. v. Raw 
supra, late N. Y. case, where a railroad act ex- 
pressly required a petition to contain a description 
of the land, the Court holding a lengthy description 
void for uncertainty. say: 

„Without this, the owner cannot tell what por- 
“tion of his land is required. In proceedings of 
“this character extreme accuracy is essential for 
“the protection of the rights of all parties, and a 
failure to comply with the statute must lead to 
„difficulty and embarrassment.” 

In another similar case, Strang et al. v. The 
Beloit d Madison R Co. supra, the Court uses the 
following language: 

In a case where a company proceeds to con- 
“demi land under its charter, there is much reason 
“for saying it should define with precision the loca- 
“tion and quantity required in order to apprise the 
the owner of the extent of the claim, and that he 
„may Fnow the situation of the property of which 
“he is to be disseized.”’ 

The case of the State v. Plainfield supra, is even 
more pointed. There a section of the charter of 
the City of Plainfield required ten days’ published 
notice of the intended adoption by the council of 
any ordinance. 

Objection was raised to the sufficiency of the 
notice, as it named no time and place. The Court 
say: “It is a fundamental law that no man shall be 
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depri ved of his rights, either of person or property, 
„without an opportunity tobe heard. He cannot be 
heard unless he have a reasonable notice of the time 
when and the place where his rights are to be ad- 
“ judged.” 

Chicago & Alton R. R. Co v. Smith supra, was 
an action in ejectment by Smith against the rail- 
road company to recover land occupied by the de- 
fendant as a right-of-way under a condemnation 
proceeding. The charterof the defendant railway 
company provided as follows: Notice by publica- 
“tion in some newspaper in St. Clair County shall 
“ be first given for thirty days to the owners or oc- 
“cupiers or unknown owners, as the case may be, 
of the inteutiou on the part of said corporation to 
„apply tothe governor for the appointment of com- 
* missioners,” &c. , 

It was contended by the company “that th 
charter did not require the owner to be named in 
“the notice,” &. 

But, says the Court: 

“When a notice is required, and the mode of 
service is not specified, the law requires it shall be 
personal. And usually, when the notice is required 
“by publication, it must be directed to the person 
by name who i: required to be notified; such bas 
* uniformly been the construction placed upon the 
“chancery act, the attachment act and proceedings 
“of this character.” 

And referring to proceedings of this summary 
nature, the Court proceeds: 


„„ ˙ ON cree” 
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It is a rule of general application, that a party 
cannot be deprived of his rights without having 
“ notice and an opportunity to be heard. 

* And when the proceedings is summary, and 
“the notice is only constructive, courts will never 
‘abridge the right to notice, or substitute some- 
“thing in the place of that required by statute.” 

In the State v. City of Perth Amboy supra, 
the city charter required that “ All propositions for 
‘improvements shall be advertised by the council 
in one of the city papers, or set up in five public 
„places of the city for twenty days, and that the 
parties interested shall. if they desire, have an op- 
“portunity of being heard thereon before the coun- 
“cil or appropriate committe.” 

The only notice given was the following pub- 
lication: 

* Resolved, That the city clerk give notice that 
“the city council propose to order the coustruction 
“of a sewer, 1 * ’ and that all per- 
“sons interested are notified that they will be 
“heard, if they have objections to offer, before the 
“committee on sewers within twenty days from 
date. 

“Perth Amboy, May 21, 1859.” 

“This notice is deticient in several particulars. 
“It specifies no time nor place, when and where, the 
person interested could be heard. The charter does 
“not in ferms express that the council shall appoint a 
“time and place of hearing, but the very nature and 
“object of a notice require it. The ordinance was 
“held void for this reason.” 
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The Peoria d' Rock Island Railway Co. v. War- 
ner supra, Was an action of trespass; the defendant 
justified by alleging a previous condemnation with- 
out proper notice. 

The Court says: 

“The party whose land is to be taken has the 
“right to reasonable notice of the time and place 
when and where application will be made for the 
“appointment of the persons who are to assess the 
„damages.“ 


SECOND PROPOSITION. 


Upon THE SECOND PROPOSITION, THE STATUTE OF 
Kansas, Sec. 86, AS TO NOTICE, IS UNCONSTITUTIONAL 
AND VOID, FIR THE REASON THAT IT FAILS TO PRO- 
VIDE FOR ANY PROPER OR REASONABLE NOTICE TO THE 
LAND OWNER, WHEKEBY HE MAY BE HEARD BEFORE 
HIS LAND IS TAKEN AND CONDEMNED, AND IS THEREFORE 
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NOT “ DUE PROCESS OF LAW,” AS GUARANTEED BY THE 


14TH AMENDMENT TO THE FEDERAL CONSTITUTION. 


By the terms of this statute the land owner is 
not accorded the common civil right of being des- 
ignated by name, whether known or unknown. No 
description of the route of the projected road, or de- 
scription of any land sought to be taken, is required. 

Though these commissioners are to meet and 
hear evidence, and appraise the value of land taken, 
and adjudicate as to the property of the landowner, 
yet in the notice no place of their meeting is re- 
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quired where the landowner may appear himself or 
subpoena his witnesses, or produce his testimony. 
Well settled and long established principles of an 
enlightened jurisprudence in this statute are ignored 
and overthrown. 

As well said by Mr. Wesster, in his often 
quoted detinition of due process of law :” 

“The meaning is that every citizen shall hold 
“his life, liberty, property and immunities, under 
“the protection of the general orders which govern 
“society; everything which may pass under the 
“form of au enactment is not therefore to be con- 
“sidered the law of the land.” 

Such a statute may be regarded the “Jaw of 
“the land,” in a State (Kansas) whose constitu- 
tion contains no vestage of a prohibition upon its 
Legislature from taking “life, liberty or property 
“without due process of law.” that cardinal princi- 
pal of magna charta reserved in nearly all of our 
State Constitutions ; but I submit, that such a 
statute cannot stand against the prohibition con- 
tained in the Fourteenth Amendment. 

Davidson v. New Orleans, 96 U. S. 97-104. 

Hurtando v. People of California, 110 U. S., 
516-525. 

Hagar v. Reclamation Dist., etc., 111 U. S. 
701. 

Mulligan v. Smith, 59 Cal., 206-230. 

In Hagar v. Reclamation Dist., etc., supra, Mr. 
Justice Frevp has forcibly said: 

“It is sufficient to observe here that by due 
process of law’ is meant one which, follow- 
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“ing the forms of law, is appropriate to the 
“the case, and just to the parties to be affected. 
“It must be pursued in the ordinary mode pre- 
“scribed by the law; it must be adopted to the end 
“to be attained; and wherever it is necessary for 
“the protection of the parties, it must give them an 
“opportunity to be heard respecting the justice of 
“the judgment sought. The clause in question 
“ means, therefore, that there can be no proceeding 
“ against life, liberty or property which may result 
»in the deprivation of either, without the observ- 
“ance of those general rules established in our jur- 
isprudence for the security of private rights.” 

In Davidson v. New Orleans supra, Mr. Justice 
Brapuiey detines very clearly and at length the 
meaning of this term in our jurisprudence. Referr- 
ing to Murray’s Lessee, &c., case, 18 How. 272: 

But the Court in that case expressly holds that 
“it is manifest that it was not left to the legislative 
power to enact any process which might be de- 
“vised. The article is a restraint on the legislative 
“as well as on the executive and judicial power of 
“the government, and cannot be so construed as to 
leave Congress free to make any prucess ‘ due pro- 
“cess of law’ by its mere will; p. 276. I think then 
“ we are entitled, under the Fourteenth Amendment, 
„not only to see that there is some process of law, 
“ but ‘due process of law ’ provided by the State law 
“when acitizen is deprived of his property, and that 
“in judging what is ‘due process of law’ to the cause 
“and object of the taking, whether under the tax- 
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“ing power. the power of eminent domain, &c.; and 
“if found to be suitable or admissable in the special 
“case, it will be adjudged to be ‘due process of 
„law.“ but if found to be arbitrary, oppressive and 
* unjust, it may be declared to be not ‘due process 
of law;”’ p. 107. 

In Mulligun v. Smith, 59 Cal. supra, a well con- 
sidered case, was an action in ejectment for land 
sold for nonpayment of a special assessment. 
The Court, speaking as to the property owner's 
right to notice, &c., says: 

* Unless the Statutes provided for giving him 
notice of the presentation of the petition, and no- 
“tice was in fact served upon him, if he had no 
such notice and no opportunity to be heard upon 
it, it is difficult to see how he can be concluded 
“by an adjudication to which he was not a party 
“and of which he had no notice. For it is a princi- 
pal which underlies all forms of government by 
law. that a citizen shall not be deprived of life, 
liberty or property without due process of law. 
“The legislature has no power to take away a 
“man’s property, nor can it authorize its agents to 
“to do so without tirst providing for personal no- 
“ tice (or by publication) to be given him, and for a 
“full opportunity of time, place and tribunal to be 
* heard in defense of his rights.” 

Referring to a notice given in this case. the 
Court says: 

“This notice was not directed to the defendant 
“or any property owner by name. It was not per- 
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“sonal notice. It was simply a general notice that 
“the report of the board was open for inspection. 
“It did not notify or summon any property owner 
“to appear before the board or the County Court, 
“or any other tribunal at any time or place to file 
“ objections or assert rights.” 


THIRD PROPOSITION. - 


Tue CourRT SHOULD HAVE PERMITTED THE PLAIN- 
TIFFS TO SHOW BY THE TESTIMONY OF L. H. Woop, 
ONE OF THE ALLEGED COMMISSIONERS, THAT HE WAS 
NOT A FREEHOLDER AND 388 THEREFORE DISQUALIFIED 
TO ACT AT THE APPRAISEMEN?, AND THEREBY OONTRA- 
DICT THE JURISDICTIONAL RECITALS IN THE RECORD OF 
THE JUDGMENT AND PROCEEDINGS OF THE DISTRICT 
COURT AS SET UP IN THE ANSWER. 

The condemnation proceedings are entirely stat- 
utory. They are special proceedings before a court 
invested with aspecial jurisdiction for a special pur- 
pose, and its judgment and acts must stand or fall, 
according as they show a strict compliance with the 
provisions of the statute. It is not as a suit in a 
court proceeding according to the common law. 
Hence, any of the acts of the district court or of 
said commissioners, and any findings or judgment by 
either of them, are open to collateral attack, and may 
be impeached for want of jnrisdiction, and being a 
foreign judgment, though the recitals therein may 


34 


contain every essential to their jurisdiction, they 
may be contradicted aliunde. Such is the uniform 
doctrine of this Court. 

Harris v. Hardeman, 14 How., 334. 

Thompson v. Whitman, 18 Wall., 457. 

Ex Parte Lange, 18 Wall., 163. 

Windsor v. McVeigh, 93 W. S., 274. 

Cooley’s Const. Sim. (5th Ed.), p. 502. 

2 Wharton’s Evidence, Secs. 796-928. 

Freeman’s Judgments (3d Ed.), Sec. 563 (and 

notes.) 

And the Supreme Court of Kansas has laid down 
and affirmed the doctrine enunciated in the case of. 
Thompson v. Whitman supra. 

Mastin v. Gray, 19 Kansas, 458. 
Oliphant v. Commissioners, 18 Kansvs, 386-98. 


FOURTH PROPOSITION. 


PROCEEDINGS TO DEPRIVE AN INDIVIDUAL OF HIS 
PROPERTY OR TO IMPOSE A TAX AGAINST HIS WILL, 
ARESTRICTI JURIS, AND THOSE WHO TAKE THEM SHOULD 
SEE NOT ONLY THAT THEY HAVE A FOUNDATION IN 
LAW FOR THEIR BEGINNING, BUT THAT THEY ARE ALSO 
CONDUCTED IN STRICT CONFORMITY TO THE REQUIRE- 
MENTS OF THE STATUTE WHICH AUTHORIZES THEM. 


Hence, where the Statute prescribing the mode 
or manner of the exercise of the power requires 
that the damages shall be assessed by freehol- 
ders resident of the country in which the property 


’ ee ge 


35 


lies, this is a condition precedent and a jurisdictional 
requirement, a failure to comply with which will 
render the proceedings void. “The mode 1s the 
measure of the power.” 


Cooley’s Const. Lim. (5th Ed.), p. 654. 
2 Dillon’s Mun. Corp., Sec. 607. 

Mills on Eminent Domain, Sec. 227. 
Daggy v. Green, 12 Ind., 308. 

State v. Jersey City, 25 N. J. L., 309. 
iT Rock Island v. Lynch, 23 III., 645. 
14 Moore v. Ruilway Co., 34 Wis., 173. 
Nichols v. Bridgeport, 23 Conn., 189. 
People v. Brighton, 20 Mich., 57. 


A Court of Equity would not even aid in estab- 
lishing a resulting trust as claimed by said Wood. 


People v. Hynds, 30 N. Y., 470. 

2 Pomeroy’s Equity Jur., Sec. 1042. 

1 Perry’s Trust (3d Ed.), 149. 

Dassler’s Comp. Laws of Kansas (1879), p. 989, 
Sec. 6. 

Franklin v. Colley, 10 Kas., 260. 

Brake v. Ballou, 19 Kas., 397. 


In People v. Hynds supra, was a case precisely 
like the one at bar as to the qualifications of a free- 
holder; there the Court says: 

“There was not a certificate of twelve /ree- 
“holders. Dunkle was not a freeholder. He had not ‘ 
“the legal title to the farm. That was either in 
“Hutton or Wieting. Dunkle could not convey. 
“He had an equitable title which might perhaps be 
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„converted into a legal title. The statute, by free- 
„holder, means such as have the legal title to real 
“estate—such as are freeholders within a proceeding 
“in court to make or declare them so. If there was 
“not a certificate of twelve freeholders, the subse- 
“quent proceedings would be entirely void, and the 
“above cases both affirm and apply the same princi- 
“ple. Having cnnfessedly had the title to his prop- 
“erty put in another party to avoid his creditors. No 
“proceedings in court would avail. him, as well 
“settled by the statute of his own state and the de- 
“cisions thereunder heretofore cited.“ 


FIFTH PROPOSITION. 


L. H. Woop, oNE OF THE THREE ALLEGED COM- 
MISSIONERS APPOINTED BY THE DISTRICT COURT OF 
WYANDOTTE COUNTY, WAS NOT A FREEHOLDER, FROM 
HIS OWN TESTIMONY, AS APPEARS BY HIS DEPOSITION 
SET OUT IN THE STATEMENT HEREIN. 

To constitute a freeholder one must have the 
legal title, or at least, an equitable one that he can 
convert into a legal one. He confesses to have no 
legal title, and from his testimony only a resulting 
trust which a court of equity would not aid him in 
establishing, because confessedly conveyed in fraud 
of his creditors. 

(A.) Essentially to constitute a freeholder : 

2 Washburn’s Real Prop. (4th Ed.), p. 28-71. 
People v. Hyndes, 30 N. I., 4738. 
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Exentine v. Morris, 8 Mo. App., 357-8. 

Gage v. Scales, 100. III., 221. 

Bradford v. State, 15 Ind., 347-353. 
Clippinger v. Creps, 2 Watts, 45. 

N. O., etc., ER. R. Co. v. Hemphill, 35 Miss.. 17. 
Aaron v. State, 37 Ala., 106. 

State v. Ryland, 75 N. C., 12. 


VI. 

Chap. 104, Sec. 5675, Part Fourth, Revised 
Laws of the State of Kansas, 1879, is relied upon by 
the defendant to support the verdict of the Com- 
missioners, Said section is as follows: 

“Words giving a joint authority to three 
“ or more public officers or other persons, shall be 
“ construed as giving such authority to a majority 
“of them, unless it be otherwise expressed in the 
“ act giving the authority.” 

But we submit that it is contemplated and “ex- 
pressed' in Sec. 87 of Rev. Statutes of Kansas, here- 
tofore quoted, that In case any vacancy occurs, or 
any such commissioner or commissioners refuse to 
“serve on such board, the district judge shall ap- 
“point in the manner herein provided, some other 
“person or persons having the qualifications herein 
“ provided.” 

These commissioners must first all be qualified 
freeholders, and then a majority may act when they 
all deliberate and confer. 

But in the case at bar ad acted, but only two 
were qualified, hence ythe appraisement is a nullity 
and coram non judice. 
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Mills’ Eminent Domain, Secs. 251-256. 

Rock Is. & Alton R. R. Cu. v. Lynch, 23 III., 
645. 

Broad St. Road, &c. 7 S. & R., 444. 

Wells Co. Road, 7 O. St.. 16. 

18 Queen's Bench, 416-21. 

Daggy v. Green, 12 Ind., 303. 

Taylor v. Co. Commissioners, 105 Mass., 225. 

People v. Com’rs of Highway, 27 Barb., 94. 

Wood v. Phelps Co. R. 28 Mo., 119. 

The provision of the Statute of Kansas just 
quoted is a literal copy of the Missouri Statute upon 
the same subject, and the Supreme Court of Mis- 
souri has construed that Statute, or an act contain- 
ing the same provision, in the case of Woud v. 
Phelps, dc. supra. Iu that case three were appointed 
as a board of commissioners in an act to locate a 
seat of justice. The act provided that a majority 
of the commissioners should be sufficient to make a 
location, but in case one of them failed to act, it 
should be lawful for the County Court to fill the 
vacancy, and this last provision is the same as the 
Kansas Statute heretofore quoted. Only two quali-. 
fied, and they made the location which the Court 
held void in the following language: 

„Three Commissioners, were appointed, in or- 
»der that each of them might have the benetit of 
“the advice and information of the others, and it 
“was supposed that their associate counsel and 
“judgment would produce a wise and more satis- 
factory result than if only one or two acted. 
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Where a public act requiring the exercise of 
“judgment is to be performed by three or more 
“commissioners appointed in a Statute, all of them 
must meet and confer, though the question may be 
“determined by the opinion of a majority unless 
“concurrence of all is required. 

“When all are present and acting, two may de- 
“cide ; but f cannot act without at least consult- 
„ing the third. 8 . . 

“The Statute appointing these commissioners 
permits a majority of them to locate the county 
“seat, but it contemplates that all should meet and 
“ confer, for it expressly provides that in case one 
“or more of them should fail to act, the county 
“court of the county in which the commissioner 
“‘resided should supply his ‘place’ by appointing 
“another.” 

In the case at bar, commissioner Wood being 
disqualified by reason of not being a freeholder, and 
having acted at the appraisement, the verdict stands 
as though there had been only two commissioners 
appointed, and for that reason the appraisement is 
void. 


VII. 


The defendant will seek to resist the attack 
upon the constitutionality of this Statute in ques- 
tion, upon the ground of a previous decision of the 
Supreme Court of Kansas (Mo. River, Fort Scott & 
Gulf R. R. Co. v. Shepard, 9 Kansas, 647), holding 
that Statute constitutional. 
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But we submit, that by the universal rule of 
decision, this Court will not follow the adjudications 
of the higher State Court, though affecting titles to 
land, where a federal question is involved, or where 
the interpretation of the State Court conflicts with 
fundamental principles of justice and common 
rights. 


Murray v. Gibson, 15 How. pp. 421-425. 

Walker v. State Harbor Commissioners, 17 
Wall. 648. 

Illinois State Railroad Tax Cases, 92 W. S. pp. 
575-617. 


For the foregoing reasons, and well established 
legal principles supporting them, we submit that 
ment of the lower Court should be reversed. 


AALRERT YOUNG, 
Counsel for Plaintiffs. 
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Georce D. Hul mo and 
Lucy E. Husa, 
Plaint i in Error, 
08. No. 230. 
THE Kansas VALLEVY Ry. & 2 
IMPROVEMENT Co., f ö 
Defendant in Error. 


In error to the Circuit Court of the United States for 
the District of Kansas. 


SUPPLEMENTARY BRIEF FOR PLAINTIFFS IN ERROR. 


| ALBERT YOUNG and | a 
EPPA HUNTON, bf 
Counsel for Plaintiffs in Error. 
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IN THE 


Supreme Cantt af the M.S. 


OCTOBER TERM, 1888. 


Grorce D. Hunine and N 
Lucy E. Huine, 
Plaintiffs in Error, 
08. > No. 230. 
THe Kansas VALLEY Ry. & | 


IMPROVEMENT Co., 
Defendant in Error. 


In error to the Circuit Court of the United States for 
the District of Kansas. 


SupPLEMENTARY Brier ron PLAtntirrs N Error. 


We beg leave to submit the following additional au- 
thorities on the right of plaintiffs ir error to show by 
testimony aliunde that one of ths commissioners ap- 
pointed by Judge Wagstaff to condemn land in Wyan- 
dotte County was not a free holder of said county, and 
by reason of this the condemnation in question is void 
and furnishes no defence to this suit. 

It will not be questioned that the Hon. W. R. Wag- 
staff, though judge of a court of general jurisdiction, in 
this matter of appointing commissioners to condemn 
land for railroad pusposes was exercising a power con- 
ferred by statute in derogation of the common law and 
that this statutory authority had to be exercised with 


the strictest regard to the requirements of the statute. 
That so far as this proceeding is concerned it was a 
court of inferior and limited jurisdiction. 

It is maintained in cases of this sort that the court 
has no power to do more or less than the statute au- 
thorizes. He had no power to appoint any person a 
member of the Board of Commissioners except free 
holders resident of the county. That the appointment 
of any one but free holders, if apparent on his order 
would vitiate the appointment, and the acts of commis- 
sioners would be void. 

It is maintained further, if the order recites that 
they were all free holders proof may be introduced 
aliunde to show that one or more were not free holders 
and thus vitiate the condemnation. 

In Smith’s Leading Cases, 8th American edition, vol. 
1, part 2, page 1120 in notes to Crepps vs. Durden, the 
doctrine is laid down as follows: “We may consequent- 
ly infer that when the powers of an inferior court are 
limited as it regards the cause of action, its locality or 
amount the restriction cannot be evaded by a finding 
or allegation which is contrary to the truth, and if such 
averment is made of record it may be disproved and 
the judgment set aside collaterally.” He cites in cor- 
roboration of this principle 


Harriott vs. Van Cott, 5 Hill 285. 
Brown vs. Mellor, 6 Hill 496. 
Willins vs. Wheeler, 28 Bart 669. 


“And the principle is the same when a court whose 
jurisdiction is confined to one class of persons attempts 
to exercise it over another.” 

Perkin vs. Proctor, 3 Wils. 382. 


3. 


In re Baker, 2 H. and N. 219, 234, 240. On next page 
of same book it is said: In like manner a conviction 
under authority to try and punish a particular class of 
workmen summarily may he set aside by proof that the 
accused does not belong to that class, but not that he. 
did not commit the offense. So a court-martial cannot 
under ordinary circumstances subject a citizen to the 
pains and penalties of martial law by deciding that he 
is a soldier.” 


Smith vs. Shaw, 12 Johns 257. 

Wise vs. Withers, 3 Cr. 331. 

Bunberry vs. Fuller, 9 Exch. 111, 143 note. 
Regina vs. Bolton, 1Q. B. 66. 


By parity of reason the judge in this case could not 
under authority to appoint free holders appoint any 
one not a free holder, and the fact that he describes 
them as free holders may be disproved by evidence 
outside the record, and when established by this evi- 
dence the appointment is void for want of authority, 
and action under it is void. 

Willes vs. Sproule, 13 Kansas R., 264. 

This was an action of trespass quare clausum fregit 
the defendant justified under proceedings to condemn 
for County Road. The court says: 

“After a careful examination of the question we have 
come to the conclusion that whenever the records and 
files of the Board of County Commissioners purporting 
to establish a county road are regular in form and con- 
tain everything which the statutes require to be pre- 
served and kept in such cases such record and files will 
prove prima facie at least that such road has been le- 
gally established and had a legal existence, and there- 
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fore there is no necessity in the first instance to resort 
to evidence aliunde to prove the existence of the road. 
Such ought to be the law, and especially so where the 
existence of the road is attacked collaterally as in this 
— or o> 

“Of course we do not wish to be understood as decid- 
ing that the records of the County Commissioners are 
more than prima facie evidence. of the establishment 
of the road; for we suppose that generally, if not al- 
ways jurisdictional facts may be proved or disproved 
by evidence alinnde for the purpose of sustaining or 
invalidating the proceedings of a tribunal of special 
and limited jurisdiction such as a board of county com- 
missioners is.” ’ 

The record of a court of a sister State is placed upon 
the same footing as the record of a court of limited or 
special power. 

In Noyes vs. Butler, 6 Barb., N. V. 616 the court says: 

“The jurisdiction of the court of a sister State may 
be inquired into although the record of the judgment 
states facts giving it jurisdiction. The record is never 
conclusive as to a recital or statement of jurisdictional 
facts and the defendant is always at liberty when a 
suit is brought in this State on a judgment of a court of 
a sister State, to show a want of jurisdiction, although 
the record avers the contrary. 5 Wend., 158; 6 Id., 
452; 4 Cowen, 294. No court can acquire jurisdiction 
by a false assertion of facts on which jurisdiction de- 
pends. 5 Hill, 168, Bronson J. But the record of a 
judgment of a court of a sister State, which states facts 
giving the court jurisdiction will be received as prima 
Jacie evidence of such facts. 6 Wend., 452, 3; 5 Id., 
148. The defendant, however, is not estopped by such 
statement in the record from contradicting and disprov- 
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ing it. Id. The defendant is always at liberty to show 
the court had not jurisdiction of the subject-matter of 
the suit or of his person by the personal service of pro- 
cess or by his appearance in the suit either in person 
or by attorney.” Harrington vs. The People, 6 Barb, N. 
Y., p. 610. “Ifa court whether of general or limited 
jurisdiction undertakes to hold cognizance of a cause 
without having jurisdiction both of the person and the 
subject-matter the proceedings will be utterly void. 
And jn the case of a limited or special jurisdiction the 
magistrate or party attempting to enforce a proceeding 
founded on any judgment, sentence, or conviction in 
such case becomes a trespasser. 19 John, 40, 41; 
3 Cow., 209; 2 Cow. & Hill’s notes, 990. The jurisdic- 
tion of a court whether of general or limited jurisdic- 
tion may be inquired into, although the record of the 
judgment states facts giving it-jurisdiction. No court 
or officer can acquire jurisdiction by the mere assertion 
of it, or by falsely alleging the existence of facts on 
which jurisdiction depends. 5 Hill, 168, per Bronson: 
J.; 5 Wend., 158; 6 Id., 452. The statement or recital 
in a record of an inferior court or tribunal of facts con- 
stituting jurisdiction may be received as prima facie 
evidence of such facts.” 

Cooley in his Constitutional Limitations, page 503, 
5th edition says: 

“But in a case of a court of special jurisdiction and 
limited authority it is permitted to go still further and 
to show want of jurisdiction even in opposition to the 
recitals contained in the reco 


Webster vs. Reid, 11 How. 437. 
Sheldon vs. Wright, 5 N.Y. 497 and 434. 
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In Oliphant vs. Com’rs, 18 Kansas 385, 395, the court 
says: 

“Where neither upon the papers nor proceedings of 
the County Board does it affirmatively appear that at 
least twelve of petitioners were ‘house holders’ resident 
of the vicinity of such road and the proceedings are 
attacked directly by petition in error the defect is fatal 
and must be set aside as void. When attacked collat- 
erally the fact that such petitioners are qualified house 
holders may be shown by testimony aliunde the rec- 
ord.” 

If the fact may be thus proved to show that the pro- 
ceeding is legal, the opposite fact may be proved in 
like manner to show the action of the tribunal was 
usurpation. 

In Windsor vs. McVeigh 93, I. S., 275, and 282 Mr. 
Justice Field delivering the opinion of the court says, 
page 282. 

“Though the court may possess jurisdiction of a cause 
and of the parties it is still limited in its modes of 
procedure and in the character and extent of its judg- 
ments. It must act judicially in all things and cannot 
then transcend the power conferred by law.” 

Ex parte Lang 18 Wal.176. 

In Bigelow vs. Forest, 9 Wal. 339, Mr. Justice Strong 
delivering the opinion of the court says : 

„Under the confiscation act court had no power to 
order sale which should confer on purchaser rights 
outlasting the life of Forest. Had it done so, it would 
have transcended its jurisdiction.” 

See also Suydam & Wychoff vs. Keys, 13 Johns. 445. 

Alex. & Fred. Ry. vs. Alex. & Wash. R. R., 75 Wa. 

Suppose the judge in this case had appointed three 
cominissioners who resided in London, and owned no 
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real estate in America and recited in his order that 
they were resident freeholders of the county of Wyan- 
dotte in the state of Kansas. Can it be pretended that 
their condemn:ition would have divested the title of 
plaintiff in error under this special act of Kansas ? 

It must be borne in mind that this law makes no 
provision for notice, constructive or otherwise, to be 
given of the application for appointment of commis- 
sioners. No opportunity is given to object to anything 
the judge may do, no appeal from his order is author- 
ized, and if not allowed to attack this action of the 
judge collaterally the grossest injustice may be done 
without the semblance of opportunity to resist or avoid 
it. 

EPPA HUNTON, 
Counsel for Plaintiff in Error. 
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STATEMENT. 


The statement submitted by counsel for Plaintiffs 
in Error, while for the most part satisfactory, does 
not, we think, fully set forth all the material parts 
and sections of the statute of Kansas, proper to be 
considered by the court in determining the question 
of the validity of the condemnation proceedings un- 
der which Defendant in Error claims. These are as 


follows: 
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Compiled laws of Kansas of 1885; Chapter 23, 
Article 9. 


APPROPRIATION OF LANDS FOR THE USE 
OF RAILWAY AND OTHER 
CORPORATIONS. 


“(1208) 8 81. Apprication, How Maps. Sec- 
“rion 81. Any duly chartered and organized rail- 
“way corporation may apply to the board of 
“county commissioners of any county through 
“which such corporation proposes to constuct its 
“road, to lay off, along the line of such proposed 
“railroad, as located by such company, a route 
“for such proposed railroad, not exceeding one 
“hundred feet in width, except for the purposes of 
“cuttings and embankments it shall be necessary to 
“take more for the proper constuction and security 
“of the road, through as much of said county as may 
„be desired by such company; and also such land as 
“may be deemed necessary for sidetracks, depots 
“and workshops, and water stations, materials for 
“construction, except timber, a right of way over 
“adjacent lands sufficient to enable such company 
“to construct and repair its roads and stations, and 
“a right to conduct water by acqueducts, and a 
“right of making proper drains, 


(1209) $82. Router, Sipe Tracks. ETC., REPort. 
“Sec.82. Upon application being so made in writing, 
“such board of county commissioners shall forth- 
“with proceed to lay off such route, side tracks, etc., 
for such distance through their said county as may 
“be so desired, and of such width, within the limits 
“aforesaid, and upon such location, as may be de- 
“sired by such corporation, having the same care- 
“fully surveyed, and ascertaining carefully the 
“quantity of land necessary for such purposes out 
“of each quarter-section or other lot of land 
“through which said route, side tracks, etc., is so 
“located, aud appraise the value of such portion of 


3 


“any such quarter-section or other lot of land, 
“and assess the damages thereto; and when such 
“commissioners shall ascertain that such portion of 
“such quarter-section or lot belongs to different 
“owners, they shall appraise the value and assess 
“the damages of each süch owner's interest; all 
“which doings the board of commissioners shall 
“embody ina written report, and file in the of- 
“tice of the county clerk of such county. 


(1210) 8 83. Copy or Report; Duties or 
‘TREASURER. Sec. 83. Such county clerk shall 
“forthwith prepare and tile in the office of the treas- 
“urer of such county, a copy of such report; and if 
“such company shall cause to be paid to such treas- 
“urer the amount in full of sach appraisment, with- 
“in ninety days ofthe time of filing such copy in 
such treasurer’s office, such treasurer shall there- 
“upon certify such fact upon the copy of the report. 
“under his hand and seal of office, and shall, upon 
“demand of the persons severally entitled thereto, 
“pay over the amounts of such fund to sach persons 
“as shall be respectively entitled thereto. 


“(1211) 584. Rionr to Occupy LAND: PEerper- 
“val Use. Sec. 84. If such company shall cause 
“the copy of the report, so certified, to be, within 
“ten days after such certifying, filed and recorded 
“in the office of the register of deeds for such 
“county, it shall have the right to occupy the land 
“soembraced within such route, for the purposes 
“necessary tothe construction and use of its road: 
“and to such portions of such road over which a 
“railroad shall be actually constructed within such 
time, the perpetual use of such lands shall vest in 
“such company, its successors and assigns, for the 
“use of the railroad. as soon as so much of such 
“railroad shall have been constructed fit for use. 

1213) $86. Norice; DAM AOxs: APPEAL. Sec. 86. 
“Before any board of county commissioners shall 
proceed to lay off any railroad route, as herein 
“provided, uotice of the time when the same shall 
“be commenced shall be gi ven, by publication, thirty 
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“days before the time fixed, in some newspaper 
“published in such county, or if none be published 
“therein, then in one of general circulation in the 
“county wherein such railway is to be laid off: and 
“an appeal shall be had from the determination of 
“the board of county commissioners as to the value 
“of the land, crops, buildings and other improve- 
‘iments on said land, and for all other damages sus- 
“tained by such person or persons by reason of such 
“right of way so appropriated, in the same manner 
“as appeals are granted from the judgment of a jus- 
“tice of the peace to the district court; and said ap- 
“neal and all subsequent proceedings shall only af- 
“fect the amount of compensation to be allowed, 
“but shall not delay the prosecution of the work on 
“said railroad, upon said company paying or depos- 
“iting the amount so assessed by said commis- 
“sioners with the county treasurer of the county 
“within which the said lands are situated; and upon 
“the payment or deposit, as aforesaid, of the 
“amount so assessed by said commissioners, and 
“upon said company executing a bond, with 
“sufficient security, to be approved by the 
“county clerk, to pay all damages and cost which 
“said company may be adjudged to pay by said dis- 
‘trict court, said company may, notwithstanding 
“said appeal, take possession of and use the said 
“land and construct its road over the same. [See- 
“tion 86. as amended, L. 1870, ch. 74, $1, took effect 
March 24, 1870.] 


„1214 $ 87. District Jupok may BR APPLIED 
“ro, Sec. 87. That any railway corporation, in- 
“stead of applying to the board of county commis- 
“sioners as hereinbefore provided, or any person or 
“persons through whose land or premises any rail- 
“road has been or is being constructed, may apply 
“to the judge of the district court of the county 
“through which any railroad is, is to be built, 
“for the appointment of three commissioners to 
“make the appraisement and assessment of dam- 
“ages instead of the county commissioners; said 
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“commissioners shall be freeholders and residents 
“of the county through which such railroad is, or is 
“to be built. Such appointment shall be made by 
“the district judge on the written application of the 
“corporation, or the person or persons, their agent 
“orattorney. The appointment shall be made in 
“writing, under the hand of the judge, and deliv- 
“ered to the party applying therefor. The applica- 
“tion for and certificate of appointment shall be 
“recorded in the office of the register of deeds cf the 
“proper county. In case any vacancy occurs, or 
“any such commissioner or commissioners refuse to 
“serve on such board, the district judge shall ap- 
“point in the manner herein provided, some other 
“person or persons, having the qualifications herein 
“provided. Such commissioners shall be sworn to 
“honestly and faithicily discharge their duties as 
“such commissioners, and they shall do and perform 
“all things in the manner, and under the same reg- 
“ulations and restrictions as are provided in case 
“such duties were performed by the county commis- 
“sioners, and the subsequent and other proceedings, 
including appeal, shall be done and performed in 
“the same manner; and the railroad company shall 
“nav all costs accruing under any application un- 
“der this section. [Section 87, as amended, L. 1870, 
ch. 74, $2: took effect March 24, 1870.] 

Chapter 104, same statutes, entitled “An Act 
Concerning the Construction of Statutes,” reads as 
follows: 

(6067) Section l. 1 ° * ss ° 
“Fourth. Words givinga joint authority to three 
“or more public officers or other persons, shall be 
“construed as giving such authority to a majority 
“of them, unless it be otherwise expressed in the 
“act giving the authority.” 


BRIEF. 
We shall maintain: 


First: That the condemnation proceedings 
were in strict accordance with the statute of Kan- 
sas as upheld and construed by the Supreme Court 
of that State. 


Second: That the said statute of Kansas is not 
in contravention of the 14th amendment to the 
constitution of the United States. 


Third: That it was not competent for the 
Plaintiffs in this collateral proceeding to contra- 
dict the finding of the judge of the District Court 
of Wyandotte County. Kan., in the condemnation 
proceedings that the commissioners were “free- 
holders and residents of Wyandotte County, Kan.” 


Fourth: That the statute of Kansas respect- 
ing the condemnation of land for railroad pur- 
poses, having heen repeatedly approved by the Su— 
preme Court of that State, and having been for 
many years upheld and enforced, this Court will, 
for the sake of harmony, and to avoid confusion, 
even if the question were doubtful, lean towards 
an agreement with the State courts. 
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FIRST PROPOSITION. 


The Condemnation Proceedings Were in Strict 
Accordance With the Statute of Kansas as Up- 


held and Construed by the Supreme Court of 
that State. 


The act under which the condemnation pro- 
ceedings were had, was originally enacted in 1864, 
and was materially amended in 1870. It has been 
upheld and enforced in numerous cases which have 
arisen in the courts of Kansas. It is not necessary 
to cite all the cases, but the following are referred 
to: 


Gulf R. R. Co. v. Shepard, 9 Kansas, 647. 

Challiss v. A. T. & S. F. N. NR. Co., 16 Kansas, 
117. 4 

The Memphis, etc., R. R. Co., v. The Parsons 
Town Co., 26 Kansas, 503. 

Central Branch, eic., R. R. Co. v. A. T. & S. F. 
H. R. Co., 26 Kansas, 669. 

Central Branch, etc., N. N. Co. v. .A 7. & S. F. 
HR. R. Co., 28 Kansas, 453. 


The attention of the Court is especially invited 
to the case of the Gulf R. R. Co. v. Shepard, supra, 
where the identical questions raised by counsel in 
the present case were fully considered by the Su- 
preme Court of Kansas. It was there contended 
by counsel that the notice prescribed by the stat- 
ute was void for the reason “that it is addressed to 
“no person: that it fixes no time or place for the 
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“commissioners to meet, and has not a single char- 
“acteristic of the legal idea of notice.“ (See page 
650). 

Answering this contention the Court said, (page 
654): “Is the law unconstitutional, because pro- 
“viding for no notice? If the law was silent as to 
“notice, and an attempt was made by it to divest 
“one on his property without any pretense of no- 
“tice, its unconstitutionality would be undisputed. 
“A man cannot be deprived of his property without 
“due process of law. This process of law implies 
“notice; not necessarily actual, personal notice. 
“but notice. such that there is a reasonable prob- 
“ability of the party's receiving it.” 

And after quoting from the opinion of Denio, 
Judge, in the matter of the Empire City Bank, 18 
N. Y., 199, to the effect that where the legislature 
has prescribed a notice by which it is reasonably 
probable that the party proceeded against would 
be apprised of what is going on against him, and 
opportunity offered him to defend, the courts have 
not the power to pronounce the proceeding illegal, 
the Supreme Court of Kansas proceeds : 


“Article 9 is not obnoxious to the charge of at- 
tempting to divest property without notice. It at- 
tempts to provide for notice. It requires notice, 
vives opportunity to be beard, and defend, and right 
of appeal from the decision of the commissioners 
to the District Court. The real objection, there- 
fore. is that the notice provided for is insufficient. 
Sec. 86 of this article reads, that, ‘before any board 
of county commissiouers shall proceed to lay off 
any railroad route as herein provided, notice of the 
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time when the same shall be commenced shall be 
given by publication, thirty days before the time 
ti xed. in some newspaper published in such county,’ 
etc. This does not contemplate personal notice. 
Nor is this essential. As we understand the learned 
counsel for the Defendant in Error they conceded 
this. The statutes are full of instances of con- 
structive notice, as in case of publication against 
non-residents, in attachment suits, foreclosures of 
mortgages, etc.: or in cases of changes iu the val- 
uation of real estate by the boards of equalization, 
or, in the matter of street improvements in cities 
or opening roads in the counties.” Citing authori- 
ties. 


And again the Court says: 


“The legislature has provided for this notice. 
Whether we think a fuller and more specific one 
ought to be provided, or not, we must sustain this 
unless it conflicts with the constitution and is 
void.” 

The Court proceeds to cal] attention to the fact 
that the line of railroad must be located before the 
condemnation proceedings are instituted. The fil- 
ing of the map and profile makes more public 
what has been already previously done. That the 
location of a line of railroad is not a thing hid 
under a bushel, or done in a corner, but is a matter 
of public notoriety, and that all the circumstances 
considered, “it is reasonably probable that persons 
“to be affected by the assessment will be notified 
„by the publication; fully as probable as in other 
“cases of constructive notice.” 


And again: “Perhaps this legislation is not as 
“full as it ought to be. Perhaps other safeguards 
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“should be thrown around the property of the citi- 
“zens. Be this as it may—and it is a question for 
“the law-makers—we cannot pronounce the legisla- 
“tion void.” Citing Orwners of Grounds, ete., v. Mayor 


of Albany, 15 Wend, 374. 


The court therefore held the statute valid and 
the notice sufficient and confirmed the validity of 
the condemnation proceedings which were attacked 
in that case. 


The general question of the validity of the con- 
demnation statute was again carefully and fully 
considered by the same court in Central Branch R. 
t. Co. v. A. T. d S. F. H. H. Co. supra, and it was 
there again held that the statute was valid. The 


opinion in that case. as well as that in the Shepard 
case, was delivered by Brewer, Judge, and settles 
completely the law of the present case so far as the 
State courts of Kansas are concerned. 


Inasmuch as this court uniformly follows the 
decisions of the State Courts in the construction of 
their own constitutions and statutes, it would seem 
scarcely necessary to add authorities in support of 
the soundness of these decision: of the Supreme 
Court of Kansas. Nevertheless, the counsel for 
Plaintiffs in Error have seen fit to argue at some 
length in their brief the question of the sufficiency 
of the notice in the condemnation proceedings un- 
der the statute of Kansas. It is enough for us to 
show, as we have done, that the question is not an 
open one, but we add that if it were, the decisions of 
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the Supreme Court of the State of Kansas would be 
found to be in accordance with the great weight of 
authority. It is insisted that the notice is bad be- 
cause it is addressed to no person by name. 

Lewis on Eminent Domain, section 367, says: 


“In regard to the kind of notice which will sat- 
isfy the requirements of the constitution in proceed- 
ings to take land for — use, the authorities al- 
most universally hold that notice by publication or 
by posting is sufficient, even with respect to persons 
residing within the jurisdiction where the proceed- 
ings are had. The same authorities hold, that, un- 
less required by statute, the notice need not name 
the owners or persons interested in the land sought 
to be condemned, but that it is sufficient if the no- 
tice describes the land, and indicates the nature of 
the proceeding and specifies the time when, aud the 
place where, the persons interested must appear to 
protect their rights.” 

The authorities cited in support of this doc- 
trine are very numerous and will be found in notes 
and 2 to the section above cited. 

It is also contended by counsel that the notice 
contains no description of any part of the tract of 
land sought to be taken. This is not true in point 
of fact, even if it would constitute a valid objection 


to the notice in point of law. 


By reference to the notice, (Record page 18) it 
will be seen that it is addressed “to all persons own- 
“ing lands on the line of the railroad of the Kaw 
Valley Railway and Improvement Company as the 
“same is now or may be located through Section 
twenty-three (23), township eleven (11) of range 
“twenty-five (25), in the county of Wyandotte and 
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“State of Kansas,” so that the very property in con- 
troversy in this su!“ definitely described in the 
not ice. 

It is further urged that the notice fails to des- 
ignate any place where said commissioners would 
meet, or any particular time except on Monday, 
May 22, 1882. 

The place is sufficiently designated by the state- 
mont in the notice, that the commissioners will 
proceed to lay off a route for said railroad through 
said section. They must necessarily assemble on the 
premises for that purpose, and it may be added that 
no better place could be imagined. The commis- 
sioners, in order to lay off the line and perform the 
other duties required of them by law. go upon the 
premises and view the same. The theory of the 
statute is that the owner of the land, and all per- 
sons interested, will have then and there the best 
opportunity of appearing before them and pointing 
out the nature and extent of their damages. The 
notice is intended to apprise the owner and others 
interested of the time when the commissioners will 
appear upon the premises in the discharge of their 
duties under the statute. The statute does not re- 
quire that they should state the hour of the day at 
which they will commence the discharge of these 
duties, nor is this necessary. 

It is not claimed by the counsel] for Plaintiffs 
in Error, that the condemnation proceedings in 
question were defective in any respect, except in 
the matter of notice. It is therefore not necessary 
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to say more under this head. We may however 
add that the record clearly shows that the statute 
was followed with great strictness and that all of 
its requirements were complied with. 


SECOND PROPOSITION. 


It is contended by counsel for Plaintiffs in Er- 
ror that the proceeding provided for by the statute 
of Kansas, to be observed in the condemnation of 
land for railroad purposes, is unconstitutional for 
the reason that it fails to provide for proper cr rea- 
sonable notice to the landholder, and is therefore 
not “due process of law.” 

It may be conceded that the State is bound to 

| provide for notice to, and opportunity to be heard 
by, the land owner in such cases. Our contention is 
| that the State may determine and prescribe the 
kind of notice and the mode in which it is to be 

given. It is not necessary that there should be per- 

sonal notice even to persons residing within the 
jurisdicvion, much less to those who reside beyond the 


Jurisdiction, as did the Plaintiffs in this case. 
Secombe v. R. R. Co. 23 Wallace, 108. 
Scott et al v. City of Toledo, Ry. and Corpora- 
tion Law Journal, vol. 4, page 532. 
“4 
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Cooley’s Constitutional Limitations. 5th Ed. 
page 435. 

Murray's Lessee et al. v. Hoboken Land and 
Improvement Co. 18 Howard 272. 

Pearson v. Yewdall, 95 U. S. 294. 

Pennoyer v. Neff, 95 U. S. 722. 742, 743. 

. Boom Co. v. Patterson, 98 U. S. 403-406. 
Spencer v. Merchant, 125 U. S. 345. 355-356. 
Hagar v. Reclamation District No. .08, 111 

U.S. 701. 
Davidson v. New Orleans, 96 U. S. 97. 


The rule for which we contend is thus clearly 
stated by Jackson, Circuit J., in his elaborate and 
able opinion in the recent case of Scoft et al. r. City 
of Toledo, supra, 

The legislature may prescribe the kind of no- 
tive and the mode in which it shall be given, but it 
cannot dispense with all notice. The owner must 
in some form, in some tribunal, or before some 
official authorized to correct errors or mistakes, 
have an opportunity afforded him to be heard in 
respect to the proceeding under which his property 
is to be taken or burdened, before the tax or as- 
sessment becomes final or effectual. in order to con- 
stitute such procedure, ‘due process of law. 

That case arose under a statute of Ohio pro- 
viding for the assessment of benefits growing out 
of street improvements upon the property adjacent 
to the improvement, and section 2278 of the statute, ‘ 
which is quoted by Jackson, J., (page 539) provided 
for the publication of a notice “in some newspaper 
“of general circulation in the corporation, that | 
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“such assessment has been made, and that the same 
“is on file in the office of the clerk for the inspec- 
“tion and examination of persons interested there- 
»in.“ f 


This notice, as will be seen, was much less 
specific and definite than that provided by the Kan- 
sas statute now under consideration. Neverthe- 
less, the learned judge, in delivering the opinion, 
declared : 

“If the common council in the present case had 
proceeded under Sec. 2277. then the notice and op- 
portunity to be heard, as provided under sections 
2278, 2279 and 2280 would have been in conformity 
to ‘due process of law.’” 

While holding that the notice provided for by 
the Ohio statute was entirely sufficient, and would 
have been in conformity tu “due process of law,” 
if it has heen given, the Court declared the pro- 
ceedings in that case void for the reason, as ap- 
pears in the opinion, that the City Council had 
under the statute the option of giving the notice 
or refusing to do so, and having exercised the au- 
thority of making the assessment without giving 
the notice, it was invalid. 


In Secombe v. H. R. Co., supra, the question was 
distinctly made as to the validity of the statute of 
Minnesota providing for condemnation proceedings 
and as to the sufficiency of the notice provided by 
that statute. 


The constitution of Minnesota provides, using 
substantially the same words as the 14th amend- 
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ment, that “no person shall be deprived of life, lib- 
“erty or property without due process of law.” The 
statute which was assailed in that case is set out in 
full on pages 111 and 112, 23d Wallace, and it pro- 
vided with respect to notice, that, if the owners are 
non-residents, “then said notice sball be published 
“in the nearest newspaper to where said land is 
“situated, at least four weeks before making such 
“appraisement.”’ 

This Court, however, did not see fit to examine 
very minutely the character of the notice required 
to be given, holding as it did, that that was a ques- 
tion for the State alone to determine. 


We quote from the opinion: 


“It is no longer an open question in this coun- 
try that the mode of exercising the right of emi- 
nent domain, in the absence of any provision in the 
organic law prescribing a contrary course, is within 
the discretion of the legislature. There is no limi- 
tation upon the power of the legislature in this 
respect, if the purpose be a public one, and just 
compensation be paid or tendered to the owner for 
the property taken.“ 


In determining what is due process of law 
within the meaning of the l4th amendment, it is 
necessary to consider the character of the proceed- 
ing in which the question may arise. Thus it is 
said by Judge Cooley in his work on constitutional 
limitations, 5th Ed., page 436 : 


“In judicial proceedings the law of the land re- 
quires a hearing before condemnation, and judg- 
ment before dispossession ; but when property is 
appropriated by the government to public uses, or 
the legislature interferes to give direction to its 
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title through remedial statutes, different considera- 
tions from those which regard the controversies 
hetween man and man must prevail, different pro- 
ceedings are required, and we have only to see 
whether the interference can be justifie! by the es- 
tablished rules applicable to tne special case. Due 
process in each parzicular case means, such an ex- 
ertion of the powers of government as the settled 
maxims of the law permit and sanction, and under 
such safeguards for the protection of individual 
rights as those maxims prescribe for the class of 
cases to which the one in question belongs.” 


And again, page 437: 


“The right of eminent domain and the right of 
taxation will also be discussed separately, and it 
will appear that under each the law of the land 
sanctions divesting individuals of their property 
against their will and by somewhat summary pro- 
ceedings. In every government there is inherent 
authority to appropriate the property of the citizen 
for the necessities of the State, and constitutional 
provisions do not confer the power, though they 
generally surround it with safeguards to prevent 
abuse. The restraints are, that when specific 
property is taken, a pecuniary compensation, 
upon or determined by judicial inquiry, must be 
paid,” ete. 


In Hagar v. Reclamation District, supra, this 
Court quoted, with approval, from the concurring 
opinion of Mr. Justice Bradley in Davidson v. New 
Orleans, as follows : 


“In judging what is due process of law, respect 
must be had to the cause and object of the taking, 
whether under the taxing power, the power of emi- 
nent domain. or the power of assessment for local 
improvements, or some of these ; and if found to be 
suitable or admissible in the — case, it will be 
adjudged to be due process of law; but if found to 
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be arbitrary, oppressive and unjust it may be de- 
clared not to be due process of law.” 


In Murray's Lessee et ul., v. Hoboken Land and 
Improvement Co., supra, this Court held that a dis- 
tress warraut, issued by the solicitor of the treasury 
under the act of Congress of May 15. 1820, for the 
enforcement of a claim of the United States, al- 
though issued without any notice, and without any 
hearing, was notin violation of that provision of 
the constitution which prohibits a citizen fron be- 
ing deprived of his liberty or property without due 
process of law. It was held to be a proper proceed- 
ing in the particular case, and under the circum- 
stances, and justified by usage, and therefore due 
process of law. 


Spencer v. Merchant, supra, is very much in 
point. That case involved the constitutionality of 
a statute of the State of New York providing for 
the taking of private property for street purposes 
in the City of Brooklyn. It authorized the Su- 
preme Court of Kings county to appoint three com- 
missioners with power to lay out the street in ques- 
tion, and to take the necessary lands for that pur- 
pose. The commissioners were required to give 
public notice in two or more newspapers of the 
county “at least twenty days before meeting for 
“that purpose, of their intention to proceed to make 
“the award and assessment required by this act, 
“and of the time when and the place where they 
“will meet for that purpose, at which meeting all 
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“persons interested may appear and he heard in re- 
“lation to the said award and assessment.” 

It vas held upon full consideration by this 
Court, as well as by the Court of Appeals of New 
York, that the proceeding here provided for was 
not the taking of property without due process of 
law in violation of the 14th amendment to theCon- 
stitution of the United States. This Court at pages 
355 and 356 said : 


“If the legislature provides for notice to and 
hearing of each proprietor, at some stage of the pro- 
ceedings. upon the question what proportion of the 
tax shall be assessed upon his land, there is no 
taking of his property without due process of law.” 


In Pearson v. Yewdall, supra, this Court said, 
page 296 : 


“In the act of the general assembly of Penn- 
Sylvania. now under consideration, ample provision 
is made for an inquiry as to damages before a com- 
petent court, and for a review of the proceedings 
of the court of original jurisdiction, upon appeal to 
the highest court of the State. This is due process 
of law, within the meaning of that term as used in 
the Federal Constitution.” 


It is plain that the same can be said of the act 
of the legislature of Kansas now under considera- 
tion, for it provides, not only for an inquiry as to 
damages, but also for an appeal. 

In Pennoyer v. Neff, supra, this court said, page 
722: 

As a consequence, every State has the power to 
determine for itself the civil status and capacities 


of its inhabitants: to prescribe the subjects upon 
which they may contract, the forms and solemni- 
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ties with which their contracts shall be executed. 
the rights and obligations arising from them, and 
the mode in which their validity shall be deter- 
mined, and their obligations enforced ; and also to 
regulate the manner and conditions upon which — 
erty situated within such territory, both personal and 
real, may be acquired, enjoyed and transferred.” 


And in the same case, page 741, this Court 


quotes, with approval, from Galpin v. Page, 3 Saw- 
yer, 93. these words: 


“Where a party has property in a State, and 
resides elsewhere, his property is justly subject to 
all valid claims that may exist against him there ; 
but beyond th. s, due process of law would require 
appearance or personal service before the defend- 
— — be personally bound by any judgment ren- 
dered.” 


And on page 743 the Court quotes from the 
ease of Happy v. Mosher, 48 N. V.. 313. with ap- 
proval, the following definition of due process of 


law: 

“It need not be a legal proceeding according 
to the course of the common law, neither must 
there be personal notice to the party whose prop- 
erty is in question. It is sufficient if a kind of no- 
tice is provided by which it is reasonably probable 
that the party proceeded against, will be apprised of 
what is going on against him, and an opportunity 
offered him to defend.” 

That the notice required by the Kansas statute 
is such as to make it reasonably probable that the 
land owner will be apprised of the proceeding is 
too plain for argument. As was stated by the Su- 
preme Court of Kansas in Gulf R. R. Co. v. Shep- 


ard, 9th Kansas, 647, already cited, the proceeding 
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is one of general notoriety, and while the notice re- 
quired by the statute is of itself sufficient to bind a 
non-resident land owner, it is proper to observe that 
the other proceedings fequired by the statute are 
of such a character as to make it almost certain 
that all persons interested will be notified. 


lu the first place the application is made to the 
district judge for the appointment of commission- 
ers (Sec. 87). As soon as the appointment is made, 
the application therefor and certificate of appoint- 
ment are to be recorded in the office of the Regis- 
ter of Deeds of the proper county, (same Sec). 
This is the office in which all matters affecting the 
title to lands are to be found of record, and there 
would seem to be little room for doubt that the 
legislature might provide that this alone should be 
taken as notice to all persons interested. 


This done, the notice prescribed by Sec. 86 is 
to be published, and after the commissioners have 
completed the discharge of their duties and made 
their report, an appeal is allowed to the District 
Court, where the whole matter may be tried de novo. 
(Sec. 86). 

The report of the commissioners is to be in 
writing, and is to be filed in the office of County 
Clerk of the county, (Sec. 82). The clerk of the 
county is required to forthwith prepare and file in 
the office of the Treasurer of the county, a copy of 
such report. Besides, it is necessary before any 
proceedings for condemnation are instituted, that 
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the CountyCommissioners of the county shall lay off 
a route for the proposed railroad, not exceeding one 
hundred feet in width, through such county as may 
be desired by the railroad company. (Sections 81 
and 82). 

An inspection of the entire act will show that 
the proceedings, including the notice required to 
be published, constitute a proceeding so public and 
so notorious as almost of necessity to give full in- 
formation to all persons concerned. At all events, 
it seems abundantly clear that the statute is not so 
fatally defective as that the proceedings under it 
should be set aside by this Court as in violation of 
the 14th amendment to the Constitution. 

In this connection we call attention to the re- 
peated decisions of this Court holding that a pro- 
ceeding tu ascertain damages in a case of this char- 
acter is not a suit at law in the ordinary sense, but 
a mere inquest. Thus in Boom Co. v. Patterson, 98 
U.S., page 406, which was a condemnation pro- 
ceeding under a statute very similar to that now in 
question, this Court said : 


“The proceeding in the present case before the 
commissioners appointed to appraise the land was 
in the nature of an inquest to ascertain its value, and 
not a suit at law in the ordinary sense of those terms, 
but when it was transferred to the District Court, 
by appeal from the award of the commissioners, it 
took, under the statute of the State, the form of a 
suit at law and was thenceforth subject to its or- 
dinary rules and incidents.” 


And in United States v. Jones, 109 U. S., page 
519, this Court, speaking of condemnation proceed- 
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ings instituted under an Act of Congress and hy 
the United States, said: 


“But there is no reason why the compensation 
to be made may not be ascertained by any appro- 
priate tribunal capable of estimating the value of 
the property. There is nothingin the nature of the 
matter to be determined which calls for the estab- 
lishment of any special tribunal by the appropria- 
ting power. | 


The proceeding for the ascertainment of the 
value of the property and consequent compensa- 
tion to be made, is merely an inquisition to establish 
a particular — as a preliminary to the actual taking; 
and it may be prosecuted before commissioners or 
special boards or the courts, with or without the 
intervention of a jury, as the legislative power may 
designate. All that is required is that it shall be 
conducted in some fair and just manner, with op- 
portunity to the owners of the property to present 
evidence as to its value. and to be. heard thereon. 
Whether the tribunal shall be created directly by 
an act of Congress, or one already established by 
the States shall be adopted for the occasion, is a 
mere matter of legislative discretion.” 


And again in Garrison v. City of New York, 21st 
Wallace, page 204. this Court, discussing another 
very similar statute, said: 


“The proceeding to ascertain the benefits or 
losses which will accrue to an owner of property 
when taken for public use, and thus the compensa- 
tion to be made to him, is in the nature of an in- 

nest on the part of the State, and is necessarily under 
er control.’ 


Stabe Br 
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THIRD PROPOSITION. 


That it was not Competent for the Plaintifis in this 
Collateral Proceeding to Contradict the Find- 
ing of the Judge of the District Court of Wyan- 
dotte County, Kansas, in the Condemnation 
Proceeding, that the Commissioners were 
“Freeholders and Residents of Wyandotte 


County, Kansas.” 


Under the statute of Kansas already quoted the 
filing of awritten application by the railway cor- 
poration, or persons through whose land or prem- 
ises the railroad has been or is being constructed, 
as provided by Sec. (1214), confers upon the Judge 
of the District Court jurisdiction to appoint com- 
missioners “to make the appraisement and assess- 
“ment of damages,” instead of the county commis- 
sioners and with power to perform all things in the 
manner and under the same regulations and restric- 
tions as are prescribed in casesuch duties were per- 
formed by the county commissioners. 


This is the plain import of the statute. It de- 
clares inter alia that: “Said commissioners shall be 
“freeholders and residents of the county through 
“which the railroad is, or is to be built. Such ap- 
„pointment shall be made by the District Judge on 
“the written application of the corporation or the 
“person or persons, their agent or attorney. The 
“appointment shall be made in writing under the 
“hand of the Judge and delivered to the party ap- 
“plying therefor. The application forand certifi- 
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“cate of appointment shall be recorded in the office 
“of the register of deeds for the proper county.” 

if a citation of authorities be necessary to show 
that under this statute the jurisdiction to make the 
appointment is conferved by the presentation of the 
written application or petition to the district judge, 
we would refer to the following cases: 


Commissioners of Leavenworth Co. v. Espen, 
12 Kas. 531. 

Venard v. Cross, 8 Kas. 248. 

Beebe v. Sheidi et al, 13 Ohio St. 406. 

C. B. & O. R. R. Co. v. Chamberlain et al, SA 
III. 333. 

State v. Barlow, 61 Iowa 572. 

Bailey v. Me Kane, 92 III. 277. 


The two Kansas cases above referred to arose 
upon the construction of the statute of that State 
in relation to roads and highways. General Stat- 
utes of Kansas, 1868. chap. 89. Compiled Laws of 
Kansas, 1885, chap. 89. 

By reference to this statute it will be seen that 
it provides that applications for laying out roads 
shall be by petition to the board of county commis- 
sioners. It provides for the publication of a notice 
by advertisement, etc. It further provides, by Sec. 
4, that at least six days’ notice shall be given in 
writing to the owner or owners, or their agents if 
residing in the county, through whose land such 
road is proposed to be laid out and established, of 
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the time and place of meeting as specitied in the 
notice of the commissioners. 

The question discussed by the Supreme Court 
of Kansas in the first case cited was as to whether 
the proceedings for laying out a road under this 
statute were void for the want of the giving of the 
notice to resident land owners as prescribed by the 
section Just cited, aud it was held that the presenta- 
tion of the petition, in the manner and form pre- 
scribed, conferred upon the commissioners gurisdiction 
tu lay out and construct the road, and that the record 
of the commissioners showing the establishment of 
the road was conclusive when collaterally attacked, 
the notice required by Sec. 4 not being a jurisdie- 
tional matter. 


In Venard v. Cross. supra, the court said: 


“Prior to making this order the statute, in pre- 
vious sections, provides for filing a petition, adver- 
tising notice thereof and giving of bond. After the 
taking of these steps the county board acquires juris- 
diction of the matter, um the right to proceed.” 

And again: 

“If the land owners have received no notice as 
required by Sec. 4, unquestionably they have a good 
claim against the county for damages. Perhaps 
also they might under some circumstances contest 
the location and opening of the road.“ 


And in Commissioners of Leavenworth Co. v. Es- 
pen, the court. after quoting from Venurd v. Cross, 


say: 
“Those views we reaffirm now. There are no 

peculiar circumstances in this case calling for the 

interference of a court of equity. It stands upon 
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the naked fact of a failure to give notice. That 
notice is not, we think, a jurisdictional one. The 
jurisdictional notice is given before the order ap- 
pointing viewers.” 


, Precisely the same‘question arose in Ohio, under 
a statute almost identical with that of Kansas, in 
the case of Beebe v. Sheidt, supra, and was decided 
inthe same way. See also Arnold v. Flattery, 5 
Ohio, 271. 

It being clear that the filing ofthe written ap- 

plication by the railroad company under the stat- 

ate of Kansas conferred upon the judge of the dis- 

| trict court jurisdiction to appoint the commission- 
ers, it follows that his subsequent action in the ex- 
ercise of that jurisdiction, in the appointment of 

4 commissioners, will be presumed to be correct, and 

cannot be questioned in a collateral procceding. 


The Illinois cases above cited are in point upon 
this question. We cite also, 


Cooper v. Reynolds. 10 Wallace, 308. 

| Comstock v. Crawford, 3 Wallace, 396. 
Secombe v. H. H. Co., 23 Wallace, 108-119. 
State of Iowa v. Berry, 12 lowa, 58-60. 


An examination of the authorities will show 
| that this doctrine applies as well to inferior tribu- 
s~ nals, and to courts of limited and special jurisdic- 
tion, as to those of more general powers. Thus, in 
Comstock v. Crarcford, supra, the doctrine was ap- 
plied to the proceedings of a probate court in Wis- 
consin Territory, and it was held that “the jurisdic- 
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“tion existing, the subsequent action of the court 
“is the exercise of its Judicial authority, and can 
“only be questioned upon appeal.the mode provided 
by the law of the Territory for review of the 
“determinations of the court.” 


The question in that case was whether the ap- 
pointment of an administrator by the probate court 
was lawful and whether the question could be 
raised in a collateral proceeding. It was contended 
that the appointment was extra judicial and void 
under the statute of the Territory, because the ad- 
ministration belonged to the public administrator 
hy the very terms of the statute. but the court by 
Mr. Justice Field said in answer to this objection: 


lt is well settled that when the jurisdiction of 
acourt of limited and special authority appears 
upon the face of its proceedings, its action cannot 
he collaterally attacked for mere error or irregular- 
ity. The jurisdiction appearing. the same presump- 
of law arises that it was rightly exercised as pre- 
vails with reference to the action of a court of su- 
perior and general authority.” 


And after showing that the record recited the 
necessary jurisdictional facts the court said: 


“Whether there was a widow of the deceased. 
or any next of kin, or creditor, who was a proper 
person to receive letters if he had — for them. 
or whether there was any public administrator in 
office authorized or fit to tiie charg? of the estate. 
or to which of the several parties it was meet that 
the administration should he intrusted, were mat- 
ters for the consideration and determination of the 
court: and its action respecting them, however ir- 
regular, cannot be impeached collaterally.” 
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The case of Secombe v. R. R. Co., supra, like the 
present case, involved the question of the validity 
of proceediugs for the condemnation of land for 
railroad purposes, and in that case this court fully 
recognized the doctrine that such proceedings can- 
not be collaterally attacked, except by showing 
want of jurisdiction. This court said at page 119: 


“The judgment of condemnation in this case 
was rendered by a competent court, charged witha 
special statutory Jurisdiction, and all the facts vec- 
essary to the exercise of this jurisdiction are shown 
to exist. A judgment thns obtained is no more 
subject to impeachment in a collateral proceeding 
than the judgment of any other court of exclusive 
jurisdiction.” 

Citing 1 Redfield on Railways, 5th edition. 

page 271. . 
Although the condemnation proceeding under 
the Kansas statute was not strictly speaking a suit 
in rem, it so far partook of the character of such a 
suit as to make the proceedings, as shown by the 
record, entirely valid, and the jurisdiction of the 
special tribunal over the subject matter complete. 
The proceedings having been in accordance with 
the statute, the jurisdiction, so far as the property 
within the domain of the special tribunal was con- 
cerned. was perfect. 


Cuoper v. Reynolds, supra. 

Boswell’s Lessee v. Otis, 9 Howard, 346. 
Pennoyer v. Neff, supra. 

Voorhees v. Bank, 10 Peters, 449. 
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Florentine v. Walton, 2 Wallace. 210. 
Hurvey v. Tyler, 2 Wallace, 328. 
Parker v. Overman, 18 Howard, 137. 


In Cooper v. Reynolds, this Court said : 


“By jurisdiction over the subject matter is 
meant the nature of the cause of action and of the 
relief sought: and this is conferred by the sover- 
eign authority which organizes the court. and is to 
be sought for in the general nature of its powers, or 


in authority specially conferred.” 


And again: 


‘Jurisdiction of the res is obtained by a seiz- 
ure under process of the court, whereby it is held 
to abide such order as the court may make con- 
cerning it. The pewer to render the decree or 
judgment which the court may undertake to make 
in the particular cause. depends upon the nature 
and extent of the authority vested in it by law in 
regard to the subject matter of the cause.” 


In Boswell’s Lessee v. Otis. supra, this Court 
said : 


When the record of a judgment is brought be- 
fore the court, collaterally or otherwise, it is al- 
ways proper to inquire whether the court render- 
ing the judgment had jurisdiction. Jurisdiction is 
acquired in one of two modes; first, as against the 
person of the defendant by the service of process ; 
or, secondly, by a procedure against the property of 
the defendant within the jurisdiction of the court. 
In the latter case the defendant is not personally 
bound by the judgment, beyond the property in 
question, and it is immaterial whether the proceed- 
ing against the property be by an attachment or 
bill in chancery. It must be substantially a pro- 
ceeding in rem.” 
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The other authorities cited are to the same 
purport. 


And as to the judgment in proceedings in rem 
the most that can be tlaimed is that an inquiry 
may be gone into in collateral proceedings as to 
the authority of the tribunal to act, and whether 
the res was so situated as to be subject to the juris- 
diction. 


Rose v. Himely, 4 Cranch. 241. 
Hudson v. Guest ier. 6 Cranch., 285. 


In the latter case, which involved the question 
of the validity of a decree of condemnation by a 
foreign court, this Court said: 

“The judge must have had a right to dispose of 
every question which was made on behalf of the 
owner of the property, whether it related to his 
oWn jurisdiction, or arose out of the law of nations, 
or out of the French decrees, or in any other way : 
and, even if the reasons of his judgment should not 
appear to be satisfactory, it would be no reason for 
a foreign court to review his proceedings, or not to 
consider his sentence as conclusive on the prop- 
erty.” 

Again, we submit that the statute of Kansas 
under which we claim is a local statute involving a 
rule of property. and must, therefore, he followed 
here, and the construction given to it by the high- 


est court of the State must be accepted. 


Nichols v. Levy, 5 Wallace, 433, was a case in- 
volving the construction of a statute of Tennessee, 
which gave a court of that State jurisdiction to sub- 
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ject legal and eduitable interests in real estate to 
the claims of creditors. TheSupreme Court of that 
State had construed the act as embracing trusts. 
This Court, while of the opinion that the ruling of 
the State court was clearly erroneous, neverthe- 
less followed it, and among other things said: 


“The Supreme Court of the State decided, in 
the suits referred to, that this statute embraces 
trusts of real estate. and that it exempted the prop- 
erty in question from liability to the judgment 
creditors. There can be no doubt of the power of 
the legislature to pass the statute. Its wisdom 
and policy are considerations with which we have 
nothing todo. Being a local statute. and involv- 
ing a rule of property, we adopt the construction 
which has been given to it by the highest judicial 
tribunal of the State.” 


Many other cases of similar import might be 
cited, but the doctrine is too well settled to require 
further citations. 


Furthermore, upon this point we confidently 
submit, that any objection to the validity of the con- 
demnation proceedings, based upon the alleged fact 
that one of the commissioners was not a_ freeholder, 
was waived by the failure to raise it at some stage of 
that proceeding. 


This follows inevitably from another proposi- 
tion which we have already discussed and shown to 
be sound, viz.: that the notice given under the 
statute was sufficient to bind all persons interested 
in the land now in controversy. This being true, 
the Plaintiffs in error were bound by those pro- 
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ceedings whether they appeared therein or not. and 
whether they in fact knew of them or not. 


State, ex. rel. Van Vleet v. Wilson et al., 17 
Wisconsin. 687, 691. 692. 

Williams v. Mitchell et al., 49 Wisconsin, 
284. 

State er. rel. etc., v. Nelson, 57 Wisconsin, 147, 
154. 


Brock et al. v. Hishen et al., 40 Wisconsin, 
674, 679. 


Bradley v. Frankfort, 99 Indiana, 417. 
Burnham v. Goffstown, 50 N. H., 560. 
In re Hill Town Road, 18 Pa. St. 233. 
In re Road in Allen Township; 18 Pa. St. 463. 


In some of the cases it is held that the fact that 
some of the commissioners were disqualified may 
be shown upon the trial of an appeal from the judg- 
ment of condemnation, provided it affirmatively 
appears that the fact was not discovered in time to 
have been presented to the lower court or tribunal. 


No case can be found, we think, in which it 
has been held that such a question can be raised in 
a collateral proceeding, even upon showing that the 
fact did not come tothe knowledge of the party 
raising the objection until after it wastoo late to 
raise it in the original proceeding. But this is im- 
material, because, for the purposes of this case, we 
might safely concede that the Plaintiffs below were 
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at liberty to show by proof that they had no knowl- 
edge of the alleged incompetency of Wood, one of 
the commissioners; for the record shows that they 
made no attempt to establish any such fact. No proof 
upon the subject was offered. It did not appear, 
either, that the Plaintiffs below were in point of 
fact ignorant of the proceedings. or that while said 
proceedings were pending they were ignorant of the 
fact that Wood was not a freeholder. They allege 
in their replication that they were at the time of 
the proceedings, and have ever since been, residents 
and citizens of the State of Missouri and had no 
knowledge or information of said proceedings and 
were not present at the time, nor ever authorized 
any one to appear fer them, nor in any manner 
consented to such proceedings. See statement by 
Plaintiffs in Error, page 14. 

These allegations, however, were all under the 
statute of Kansas deemed to be controverted by the 
adverse party, as upon direct denial or avoidance. 
See compiled Laws of Kansas, 1885, Sec. (3927). 
page 621. 

As no proof was offered in support of the alle- 
gation it cannot be claimed upon this hearing that 
the Plaintiffs in Error have shown, either that they 
had no knowledge of the proceedings or that they 
were not present at the time; much less can it be 
claimed that they have shown that they did not 
know the fact, while said proceedings were pending. 
that Wood was not a freeholder. There is certainly 
no presumption in their favor upon anv of these 
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questions. The burden was upon them to establish 
their allegations by affirmative proof. The law 
presumes that they nad notice of the proceedings, 
and the most that they can claim is, that, having 
notice and believing fhe proceedings to be void, they 
declined to appear before the commissioners or to 
take an appeal as they were authorized to do by 
law. Under such circumstances it is clear, under 
the authorities above cited, as well as upon well- 
settled principle, that they have waived the objec- 
tion that one of the commissioners was not quali- 
tied 

State ex rel. &c. v. Wilson, supra, was a case in 
which persons were appointed appraisers of dam- 
ages sustained by the laying out of a road under a 
statute of Wisconsin, who were not freeholders. 
The objection was not raised in the course of the 
proceeding, but was attempted to be asserted col- 
laterally in a proceeding for mandamus to compel 
the payment of the damages caused by the laying 
out of the road. The court said, page 691: 


Another ground relied on by the respondents 
to show that a peremptory writ should not be ac- 
corded to compel them to proceed and audit tke 
amount of damages allowed the relator in conse- 

uence of laying out the highway over his land is, 
that it appears that the commissioners who assessed 
those damages were not all freeholders of the town 
of Aztalan, and therefore that their award was 
null and void.” 


And after quoting the statute the court pro- 
ceeded, (page 692:) 
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“But suppose the supervisors.as they did here,neg- 
lect or fail to attend at the striking of the jury, and 
by inadvertence or mistake of the justice in prepar- 
ing the list of names, persons are summoned to ap- 
praise the damages who are not freeholders. What 
is the consequence? Does such error or mistake 
vitiate the whole proceeding and render the award 
null and void? It seems tous not. Of course, it. 
is the clear duty of the justice to exercise care and 
caution in making out the list, and endeavor im all 
cases to select only such persons as possess the 
proper statutory qualifications. Yet we know that 
the justice is liable to fall into a mistake upon thi- 
point from the nature of the duty to be performed. 
After the exercise of all reasonable care and dili- 
gence, he may place upon the list persons who are 
not freeholders. Thisis perhaps unavoidable. What 
is the result? Must the whole proceeding go for 
naught, and the award declared void?” 


The court proceeds to show the distinction 
which exists between a case where the jury or the 
commissioners are selected merely to appraise 
damages which result from the laying out of a high- 
way, and one wherea petition is presented which 
constitutes the foundation of a proceeding to divest 
xa owner of his estate. 


“In the latter case” says the court, “the owner 
may well insist upon a strict compliance with the 
statute by the public authorities, in order to divest 
him of the use and enjoyment.of his property. But 
after the land has been taken, and it becomes a 
question of damages, the matter is entirely differ- 
ent. Each party can then appear before the justice. 
and see that the persons selected to determine that 
question possess the statutory qualifications. And 
if they do not appear,and the justice, by mistake, se- 
lects a person not a freeholder of his town, this 
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— alone ought not to render the award null and 
void.” 


The case of Brock et al. v. Hishen et al, supra, 
also presented the question as to the validity of 
proceedings of this character where one of the 
commissioners was disqualified, not being a disin- 
terested person within the meaning of the statute 
prescribing the qualifications of such commission- 
ers. The question, however, was raised in a collat- 
eral proceeding, and in considering it the court 
said: 


“But we think the objection comes too late. 
[t is not unlike the case where an incompetent juror 
is permitted to be sworn in a cause without an ob- 
jection. Whether the fact be known or unknown 
to the defeated party, such incompetency is net 
yround for reversing the judgment. In some cases 


it is not even ground for a new trial. State v. Vogel. 
22 Wis. 471.” 


The same question again arose in Williams v. 
Mitchell et al., supra, and was again discussed, the 
court among other things saying: 


“Where the court reviewing the proceedings of 
the commissioners on certiorari, brought in proper 
time, it is very probable that their determination 
would be reversed, because the justice disregarded 
such objection and appointed commissioners who 
were not disinterested. But this is an irregularity 
only, and not jurisdictional. It was substantially 
so held in Brock v. Hishen ; for in that case the fail- 
ure to object in due time to the competency of the 
late supervisor was held a waiver of the objection. 
Being merely an irregularity, it is not available in 
a collateral action. Although the commissioners 
were not disinterested, their determination is not 
therefore void. but is valid and conclusive until as- 
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sailed in a direct proceeding to set it aside. This 
is not such a proceeding ; and therefore in this ac- 
tion it must be held that such determination is 
valid.” 


See also same effect. State ex rel., etc.,v. Nel- 
son, supra, the remarks of Lyon. Judge, in deliver- 
ing the opinion of the court, 57 Wisconsin, page 
154. 

In Bradley v. Frankfort, supra, the Supreme 
Court of Indiana, discussing a statute much like 
that of Kansas. said : 

“When persons are served with notice of the 
° meeting of the commis- 
sioners, they are called upon to appear before them 
and protect their rights. If the notice does not 
serve this purpose and carry with it the right and 
duty to thus appear, it serves no purpose: at all and 
had as well not be given 1 
Having the right they ought to exercise it and * 
prevent a useless proc eeding and the accumulation 
of useless costs.” 

The court proceeds to hold that objections to 
the competency of commissioners must be made at 
the time of their appointment if the objecting party 
has knowledge that they are incompetent, and that 
if no such objection be made he must be deemed 
to have waived it and cannot make it on appeal. 
The case did not present the question as to whether 
want of knowledge at the time of the appointment 
wuuld, if affirmatively shown,authorize the party to 
raise the question in a collateral action. It was 
held, that as appellant was served with notice and 
had not averred that he had no knowledge, at the 
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time of meeting, of any incompetency of commis- 
sioners, he could not raise the question on appeal. 

In Burnham v. Goffstown, supra, it was held 
by the Supreme Court of New Hampshire that such 
objections must be made seasonably so that they 
may be obviated, and that after the verdict it is too 
late to take an exception that might have been 
taken earlier. 


And In re Hill Town Road, supra, the Supreme 
Court of Pennsylvania said: 


“Such an objection must be made at the earli- 
est moment when, by the exercise of common dili- 
gence and observation, the fact might have been 
discovered. * * 1 1 * * A man can- 
not reserve such an objection while he awaits the 
chance of a favorable report, and use it after he 
finds the report against him.“ 


And again the same court said Jn re Road in 
Allen Township, supra: 


“The parties interested are presumed to have 
notice of the time of meeting of the viewers; and 
the family connections of the viewers with the pe- 
titioners are matters which may be ascertained by 
diligent inquiry. It is therefore too late to make 
the objection after the report is made.” 


400 
FOURTH PROPOSITION. 


That the Statute of Kansas Respecting tiie Con- 
demnation of Land for Ralirced Purposes, 
Having been Repeatedly Approved by the Su- 
preme Court of that State, and Having been 
for Many Years Upheld and Enforced, this 
Court would, for the Sake of Harmony and to 
Avoid Confusion, Even if the Question were 
Doubtful, Lean Towards an Agreement with 
the State Courts. 


This proposition needs noargument to support 
it, but we take the liberty of quoting from the de- 
cision of this court in Burgess v. Seligman , 107 U. S., 
page 34, as follows: 


“But even in such cases, for the sake of har- 
mony and to avoid confusion, the Federal courts 
will lean towards an agreement of views with the 
State courts if the question seems to them balanced 
with doubt. Acting on these principles, founded 
as they are on comity and good sense, the courts of 
the United States, without sacrificing their own 


dignity as independent tribunals, endeavor to 
avoid, and in most cases do avoid, any unseemly 
conflict with the well-considerd decisions of the 
State courts.” 


Respectfully submitted. 


GEO. W. McCRARY, 
WALLACE PRATT, 


Attorneys for Defendant in Error. 
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THE U. T. CO. OF NEW YORK VS. THE 8. I. x. 4 I. CO. Er At. 1 


a From United States Circuit Court, 5th Judicial Circuit, North- 
ern District of Florida, Eastern Division. In Equity. 


Union Trust Company or New York 
v8. 


THE SouTHERN INLAND NAVIGATION AND IMPROVEMENT Co. & THE 
TRUSTEES OF THE INTERNAL IMPROVEMENT FUND OF FLORIDA. 


1 In the Circuit Court of the United States for the Northern 
District of Florida. In Equity. 


To the honorable the judges of the circuit court of the United States 
for the northern district of Florida, in the fifth circuit, sitting in 
equity : 

The Union Trust Company of New York, a corporation created 
by and existing under the laws of the State of New York and a cit- 
izen of the State of New York and hefeinafter called the Trust 
Company, brings this its bill of — — against the Southern In- 
land Navigation and Improvement Company, a corporation organ- 
ized and existing under the laws of the State of Florida and a citi- 
zen of the State of Florida (and hereinafter in this bill called the 
Improvement Company); William D. Bloxham, who is Governor 
and a citizen of the State of Florida ; George P. Raney, who is 
attorney general and a citizen of the Slate of Florida; Henry A. 
L’Engle, who is treasurer and a citizen of the State of Florida; Wil- 
liam D. Barnes, who is comptroller and a citizen of the State of 
Florida, and P. W. White, who is commissioner of the lands and 
imigration and a citizen of the State of Florida, as trustees of the 
internal improvement fund of the State of Florida; and thereupon 
your orator complains and alleges— 

First. That your orator at all tine times hereinafter mentioned 
was and now is a corporation duly created by, organized and exist- 
ing under and by virtue of, the laws of the State of New York, hav- 
ing its place of business in the city and State of New York, and thut 
it is a citizen of said State of New York, and that at all said times 
had and has full power and authority to execute the trust herein- 

after mentioned. 

2 Second. That at all the times hereinafter mentioned said 

Improvement Company was and now is a corporation duly 
created by, organized and existing under and by virtue of, the laws 
of the Stute of Florida, and that it is a citizen of the State of Florida. 

Third. That said William D. Bloxham is Governor, said George 
P. Raney is attorney general, said Henry A. L’Engle is treasurer, 
W. D. Barnes is comptroller, and said P. W. White is commissioner 
of lands and immigration, of said State of Florida. 7 

Fourth. That on the sixth day of January, 1855, an act, entitled 


An act to provide for and encourage a liberal system of internal 


improvement in this State,” was passed by the Legislature and ap- 
proved by the Governor of the State of Florida; that by said act 
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certain lands in the State of Florida and proceeds from the sales of 
the same were set apart and declared a distinct and separate fund, 
to be called “the internal improvement fund of the State of Florida,” 
and to be strictly applied according to the provisions of said act ; 
and, for the purposes of securing such application, the said lands and 
the funds arising from the sales of the same were irrevocably vested 
in five trustees, to wit, the Governor of the State of Florida, the 
comptroller of the public accounts of said State, the treasurer of said 
State, the attorney general of said State, and the register of public 
lands of said State. 

That by constitutional and legislative enactments of the State of 
Florida since the said first-mentioned act was approved the commis- 

sioner of lands and immigration of said State has been sub- 
3 stituted for the said register of public lands as one of the 

trustees of said lands and the proceeds thereof, and the office 
of the register of public lands has been abolished. 

That by the provisions of said internal improvement act the said 
trustees and their successors in office were empowered and directed 
to hold the said lands in trust for the uses and purposes by said act 
declared, with power to sell and transfer said lands to purchasers 
and to receive payments for the same; and by the sixteenth section 
of said act said trustees were empowered to fix the price of the said 
lands belonging to said fund, and to make such arrangements for 
the drainage of the swamp and overflowed lands “ as in their judg- 
ment might be most advantageous to the internal improvement fund 
and settlement and cultivation of the land.” 

Fifth. By the fourth section of said act a canal from the St. John’s 
river to the Indian river was indicated as a proper inland improve- 
ment to be aided by and from said improvement fund. 

Sixth. That the said defendant Improvement Company had there- 
tofore been duly chartered, authorized, and empowered by the laws 
of the State of Florida to construct said canal, as well as other con- 
nection works of inland navigation and improvement, and in pur- 
suance of said charter and authority purchased of the said defend- 
ants, trustees, certain tracts of land belonging to said internal 
improvement fund, located in the said State, and the said defendant 
trustees thereatter, to wit, on the 10th day of February, 1871, duly ex- 

ecuted and delivered to the said Improvement Company their 
4 deed, wherein and whereby said trustees duly conveyed to the 

said Improvement Company the said lands, which said deed 
was, in the month of March, 1871, duly recorded in all the counties 
of said State where the lands so conveyed were located, a copy of 
which deed is hereunto annexed, marked “ Exhibit A,” and made a 
part of this bill of complaint, and wherein the said lands are de- 
scribed. 

Seventh. Your orator further shows that heretofore, to wit, on the 
20th day of March, A. D. 1871, the said defendant, the said Iinprove- 
ment Company, being by luw duly authorized, made, executed, and 
delivered to your orator, as trustee, its certain deed of mortgage to 
secure the payment of certain bonds of the said Improvement Com- 
pany mentioned and described in said deed of mortgage, a copy of 
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which said deed of mortgage is hereto annexed, marked “ Exhibit B,” 
and hereby made a part of this bill of complaint; that on or about 
the — day of March, 1871, the said mortgage deed was duly recorded 
in all of the counties of the State of Florida wherein any part of the 
mortgage premises was located. 

Eighth. Your orator further shows that pursuant to the terms of 
the said mortgage deed the said Improvement Company made, exe- 
cuted, signed, and sealed ready for sale and delivery bonds of the 
kind and description mentioned in said mortgage deed to the amount 
of five million dollars and delivered the same to your orator, as 
trustee as aforesaid, to be certified by your orator as provided in said 
mortgage deed, and that a part of said bonds, amounting to two 
million dollars, were by your orator certified as provided in said 

mortgage, and the same were duly delivered to the said de- 
5 ſfendant company at its request, and that the balance of said 
five millions of bonds were never called for by the said com- 
pany and still remain in the custody of your orator unissued. 
our orator further shows, upon information and belief, that the 
said Improvement Company has issued and sold fifty of said bonds, 
and that the same are now outstanding in the hands of bona 
owners and holders thereof; that said owners claim and aver that 
the said fifty bonds are the only bonds of said Improvement Com- 
ny secured by said mortgage which have been issued, sold, or de- 
ivered by said Improvement Company, and that all and singular the 
other of said two thousand bonds are still unissued or sold, and in 
the — of said Improvement Company, and in its hands or 
the hands of its agents and brokers, and under the control of said 
Improvement Company. 
our orator further — that — — the — of said 
mortgage your orator, at the request of said Improvement Company, 
— the said two thousand — to the City Bank, in London, Eng- 
and. 

That in April, 1878, your orator, at the request of said Improve- 
ment Company, by telegram and letter instructed said City Bank to 
deliver said two thousand bonds to Smith, Payne & Smith, bankers, 
in London, England, to the credit of Edward James Reed, M. P., 
upon the order of W. H. Bennett, Esq., upon payment to said City 
Bank for the account of your orator of the sum of eight hundred 
pounds sterling for and on account of the commissions of your 
orator, as trustee in said mortgage; that said City Bank accounted 
for and = to your orator the said sum of eight hundred pounds 

sterling. 
6 — as above stated, your orator has no knowledge or 
information of any of said two thousand bonds having been 
issued or sold by said Improvement Company. 

Ninth. Your orator further shows that payment of the interest on 
said fifly bonds so sold as aforesaid for the six months prior to the 
first day of May, 1872, becoming due on that day, was duly de- 
manded and payment thereof was refused; and your orator is in- 
formed and believes and therefore alleges that the coupons annexed 
to said bunds for interest thereafter maturing on the first days of 
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November and May of each year since said first day of May, 1872, i 
were duly presented for payment and payment demanded and re- f 
fused ; that said default in payment of interest has continued for 

more than — period of six months prior to the commencement of 

this suit. 7 

Your orator further shows that the said defendant — — has 
utterly failed and refused to pay to your orator the installments of 
the sinking fund, amounting to a sum equal to one per cent. on the 
bonds so issued on the Ist day of May, 1874, and on the Ist day of 
May of each year since that date to the present time, with the in- 
terest thereon at the rate of seven per cent., as provided for in the 
said mortgage deed. 

Tenth. And your orator further shows that your orator has elected 
that the whole principal sum secured by aid bonds and mortgage 
be due and payable. 

And your orator further shows that by reason of said defaults 

that tliere is not due and payable the whole of the prineipal 
7 sum of such bonds as may have been issued and sold as afore- 

said, and also the whole amount of the interest coupons which 
have matured thereupon on the first days of May and November 
every year on and since the first day of May, 1872; and your orator 
has — requested in writing by Henry C. Hepburn, the sole owner 
and holder of all the said fifty bonds so issued as aforesaid, to insti- 
tute appropriate legal proceedings to enfore the rights of said bond- — 
holders under said mortgage deed. 

Eleventh. Vour orator has been informed and believes that on 
the 3rd day of November, 1870, one Francis Vose and others, holders 
of unpaid coupons of bonds issued by certain railroad companies who 
had availed themselves of the provisions of said internal improve- 
ment act, filed their bill of complaint in this honorable court against 
Harrison Reed and others, the then trustees of the said internal im- 
— fund, and that on the — day of November, 1871, the said 

2 — Company was made a party defendant in said suit; 
and vour orator alleges that the object of said suit was to establish 
the prior lien of the said coupons upon the said internal improve- 
ment fund lands, and that after a long litigation said coupons were 
decreed by this honorable court in said suit to be a prior lien upon 
said lands and entitled to payment out of the proceeds of said lands, 
and that the said trust8es, by sales of large tracts of said land, have 
paid all the said coupons so decreed to be paid, and that the lien so 
decreed to exist upon said land has been satisficd and discharged. 

Twelfth. And your orator alleges that in the progress of said liti- 

gation various interlocutory orders and decrees were made, 
8 and, among others, one dated December 4, 1873, the fifth 
clause of which was as follows: “It is further ordered, ad- 
judged, and decreed that the contracts or agreements entered into 

v the trustees of the internal improvement fund with the corpora- 
tion known as the Southern Inland Navigation and Improvement 
Company be rescinded, and the same are hereby declared to be 
null and void, and the lands undertaken to be conveyed or con- 
tracted to be conveyed shall be restored tothe said internal improve- 
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ment fund or to be subjected to sale by the agents appointed by this 
court rendered during this term in accordance to the provisions of 
said decree.” 

And 5 orator alleges that your orator was not a party to said 
suit and had no notice of its proceedings or of the pendency of 
this litigation by its officers, solicitors, or agents, and such knowl- 
edge as they now have has only recently been acquired by reason 
of the necessity of taking action to collect the bonds and coupons 
secured by the said mortgage deed to your orator and filing this 
bill of complaint. 

Thirteenth. And your orator alleges that the said trustees have, 
since the making of said deed to the said Improvement Company 
and the making of the said mortgage deed by said Improvement 
Company to your orator, have assumed to convey to other persons 
and corporations and have assumed to make, grant, and convey to 
other persons or corporations large tracts of land embraced and de- 
scribed in the said deed to the said Improvement Company and 
conveyed to your orator by the said mortgage deed, as your orator 
is informed and believes, to the amount of upwards of one hundred 

thousand acres of land, and your orator is informed and be- 
9 lieves that the said defendant trustees are now attempting to 

sell and are offering for sale all of the said lands so described 
in said conveyance, and claims the right to dispose of them by grant, 
sale, or contract of sale, — their said con veyance to 
the said Improvement Company and the conveyance to your orator 
and cestuis que trust. ‘i 

And your orator alleges that said Improvement Company has no 
other property than that embraced in the mortgage deed to pay the 
bonds secured by the said mortgage deed to your orator, and that 
the franchises, rights, and privileges to perform the said work of 
inland improvement are not of sufficient value to pay the said 
bonds and coupons, and that unless the said trustees are restrained 
from the further selling and disposing of said lands and the lands 
already conveyed are subjected to the payment of the debt of your 
orator its cestuis que trust will be delayed or totally defeated in 
their action to secure the payment of the said bonds and — 

To the end, therefore, that it may be adjudged that the said de- 
fendants, trustees of said internal improvement fund, have no 
estate, right, title, or interest of, in, or to said lands and no right to 
sell or convey the same, and that the said lands are subject to the 
lien of said mortgage deed of said Improvement Company to your 
orator, and that the lien of said mortgage deed to your orator is 
superior to any interest or estate the said defendants, trustees, may 
have of, in, or to said lands, and that the said defendants, trustees, 
may, by the order of this court pendente lite and by the final decree 
of this court, be enjoined and prohibited from selling or offering 
for sale the said lands or any part thereof, ard to the end that it 

may be ascertained and adjudged how many of said bonds 
10 secured by said mortgage deed have been issued and are 
now outstanding and what amount is due thereon, and to the 
end that a receiver of all and singular the mortgaged property may 
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be appointed, with the usual powers of receivers in like cases, and 
that the defendant, said Improvement Company, may be adjudged 
to pay to your orator the amount so found due upon the bonds so 
adjudged to be issued and outstanding, and that in default thereof 
by a certain time that all and singular the said mortgaged property 
may be sold and the trusts declared in said mortgaged deed may 
be executed by and under the direction of this honorable court, 
and that your orator may have such other and further relief in the 
premises as the nature of the case and the circumstances may re- 
quire and to this court shall seem proper— 
May it please your honors to appoint a receiver of said property 
and te grant unto your orator a writ of injunction, issuing out of 
and — the seal of this honorable court or by one of your honors, 
— to the statute in such cases made and provided, of the 
tenor and purport aforesaid. 
And may it please your honors to grant unto your orator a sub- 
na of the United States of America, issuing out of and under the 
seal of this court, directed to the Southern Inland Navigation and 
Improvement Company, William D. Bloxham, George P. Raney, 
Henry A. L’Engle, William D. Barnes, and P. W. White, all of 
whom are citizens of the State of Florida, therein and thereby re- 
spectively commanding them and each of them, under a certain 
penalty therein to be named, to be and appear before this honorable 
court, and then and there to answer all and singular the premises 
and to stand to, perform, and abide by the said order, direction, and 
decree as may be made against them in the premises, as shall 
11 seem meet and agreeable to — and good conscience; and 
your orator, as in duty bound, will ever pray, etc. 
UNION TRUST COMPANY 
OF NEW YORK. 
WILLIAM KNIGHT, Pres’t. 
JAMES B. C. DREW, 
Solicitor for Complainant. 
WHEELER H. BIRKHAM, 
Of Counsel fc» Complainant, and 
WILLIAM FULLERTON, 
Of Counsel for Complainant. 


To Philip Walter, Esq.: 
Please issue subpoenas to the above-named defendants, returnable 
at May rules day, 1883. 
J. B. C. DREW, 


Solicitor for Complainants. 


11} [Endorsed :] II. S. circuit court, Florida. Union Trust 

Company of N. Y. vs. Southern Inland Navigation and Im- 
n Company. Bill of complaint. Filed April 12, 1883. 
*hilip Walter, clerk. 


12 Know all men by these presents that the trustees of the 
internal improvement fund, under an act of the General 
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Assembly of the State of Florida entitled “An act to provide for and 
encou a liberal system of internal improvements in this State,” 
approved January 6th, A. D. one thousand eight hundred and fifty- 
five, and an act entitled “An act to organize the Southern Inland 
Navigation and Improvement Company,” approved July twenty- 
eight, A. D. one thousand eight hundred and sixty-eight, for and in 
considération of the sum of one dollar, to them in hand paid by the 
Southern Inland Navigation and Improvement Compan of the 
State of Florida, have granted, bargained, and sold, and do by these 

resents grant, bargain, sell, and convey, unto the said Southern 
— avigation and Improvement — — and to its repre- 
sentatives and assigns forever the following-described lands, situated 
in the counties of Marion, Putnam, St. Johns, Orangé, Volusia, and 
Brevard, to wit: 

In township eleven south of range twenty-six east: 

South half of northeast quarter, northeast quarter of northwest 
quarter, and lots one and two of section one; lot two of northeast 
quarter, lot two of northwest quarter, southwest quarter of southeast 
quarter, and southeast quarter of southwest quarter of section two ; 
lot one of section three; northeast quarter of northeast quarter, 
southeast quarter of southeast quarter of section eleven ; northwest 
quarter of northwest quarter, southeast quarter of northwest quarter, 
east half of south west quarter, south west quarter of south west quarter, 
and lots three and four of section twelve; lots one and four of sec- 
tion thirteen ; east half of northeast quarter and lot two of section 

fourteen ; northwest quarter of northwest quarter and lot two 
13 of section twenty-four, containing twelve hundred and eleven 
and eighty-eight hundredths acres. 

In township twelve south of range twenty-six east : 

All of fractional section three west of river, fractional section four 
west of river, fractional section five west of river, northeast quarter, 
west half of north west quarter, southeast quarter of northwest quarter, 
and south fractional half of section six; all of fractional section eight 
west of river, all of fractional section nine west of river, lot one and 
south half of lot two of section seventeen ; lot one of section eighteen ; 
lot one west of river, north half of lot two west of river, lot four west 
of river, southeast quarter of southwest quarter west of river, of sec 
tion twenty-one; northeast quarter of northeast quarter of section 
twenty-three ; east half of southeast quarter, west half of southwest 
quarter, and southeast quarter of south west quarter of section twenty- 
five; lots one, two, and three west of river, of section twenty-six ; lots 
one and two, east half of southeast quarter, southwest quarter of 
southeast quarter, southeast quarter of southwest quarter, and west 
half of southwest quarter of section 27; east half of northeast quarter, 
northwest quarter of northwest — of northeast quarter, and 
south half of southeast quarter of section 28; the west half of the 
east half of section 33; northeast quarter of northeast quarter, west 
half of northeast quarter, west half of southeast quarter, and east 
half of southwest quarter of section 34; lots 2,3, and 4 west of river 
and lots 1, 5, 6, 7, and 8 east of river of section 35; northeast quarter 
of northeast quarter, west half, east half of southeast quarter, and 
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southwest quarter of southeast quarter of section 36, containing 
three thousand seven hundred and eighty-six and forty- 
14 hundredths acres. 
In township thirteen south of range twenty-six east: 

Northeast quarter, north half of southeast quarter, and lots 2 and 3 
of section 1 ; all of fractional sections 2 and 3; lots 1 and 2 of section 
4; lots 2, 3, and 4 of section 10; east half of northeast quarter, 
southwest quarter of northeast quarter, and lot 1 of section 17, con- 
taining thirteen hundred and eighteen and twelve-bundredths 
acres. 

In township fourteen south of range twenty-six east : 

Northeast quarter of southeast quarter of section 7; northwest 
quarter of southwest quarter of section 8; northeast quarter of 
southwest quarter, west half of southwest quarter of section 15; 
northeast quarter of southeast quarter, northwest quarter of south- 
east quarter and northeast quarter of southwest quarter of section 
17; east half of southeast quarter of section 24; northeast quarter 
of northeast quarter of section 25, containing four — and forty-one 
and two-hundredths acres. 

In township fifteen south of range twenty-six east: 

All of fractional sections 3; lots 1 and 2 of section 4; lot 1 and 
north half of lot 2, in section 5; south half of lot 1, in section 8; all 
of fractional section 9; southeast quarter of northeast quarter of sec- 
tion 20; northeast quarter of northwest quarter and west half of 
northwest quarter of section 21; all of fractional section 22, contain- 
ing five hundred and thirteen and thirty-one hundredths acres. 

In township eleven south of range twenty-seven east : 

Lot 1 of section 8; northeast quarter, north half of southeast 
quarter, northeast — of southwest quarter, and lot one of section 

21; all of fractional section 22; all of fractional section 23; 
15 east half of northwest quarter and lot one of section 27, con- 

taining ten hundred and sixty-five and twenty-four hun- 
dredths acres. 

In township twelve south of range twenty-seven east : 

West half of northwest quarter and west half of section 11; west 
half of southeast quarter and west half of section 14; south half of 
northeast quarter, southeast quarter of southwest quarter, and south- 
east quarter of section 17; southeast quarter of southwest quarter 
and south half of southeast quarter of section 18 ; west half of south- 
west quarter, northeast — of southwest quarter, north half of south- 
east quarter and north half of section 19; east half of northeast 
quarter, northwest quarter and north half of southwest quarter of 
section 20; east half of northeast quarter and northwest quarter of 
southeast quarter of section 21; northwest quarter of northeast 
quarter, south half of southeast quarter, and west half uf section 22; 
southeast quarter of northeast quarter, southwest quarter of north- 
east quarter, and northwest quarter of southeast quarter of section 
25 ; southeast — of northeast quarter of section 26; southeast 
quarter of northeast quarter, northeast quarter of northwest quar- 
ter, northwest quarter of southeast quarter, east half of southwest 
quarter and southwest quarter of section 27; northwest quarter of 
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southwest quarter of section 28; east half of southwest quarter and 
southeast quarter of section 29; northwest quarter of northeast 
quarter, south half of northeast quarter, south of northeast quar- 
ter, north half of northwest quarter, south half of the southwest 
quarter, and southeast quarter of section 31; northeast quarter of 
northwest quarter, south half of northwest quarter, southwest quar- 

ter and east half of section 32; northeast quarter, northwest 
16 quarter, west half of southwest quarter, north half of south- 

east quarter, and southeast quarter of southeast quarter of 
section 33; north half of southwest quarter, southwest quarter of 
southwest quarter, north half of southeast quarter, southeast quar- 
ter of southeast quarter of section 34; northeast quarter of north- 
east quarter, southwest quarter of northeast quarter, southwest 
quarter of northwest quarter, west half of southeast quarter, and 
southwest quarter of section 35, containing five thousand seven 
hundred and ninety and thirty-seven hundredths acres. 

In township thirteen south of range twenty-seven east : 

Southwest quarter of northwest quarter and west half of south- 
west quarter of section 1; southeast quarter of northeast quarter, 
east half of southeast quarter, south west quarter of southeast quarter, 
and northwest quarter of southwest quarter of section 2; all of sec- 
tions 3, 4, 5, and 6; lots 1 and 2 of section 7; all of fractional sec- 
tion 8; northwest quarter, west half of northeast quarter, northeast 
quarter of northeast quarter, northeast quarter of southwest quarter, 
and west — of southwest quarter of section 9; northeast quarter of 
northeast quarter, west half of northeast quarter, northwest quarter, 
southwest quarter of southwest quarter, northeast quarter of south- 
wesi quarter, and southeast quarter of southeast quarter of section 
10; east half of southwest quarter, southwest quarter of southwest 
quarter, southeast quarter and north half of section 11; west half of 
northwest quarter, southeast quarter of southwest quarter, and west 
half of southwest quarter of section 13; all of sections 14 and 15; 
lots 1, 3, 4, and 5 of section 21; all of section 22; southwest quarter 

and west half of northwest quarter of section 23; southwest 
17 quarter of southeast quarter and lots 2, 3, 4, 5, 6, 7, 9, and 10 

of section 26; all of fractional sections 27 and 35; east half of 
northwest quarter, west half of southeast quarter, northeast quarter 
of southwest quarter, and west half of southwest — of section 
36, containing eight thousand four hundred and fifty-five and fifty- 
hundredths acres. 

In township fourteen south of range twenty-seven east: 

All of fractional sections 1, 2, 11, 12, 13, 14, 23, 24, 25, and 36, con- 
taining three thousand one hundred and forty-five and twenty-nine- 
hundredths acres. 

In township 11 south of range twenty-eight east : 

All of sections 1, 2, 3, 4, and 5; northeast quarter of northwest 
quarter of section 6; south half of southeast quarter of section 7; 
southeast quarter of northeast quarter, west half of northeast quarter, 
southeast quarter and south half of southwest quarter of section 8 ; 
all of sections 9, 10, 11, 12, 13, 14, and 15; west half of northeast 
— west half of southeast quarter, and west half of section 17; 
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northwest quarter, northwest quarter of southwest quarter, east half 
of southwest quarter, and east half of section 18; northwest quarter 
of southwest quarter, east half of southwest quarter, southeast quarter 
and north half of section 19; west half of northeast quarter, south- 
east quarter and west half of section 20; east half of northwest quar- 
ter, southwest quarter and east half of section 21; all of sections 
22, 23, 24, 25, 26, and 27; northwest quarter of southwest quarter, 
east half of southwest quarter, southeast quarter and north half of 
section 28; north half and lots 1, 2, 3, and 4 of section 29; all of 
fractional section 30; east half of northeast quarter, and lots 1, 2, 

and 4 of section 32; north half and lots 1 and 2 of section 
18 33; north half and lots 1, 2, and 4 of section 34; all of sec- 

tions 35 and 36, containing eighteen thousand three hundred 
and sixteen and forty-nine hundredths acres. 

In township twelve south of range twenty-eight east : 

All of section 1; all of fract:snal section 2; northwest quarter of 
southwest quarter, lots 1 and 2, and north half of section 3; north- 
east quarter, north half of southeast quarter, southwest avarter of 
southeast quarter, and lots 3, 4, 5, 7, and 8 of section 4; northeast 
quarter and lots 2, 4, 5, 6, 7, 8, and 9 of section 9; all of fractional 
sections 10, 11, 12, 13, 14, 22, 23, 24, 25, 26, 27; west half of north- 
west quarter of section 30; east half of southeast quarter of section 31, 
lots 5 and 6 of section 32, and fractional section 36, containing six 
thousand eight hundred and ninety-eight and eighty-hundredths 
acres. 

In township thirteen south of range twenty-eight east : 

All of fractional sections 1 and 5; lots 1, 7. 8, 9, 10, 13, and 14 of sec- 
tion 6; lots 1 and 6of section 7; north half of northeast quarter, south- 
west quarter of northeast quarter, northwest quarter, east half of 
southwest quarter, and northwest quarter of southwest quarter of 
section 8; lots 6, 7, and 8 of section 9; all of fructionul section 11; 
all of sections 12 and 13; west half of section 14; west half of north- 
east quarter, northwest quarter, and south half of section 15; north 
half of northeast quarter, southwest quarter of northeast quarter, 
northeast quarter of northwest quarter, northwest quarter of south- 
east quarter, south half of southeast quarter, and northwest quarter 
of southeast quarter of section 17; north half of northeast quarter, 
northwest quarter of northwest quarter, southeast quarter of south- 
east quarter, west half of southeast quarter, and northeast quarter of 
south west quarter of section 20; northeast quarter of northeast quar- 

ter, northeast quarter of northwest quarter, and southwest 
19 quarter of southwest quarter of section 21; north half, north- 

east quarter of southeast quarter, southwest quarter of south- 
east quarter, and southwest quarter of southwest quarter of section 
22; north half of northeast quarter, northwest quarter, and west half 
of southwest quarter of section 23; north half of northeast quarter, 
east half of northwest quarter, northwest quarter of northwest quar- 
ter, east half of southeast quarter, southwest quarter of southeast 
quarter, and east half of southwest quarter of section 24; northeast 
quarter of northeast quarter, west half of northeast quarter, east half 
of northwest quarter, southwest quarter of northwest quarter, west 
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half of south west quarter, southeast quarter of southwest quarter, 
and southeast corner of section 25; east half of northeast quarter, 
east half of northwest quarter, northwest quarter of northwest quar- 
ter, east half of southwest quarter, and southeast quarter of section 
26 ; all of section 27; northwest quarter of northwest quarter, south 
half of southwest quarter, and east half of section 28; west half of 
northeast quarter of section 29; lots 5 and 6 of section 31; east half 
of northeast quarter and east half of southeast quarter of section 32; 
northeast quarter, east half of northwest quarter, and southwest 

uarter of section 33; all of sections 34, 35, and 36, containing ten 
thousand nine hundred and thirty and eighty-three hundredth acres. 

In township fourteen south of range twenty-eight east: 

All of sections 1 and 2; southwest quarter of southeast quarter, 
east half of southeast quarter, southwest quarter and north half 
of section 3; eust half of northwest quarter, northwest quarter of 
northwest quarter and east half of section 4; southeast quarter of 

northeast quarter and south half of southwest quarter of 
20 seetion 5; southeast quarter of southeast quarter and lots 1, 

2, 3, and 4 of section 6; lots 1,2, and 3 and northeast quar- 
ter of section 7; southeast quarter and north half of section 8; north- 
west quarter of northwest quarter, north half of southeast quarter 
and northwest quarter of south west — of section 9; north half 
of section 10; southeast quarter, northeast quarter of south west quar- 
ter, southwest quarter of southwest quarter, and north half of sec- 
tion 11; all of sections 12 and 13; northeast quarter and south half 
of section 14; east half of northeast.quarter, southwest quarter of 
northeast quarter, northeast quarter of northwest quarter, south half 
of southwest quarter, and southeast quarter of section 15; east half 
of northeast quarter, northwest quarter of northeast quarter, north- 
west quarter and south half of section 17; all of sections 19 and 20; 
east half of northeast quarter, west half of- the northwest quarter, 
and east half of southeast quarter, and west half of southwest quar- 
ter of section 21; south half of northeast quarter, northwest quarter 
and south half of section 22; northeast quarter, east half of north- 
west quarter, southwest quarter of northwest quarter, northeast quar- 
ter of southeast juarter, west half of southeast quarter, and north half 
of southwest quarter of section 23; north half of northeast quarter, 
northwest quarter and north half of southwest quarter of section 24; 
southwest quarter of southeast quarter and northwest quarter of 
southwest quarter of section 25; northwest quarter of northeast 
quarter and northwest quarter of section 26; west half of northeast 
quarter, southeast quarter of northeast quarter, northwest quarter, 
und northwest quarter of southwest quarter of section 27 ; east half 

of northeast quarter, southeast quarter, and southeast quarter 
21 of southwest quarter of section 28; northeast quarter of north- 

east quarter, west half of northeast quarter, northwest quar- 
ter and west half of southwest quarter of section 29; all fractional 
sections 30 and 31; west half of northwest quarter of section 32; 
northeast quarter, east half of northwest quarter, and south half of 
section 33; east half of southeast quarter of section 34; southwest 
quarter of southeast quarter and southwest quarter of section 35; 
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northwest quarter of northeast quarter and east half of southeast 
quarter of section 36, containing 13,300 and 63 and 52-hundredths 
acres. 

In township fifteen south of range twenty-eight east : 

Lots 1 and 2, north half of southeast quarter and northwest quar- 
ter of southwest quarter of section 1; lot 3, north half of lot 4, and 
west half of southeast quarter of section 2; lots 1,2, and 3 and 
southwest quarter of section 3; northwest quarter and west half of 


- southwest quarter of section 10; northwest quarter of northeast 


quarter, northeast quarter of northwest quarter, southwest quarter 
of northwest quarter, and northwest quarter of southwest quarter of 
section 11; south half of northeast quarter and south half of section 
13; southeast quarter of section 14; west half of northwest quarter, 
southeast quarter of southwest quarter, and west half of southwest 
quarter of section 15; west half of northwest quarter, east half of 
northeast quarter, east half of southeast quarter, and northwest quar- 
ter of southwest quarter of section 22; north half of northeast quar- 
ter, southwest quarter of northeast quarter, north half of southeast 
quarter, southwest quarter of southeast quarter, and west half of sec- 
tion 23; southwest quarter of southwest quarter, northeast quarter 
of southwest quarter, and north half of section 24; northwest quar- 
ter of northwest quarter, east half of northwest quarter, north- 
22 east quarter of southwest quarter, south half of southwest 
uarter, and east half of section 26; west half — northwest 
quarter, south half of southeast quarter, southeast quarter of south- 
west quarter,and west half of southwest quarter of section 27; north 
half of northwest quarter, southeast quarter of northwest quarter, 
southeast quarter, and east half of section 34; all of section 35; 
south half of lot 1, lot 2, west half of northwest quarter, and south- 
west quarter of section 36, containing five thousand seven hundred 
and seventy-eight and twenty-four hundredths acres. 

In township sixteen south of range twenty-eight east: 

All of fractional section 1; all of fractional sections 11 and 12; 
south half of lots 1 and 2; lots 3, 4, 5, 6, 7, and 8 of section 13; all 
of fractional sections 14 and 15; all of fractional sections 18, 19, and 
20; lots 1 and 5 of section 21; lots 1, 2, 3, 4, 8, 9, 13, 14, 15, and 16 
of section 22; all of sections 23, 24, and 25; lots 1, 2, 3, 4, 5, 8, and 
11 of section 26; north half and lots 1 and 2 of section 27; south 
half of lots 1 and 2, lot 4, and southeast quarter of section 28; north- 
east quarter, west half of southeast quarter, and lots 1, 2, 3, and 4 of 
section 33; lot 4 and south half of lot 5 of section 34; all of frac- 
tional section 36, containing six thousand one hundred and eighty- 
nine hundredths acres. 

In township seventeen south of range twenty-eight east : 

North half of lots 5, 6, and 7; lots 1, 2, 3, 8, and 9 of section 3; 
lots 3, 4, 6, 7, 8, and south half of lot 5, section 4; lots 2, 3, 4, 5, 6, 
7, and north — of lots 8 and 9 of section 5; northeast quarter, south- 
east quarter, and south half of southwest quarter of section eight ; 
southeast quarter and north half of section 9; north half of lots 4 

and 6 and lot 5 of section 13; southeast quarter of northeast 
23 quarter, southeast quarter of southwest quarter, and south- 
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east quarter of section 14; north half of northeast quarter and 
and north half of northwest quarter of section 17 ; east half of north- 
east quarter and southeast quarter of section 21; northwest quarter 
of northwest quarter of section 22; west half of northwest quarter, 
southeast quarter of northwest quarter, east half of southwest quar- 
ter of southwest quarter, and east half of section twenty-three; lots 
4 and 5 of section 24; northwest quarter of northeast quarter, west 
half of southeast quarter, and west half of section 25; northwest 
quarter of northwest quarter, southeast quarter of northwest quar- 
ter, southwest quarter and southeast half of section 26; southeast 
quarter, south half of southwest quarter, northeast quarter of south- 
west quarter of section 27; east half of southeast quarter, southwest 
quarter of southeast quarter, and southwest quarter of southwest 
quarter of section 28; south half of southeast quarter, southeast 
quarter of southwest quarter,and northwest quarter of northeast 
quarter of section 29; lots 3, 4, 5, 6, 7, 8,9, and 10 of section 31; 
southwest quarter of southwest quarter and northwest quarter of 
section 32; north half of northeast quarter and northwest quarter of 
northwest quarter of section 33; northwest quarter, west half of 
south west quarter, and east half of section 34; all fractional sections 
35 and 36, containing seven thousand six hundred and eighty-eight 
and fifty-three hundredths acres. 

In township eighteen south of range twenty-eight east : 

West half of northeast quarter, fractional northweet quarter, south- 
west quarter of southeast quarter, and south half of southwest quar- 
ter of section 1; fractional northeast quarter and north half of north- 
west quarter of section 2; northeast quarter of northwest quarter, 

west half of northwest quarter, southeast quarter of sou theast 

24 uarter, and northwest quarter of southwest quarter of section 
; southeast quarter of northeast quarter, northeast quarter 

of southeast quarter, west half of southeast quarter, southeast 
quarter of southwest quarter, and west half of southwest quarter of 
section 4; all of fractional section 8; northwest quarter of northeast 
quarter, west half of southwest quarter, northeast quarter of north- 
west quarter, and west half of fractional northwest quarter of sec- 
tion 9; northwest quarter of northeast quarter and southwest quar- 
ter of southeast quarter of section 10; east half of northeast quarter 
of section 11; northwest quarter of northeast quarter of northwest 
quarter, west half of northwest quarter, and southeast quarter of 
section 12; northeast quarter of northeast quarter, southwest quar- 
ter of northeast quarter, west half of southeast quarter, and south- 
east quarter of southwest quarter of section 13; west half of south- 
west quarter of section 14; east half of southeast quarter and south- 
west quarter of southeast quarter of section 15; northeast quarter 
of northeast quarter, west half of northwest quarter, and southeast 
guarter of southeast quarter of section 17; all of section 20; south 
half of northeast quarter, south half of northwest quarter, and south 
half of section 21; southwest quarter of northwest quarter, south- 
west quarter of southeast quarter, and southwest quarter of section 
22; southeast quarter of northeast quarter, northwest quarter of 
northeast quarter, south half of southeast quarter, and south half of 
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south west quarter of section 23; east half of northwest quarter, south- 
west quarter of northwest quarter, and southwest quarter of section 
24; northeast quarter of northeast quarter, west half of northeast 
quarter, northwest quarter, and north half of southwest quarter of 

section 26; all of section 27; east half northwest quarter, and 
25 enst half of southwest quarter of section 28; north half of 

northeast quarter of section 29; half half of northeast 
quarter and north halfof northwest quarter of section 34; south half 
of southwest quarter, southeast quarter of southeast quarter, north- 
west quarter of southeast quarter, and northeast quarter of northwest 
quarter of section 35, containing six thousand fifty-seven and sixty- 
eight hundredths acres. 

In township eleven south of range twenty-nine east : 

All of sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 17, 18, 
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, and 36, 
containing twenty-two thousand four hundred and thirty-eight and 
eighty-six hundredths acres. 

In township twelve south of range twenty-nine east : 

Northeast quarter of northeast quarter, west half of northeast 
quarter, west half of southeast quarter, and west half of section one ; 
all of sections 2, 3, 4, 5, 6, 7, 8, 9, and 10; southeast quarter, east half 
of southwest quarter, and north half, section 11; all of sections 
12, 13, 14, 15,17, and 18 and all fractional section 19; all the sec- 
tions 20 and 21; northeast quarter of northwest quarter, west half 
of northwest quarter, and south half of section 22; all of sections 23, 
24, 24, 25, 26, 27, 28, 29, and 30: north half of northeast quarter, 
southwest quarter of northeast quarter, northwest quarter, and south 
half of section 31; north half of southeast quarter, southwest quarter, 
and north half of section 32; southeast quarter and north half of 
section 33; north half of southwest quarter, southeast quarter of 
southwest quarter, and north half of section 34; all of sections 35 
and 36, containing twenty-one thousand seven hundred and eight 
and fifty-six hundredths acres. 

In township thirteen south of range twenty-nine east: 

26 All of section 1; northwest quarter of southwest quarter, east 

half of southwest quarter, southeast quarter and north half of 
section 2; east half of northwest quarter, southwest quarter of north- 
west quarter, southwest quarter and east half of section 3; northeast 
quarter of southwest quarter, south balf of southwest quarter, north 
half of southeast quarter, and southeast quarter of southeast quar- 
ter of section 4; southeast quarter of southeast quarter and west half 
of section 5; all of sections 6 and 7; east half of southeast quarter, 
southeast quarter, and north half of section 8; northeast quarter of 
northeast quarter, north half of northwest quarter, & south half of 
section 9; northeast quarter, north half of northwest quarter, south- 
east quarter of northwest quarter, east half of southeast quarter, and 
southwest quarter of southeast quarter of section 10; all of fractional 
section 11; all of section 12; all of fractional sections 13, 14, and 
15; all of section 17; northwest quarter of southwest quarter, south- 
east quarter of southwest quarter, southeast quarter and north half 
of section 18; all of section 19; north half of northeast quarter, 
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northwest quarter, east half of southeast quarter, southwest quarter 

of southeast quarter of southwest quarter, and west half of southwest 

quarter of section 20; all of sections 21, 22, 24, 25, and 26; west half 

of southeast quarter, southwest quarter and north half of section 27 ; 

all of sections 28, 29, 30, 21, 32, 33, 34, 35, and 36, containing eight- 

— — three hundred and thirty-two and forty-three hun- 
ths —. 

In township fourteen south of range twenty-nine east: 

All of sections 1, 2, 3, 4, 5, and 6; all of fractional sections 7, 8, 
and 9; all of sections 10, 11, 12, 13, 14, and 15; all of fractional 
sections 17 and 18; lots 1, 2, 3, and 4 of section 19; lots 1, 2, 3, 

6, 7, 8, 9, 10, and 11 of section 20; east half of southeast 
27 quarter, southwest quarter of southeast quarter, southwest 

quarter of southeast quarter, southwest quarter, and north 
half of section 21; all of sections 22, 23, 24, 25, 26, 27, and 28; 
north half of southwest quarter, southeast quarter, and north 
half of section 29; northeast quarter of southeast quarter, and 
northeast quarter of section 30; northwest quarter of northwest 
quarter, southeast quarter and southeast quarter of southwest quar- 
ter of section 31; northeast quarter, southeast quarter of northwest 
quarter, northeast quarter of southeast quarter, west half of south- 
east quarter, east half of southwest quarter, and northwest quarter 
of southwest quarter of section 32; north half of northeast quarter 
and west half of section 33; east half of northwest quarter of north- 
west quarter and east half of section 34; northeast quarter of north- 
west quarter, west half of northwest quarter, west half of southwest 
quarter, and east half of section 35; all of section 36, containing 
eigliteen thousand five hundred and sixty-one and forty-nine one- 
hundredths acres. 

In township fifteen south of range twenty-nine east : 

Lot 1 and south half of lot 3 and south half of section one; lots 
3 and 4, southeast quarter of southeast quarter and west half of 
southwest quarter of section 2; south half of lot 1, east half of south- 
east quarter and south half of southwest quarter of section 3; lot 4 
and southeast quarter of southwest quarter of section 4; lots 3 — 
4, southeast quarter, east half of southwest quarter and southwest 
quarter of southwest quarter of section five; lots 1 and 4, southwest 
quarter of section 6; northwest quarter of northeast quarter and 
northeast quarter of northwest quarter of section 7; southeast quarter 
of northeast quarter, southwest quarter of northwest quarter and 

northeast quarter of southeast quarter of section 8; northwest 
28 aqauarter of northeast quarter, east half of northwest quarter, 

southwest quarter of northwest quarter and south west quarter 
of southwest quarter of section 9; southwest quarter of southwest 
quarter of section 10; northeast quarter of northeast quarter, south- 
west quarter of northeast quarter, east half of northwest quarter, 
northwest quarter of northwest quarter and west half of southeast 
quarter of section 11; northwest quarter of northeast quarter, north- 
east quarter of northwest quarter, southwest quarter of northwest 
quarter and northeast quarter of southeast quarter of section 12; 
southeast quarter of southeast quarter of section 13; northwest 


n 


16 UNION TRUST CO. OF NEW YORK VS. SOUTHERN 


quarter of northeast quarter, southeast quarter of northwest quarter 
and west half of southwest quarter of section 14; northwest quarter 
of northwest quarter of section 15; northeast quarter of northeast 
quarter, east half of southeast quarter of northwest quarter of south- 
west quarter of section 17; northeast quarter of southeast quarter, 
southwest quarter of southeast quarter and southwest quarter of sec- 
tion 18; north half. of northwest quarter and southeast quarter of 
southeast quarter of section 19; southwest quarter of southwest 
quarter of section 20; east half of northwest quarter, east half of 
southwest quarter, southwest quarter of southwest quarter, and east 
half of section 21; northeast quarter of northeast quarter, south west 
quarter of northeast quarter, southwest quarter of northwest quarter, 
and south half of section 22; southeast quarter and south half of 
southwest quarter of section 23; southwest quarter of northwest 
quarter of section 24; west halfof northwest quarter, and lots 3, 6, 
and 8 of section 25; west half of northwest quarter and lot 4 of sec- 
tion 26; north half of southwest quarter, north half of southeast 

quarter, and north half of section 27; all of sections 28 and 

29; north half of northeast quarter, northeast quarter of 

north west quarter, and southwest quarter of northwest quarter 
of section 30; lot one and south half of section 31; all of sections 32 
and 33; all of fractional section 34; northwest quarter of northeast 
quarter and northeast quarter of northwest quarter of section 35; 
north half of northeast quarter, east half of northwest quarter, and 
lot 1 of section 36, containing nine thousand five hundred and forty- 
four hundredths acres. 

In township sixteen south of range twenty-nine east: 

Northwest quarter of lots 1 and 4 of section 3; all of faactional 
sections 4, 5, and 6, containing one thousand five hundred and thir- 
teen and thirteen-hundredths acres. 

In township seventeen south of range twenty-nine east: 

All of fractional section 6; east half, east half of northwest — and 
east half of southwest quarter of section 7; southwest quarter of 
southwest quarter of section 17; southeast quarter of southeast 

uarter of section 18; northeast quarter of northeast quarter of sec- 
tion 19; northwest quarter of section 20; west half of northwest 
quarter and south half of southwest quarter of section 21; northeast 
quarter, north half of northwest quarter, southeast quarter of south- 
west quarter, and southwest quarter of southeast quarter of section 
28; southeast quarter of northeast quarter and southwest quarter of 
southwest quarter of section 29; southwest quarter of southwest 
quarter of section 30; west half of southwest quarter of section 31 ; 
southeast quarter of southwest quarter of section 32; north half of 
northwest quarter of section 33; east half of southeast quarter of 
section 34; east half of southeast quarter and northwest quarter of 
southeast quarter of section 28, containing eighteen hundred and 
eighty-four and — hundredths acres. 

30 In township eighteen south of range twenty-nine east: 
All of sections 1 and 2; east half of northeast quarter, 
southwest quarter of northeast quarter, dnd east half of southeast 
quarter of section 3; southwest quarter of southeast quarter and 
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southeast quarter of southwest quarter of section 6 ; southwest quar- 
ter of northwest quarter of section 7; east half of section 10; all of 
sections 11, 12, 13, 14, and 15; east half of section 18; east half of 
southeast quarter and east half of northeast quarter of section 19; 
west half of northwest quarter and west half of southwest quarter of 
section 20; southeast quarter of southeast quarter of section 21; all 
of sections 22, 23, 24, 25, and 26; north half of northeast quarter, 
southeast quarter of northeast quarter, north half of northwest quar- 
ter, and southeast quarter of seotion 27; east half of southeast quar- 
ter of section 28; east half of southeast quarter of section 31 ; south- 
east quarter of northwest quarter of north half of northwest quarter, 
west half of southwest quarter and southeast quarter of section 32; 
east half of northeast quarter and south half of section 33; all of sec- 
tion 34; all of fractional sections 35 and 36, containing twelve thou- 
sand one hundred and thirty-three and twenty-five hundredths acres, 

In township eleven south of range thirty east: 

West half of section one; all of sections 2, 3, 4, 5, 6, 7, 8, 9, 10, and 
11; southwest quarter of southeast quarter and west half of section 
12; all of sections 13, 14, 15, 17, 18, 19, 20, 21, 22, 23, 24, 25, 28, 27, 
28, 29, and 30; north half of southeast quarter, southeast quarter of 
southwest quarter, southwest quarter and north half of section 31; 
all of sections 32, 33, 34, 35, and 36, containing twenty-two thousand 

three hundred and ninety-five and fifty-two hundredths acres. 
31 In township twelve south of range thirty east : 
All of sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 
17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, 
and 36, containing twenty-two thousand four hundred and thirty- 
five and fifty-two hundredths acres. 

In township thirteen south of range thirty east: 

All — sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, and 
17; northwest —, southwest quarter of southwest quarter, east half 
of southwest quarter, and east half of section 18; all of sections 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, and 29; east half of southeast quar- 
ter, southwest quarter, and north half of section 30; northeast quar- 
ter, east half of northwest quarter, northwest quarter of northwest 

uarter, and south half of section 31; all of sections 32, 33, 34, and 

; southwest quarter of southeast quarter, southwest quarter, and 
north half of section 36, contaihing twenty-one thousand four hun- 
dred and sixty and twenty-six hundredths acres. 

In township fourteen south of range thirty east : 

All of sections 1, 2, 3, 4, 5, 6, 7, and 8; east half of southeast quar- 
ter, southwest quarter, southwest quarter of southeast quarter, and 
north half of section 9; all of sections 10, 11, 12, 13, 14, 15, 16, 17, 
18, and 19; southwest quarter of southwest quarter, east half of 
southwest quarter, southeast quarter, and north half of section 20; 
all of sections 21, 22, and 23; southeast quarter of southeast quarter, 
west half of southeast quarter, southwest quarter, and north half of 
section 24; all of sections 25, 26, 27, 28, 29, 30, and 31; west half of 
northwest quarter, southeast quarter of northwest quarter, east half 
of southwest quarter, and east half of section 32; all of sections 33, 
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34, 35, and 36, containing twenty-three thousand two hundred and 
thirty-two acres. 
32 In township fifteen south of range thirty east: 

All of sections 2, 3, and 4; east half of northeast quarter, 
northwest quarter of northeast quarter, northwest quarter, west half 
of southwest quarter, and southeast quarter of section 5; northwest 
quarter of southwest quarter, southeast quarter of north west quarter, 
und east half of section 7; east half of northeast quarter, southwest 
quarter of northeast quarter, northwest quarter, and south half of 
section 8; all of sections 9, 10, 11, 12, 13, 14, and 15; northeast 
quarter and north half of northhalf quarter of section 17; northeast 
quarter of northeast quarter, west half of northeast quarter, north- 
west quarter of southeast quarter, and northeast quarter of southwest 
quarter of section 18; lot 4 of section 20; east half of northeast 

uarter and west half of southwest quarter of section 21; all of sec- 
tion 22; east half of northeast quarter, southwest quarter of north- 
east quarter, northwest quarter, and south half of section 23; all of 
sections 24 and 25; southwest quarter of northeast quarter, lots 1, 
2, and 7 of section 26; west half of northeast quarter, east half of 
south west quarter, northwest quarter of southwest quarter, northwest 
quarter, and southeast quarter of section 27; east half of northeast 
quarter, northwest quarter of northwest quarter, north half of south- 
east quarter, and lot 1 of section 28; lots 1, 2, and 5 of section 29; 
northwest quarter of northwest quarter, lots 2, 3,and 4 of section 31; 
lots 1, 2, and 3 of section 32; lots 2 and 3 of section 33; all of frac- 
tional sections 35 and 36, containing fourteen thousand four hun- 
dred and fifty-two and fifty indredths acres. 

In township sixteen of range 30 east. 

33 All of fractional section 1; lot 3 of section 4; lot 1 of 

section 9; all of fractional sections 10, 11, and 12; south 
half of northeast quarter, east half of southeast quarter, northwest 
quarter of southeast quarter, and west half of section 13; east half 
of northeast quarter of section 14; lots 1, 2, 3,4, and west half of 
southeast quarter of section 15; lot 1 of section 22; southeast quar- 
ter of northeast quarter, and southeast quarter of section 23; all of 
section 24; northeast quarter of southeast quarter, west half of south- 
east quarter, southwest quarter and north half of section 25; east 
half of northeast quarter, nurthwest quarter of northeast quarter of 
northwest quarter, and east half of southeast quarter of section 26 ; 
lot 12 of section 28; northeast quarter of northeast quarter of sec- 
tion 33; east half or northeast quarter of section 34; all of sections 
35 and 36, containing four thousand nine hundred and fifty-three 
and seven-hundredths acres. 

In township seventeen south of range thirty east: 

All of sections 1 and 2; east half of northeast quarter and east 
half of southeast quarter of section 3; southwest quarter of south- 
east quarter and west half of section 11; east half of northwest 
quarter of section 12; northeast quarter of northwest quarter of 
sectio: 14; northeast quarter of northeast quarter of section 24, 
containing two thousand forty-one and sixty-two hundredths acres. 
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In township eighteenth south of range thirty east: N 

All of section 7; lot 3; southwest quarter of southeast quarter and 
south half of southwest quarter of section 8; southwest quarter of 
southeast quarter of section 13; west half of northeast quarter, west 
half of southeast quarter, and west half of section 17; all of sections 18 

and 19; west half of northeast quarter, west half of southeast 
34 quarter,and west half of section 20; northeast quarter of south- 

east quarter of section 25; west half of northeast quarter and 
west half of section 29; all of section 30 west of river; east half of 
northeast quarter, southwest quarter of northeast quarter, south balf 
of lot 1; lot 2, east half of southwest quarter, and southeast quarter 
of section 31; northwest quarter and northwest quarter of south- 
west quarter of section 32, containing four thousaud one hundred 
and seventy-nine and ninety-seven hundredths acres. 

In township nineteen south of range thirty east: 

Lots 1, 2, and north half of southwest quarter of section 2; south- 
west quarter of southeast quarter of section 3; south half of north- 
east quarter; lots 3 and 4 of section 7; southeast corner of north- 
east quarter, west half of northeast quarter, and lots 1 and 2 of section 
10; all of fractional section 11; lots 1 and 2 of section 15; north- 
west quarter and lots 2 and 3 of section 17; northeast quarter of 
section 19; lots 2 and 3 of section 20, containing four thousand five 
hundred and forty-four and ninety-one hundredths acres. 

In township twenty south of range thirty east: 

All of fractional section 4; east half of northeast quarter, south- 
west quarter of northeast quarter, north half of — — quarter, 
and southeast quarter of southwest quarter of section 8; lots 1 and 
4 of section 9; all of fractional sections 11; lots 1, 2, and 3 of sec- 
tion 12; northeast quarter of northwest quarter, and west half of 
southeast quarter of section 14; northwest quarter of northeast 
quarter, southwest quarter of northwest quarter, and northwest quar- 
ter of southwest quarter of section 15; southeast quarter of north- 

east quarter, northeast quarter of southeast quarter,and south- 
35 engt quarter of southwest quarter of section 17; southwest 

quarter of southeast quarter, and west half of southwest 
quarter of section 18; southwest quarter of northwest quarter of 
section 23, containing eleven hundred and sixty-three and forty-nine 
hundredths acres. 

In township twenty-one south of range thirty east : 

South west quarter of northwest quarter, southeast quarter of south- 
east quarter, and southeast quarter of southwest quarter of section 6 ; 
northeast quarter of northwest quarter of section 7; lot 1 of section 
8; southwest quarter of southwest quarter of section 19; south half 
of southeast quarter of section 21; east half of southeast quarter, 
southwest quarter of southeast quarter, and south half of southwest 
quarter of section 22; south half of southeast quarter and south half 
of southwest quarter of section 23; east half of northwest quarter, 
northwest quarter of northwest quarter, east half of southwest quar- 
ter, and southwest quarter of southwest quarter of section 24; south- 
east quarter of southeast quarter and south half of south 
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quarter of northwest quarter, and west half of northwest quarter of 
section 26; northeast quarter, north half of northwest quarter, north- 
west quarter of southeast quarter, and northeast quarter of southwest 
quarter of section 27; northeast quarter, northeast quarter of north- 
west quarter, and nozihwest quarter of southwest quarter of section 
28; north half of southeast quarter and southeast quarter of south- 
west quarter of section 29; east half of northeast quarter, southwest 
quarter of northeast quarter, southwest quarter of northwest quarter, 
and southeast quarter of section 31; west half of northwest quarter, 
northeast quarter of southeast quarter, and northwest quarter of 

southwest quarter of section 32; west half of southeast quarter 
36 and southwest quarter of section 33; southeast quarter of 

southwest quarter of section 34; northeast quarter of north- 
east quarter of section 35; northwest quarter of northeast quarter, 
northwest quarter, southwest quarter of southeast quarter, east half 
of southwest quarter, and northwest quarter of southwest quarter of 
section 36, containing three thousand and seventy-four and fourteen- 
hundredths acres. 

In township twelve south of range thirty-one east : 

West half of northwest quarter and west half of southwest quarter 
of section 1; north half of northeast quarter, southwest quarter of 
northeast quarter, northwest quarter and south half of section 2; 
east half of northeast quarter of section 3; northeast quarter of 
northeast quarter, west half of northeast quarter, southeast quarter 
and west half of section 5; all of sections 6, 7, and 8; west half of 
norti west quarter and southwest quarter of section 9; all of section 
11; scuthwest quarter of southeast quarter, northwest quarter — 
southwest quarter, eas“ half of southwest quarter, and northwest 
quarter of section 12; east half of southeast quarter, lots 1, 3, and 4 
of section 13; northeast quarter and east half of northwest quarter 
of section 14; all of sections 17, 18, 19, 20, and 21; southeast quarter 
of southwest quarter and west half of southwest quarter of section 
22; all of fractional section of 24; west half of southeast quarter, 
southeast quarter of southeast quarter, and west half of section 27; 
all of sections 28, 29, and 30; west half of southwest quarter. north- 
east quarter of suuthwest quarter, southeast quarter and north half 
of section 31; all of sections 32, 33, and 34, containing thirteen thou- 
sand one hundred and ninety-nine and forty-five hundredths acres. 

In township thirteen south of range thirty-one east : 

37 Southwest quarter of southwest quarter of section 2; all of 

section 3; southc*-t quarter of southeast quarter, west half of 
southeast quarter, southwest quarter, and north half of section 4; 
all of sections 5 and 6; west half of northwest quarter, northeast 
quarter of northwest quarter, west half of northwest quarter, south- 
east quarter, and south half of southwest quarter of section 7; east 
half of northeast quarter of northwest quarter of northeast quarter, 
north half of northwest quarter, east half of southeast quarter, south- 
west quarter of southeast quarter, and south half of southwest quar- 
ter of section 8; northeast quarter of northeast quarter, west half of 
northeast quarter, northeast quarter of northwest quarter, west half 
northwest yuarter, west half of southeast quarter, and south half of 
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south west quarter of section 9 ; east half of northeast quarter, north- 
west quarter, east half of northwest quarter, east half of southeast 
quarter, southwest quarter of southeast quarter, northeast quarter of 
southwest quarter, and west half of southwest quarter of section 10; 
northwest quarter and west half of southwest quarter of section 11; 
west half of section 14; west half of northwest quarter, east half of 
southwest quarter, southwest quarter of southwest quarter, and east 
half of section 15; northeast quarter, northeast quarter of northwest 
quarter, west half of northwest quarter, east half of southeast quarter, 
and southwest quarter of section 17; east half of northwest quarter, 
northeast quarter, and south half of section 18; all of section 19; 
east half of northeast quarter, southeast quarter, and west half: of 
section 20; all of section 21; east half of northwest quarter, north- 
east quarter of southwest quarter, and east half of section 22; west 
half of southeast quarter, southeast quarter of southeast quarter, 

and west half of section 23; west half of northwest quarter, 
38 southeast quarter of northwest quarter, west half of southeast 

quarter, southeast quarter of southeast quarter, and southwest 
quarter of section 25; all of section 26; east half of northwest quar- 
ter, southwest quarter of northwest quarter, northeast quarter, and 
south half of section 27; south half of southeast quarter, southwest. 
quarter, and north half of section 28; east half of northeast quarter, 
northwest quarter of northeast quarter, southeast quarter of south- 
west quarter, and west half of northwest quarter of section 29; all 
of sections 30 and 31; east half of northeast quarter, southwest 
quarter of northeast quarter, northeast quarter of northwest quar- 
ter, west half of northwest quarter, and south half of section 32; 
southeast quarter of southeast quarter, west half of southeast quar- 
ter, southwest quarter, and north half of section 33; all of sections 
34, 35, and 36, containing fifteen thousand four hundred and fifty- 
two and thirty-two hundredths acres. 

In township fourteen south of range thirty-one east: 

All of sections 1, 2, 3, 4, 5, 6, 7, 8, and 9; east half of northeast 
quarter, southeast quarter, and west half of section 10; all of section 
11; all of fractional section 12; lots 1,2; east half of northwest 
quarter and south half of section 13; all of sections 14, 15, 17, and 
18; east half of northwest quarter, northwest quarter of northwest . 
quarter, southwest quarter, and east half of section 19; east half of 
northeast quarter, northwest quarter of northeast quarter, northeast 
quarter of northwest quarter, west half of northwest quarter, west 
half southwest quarter, and east half of southeast quarter of section 
20; all of sections 21 and 22; west half of southeast quarter and 
west haif of section 23; north half of southwest quarter of section 

24; south half of northeast quarter, west half of southeast 
39 quarter, north half of northwest quarter, southwest quarter 

of northwest quarter, north half of southwest quarter, and 
southwest quarter of southwest quarter of section 25; west half of 
northeast quarter, southeast quarter of northeast quarter, northwest 
quarter and east half of southeast quarter of section 26; west half 
of northwest quarter, west half of southeast quarter, and south- 
west quarter of section 27; all of section 28; northeast quarter of 
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northeast quarter, northwest quarter of northwest quarter, southeast 
quarter, and southwest quarter of southwest quarter of section 29; 
northeast quarter of northeast quarter, southwest quarter of south- 
east quarter, and west half of section 30; northeast quarter of north- 
east quarter, northwest quarter, and south half of section 31; west 
half of northwest quarter, southwest quarter, and east half of sec- 
tion 32; all of sections 33 and 34; west half of northwest quarter, 
west half of soutliwest quarter, southeast quarter of southwest quar- 
ter, and southeast quarter of section 35; west half of northeast quar- 
ter, west half of southeast quarter, southeast quarter of southeast 
— and southwest quarter of section 36, containing nineteen 
thousand three hundred and fifty-seven and fifty-nine hundredths 
acres. 

In township fifteen south of range thirty-one east : 

West half, and west half of southeast quarter of section 1; east 
half of southeast quarter, northwest quarter of southeast quarter, 
southwest quarter, and north half of section 2; west half of south- 
east quarter, southeast quarter of southeast quarter, and north half 
of section 3; all of section 4; east half of northwest quarter, south- 
west quarter of northwest quarter, southwest quarter, and east half 

of section 5; all of sections 6 and 7; east half of southeast 
40 quarter; northwest quarter of southeast quarter, southwest 

quarter, and north half of section 8; east half of northwest 
quarter, east half of southeast quarter, southwest quarter of south- 
east quarter, southwest quarter, and northeast quarter of section 9; 
all of sections 10, 11, 12, 13, 14, 15, 17, 18, and 19; northeast quar- 
ter of northwest quarter, west half of northwest quarter, east half of 
southeast quarter, southwest quarter of southeast quarter, southwest 
quarter, and northeast quafter of section 20; all of sections 21, 22, 
and 23; east half of northwest quarter, southwest quarter of north- 
west quarter, southwest quarter, and east half of section 24; all of 
sections 25, 26, 27,28, and 29; east half of southeast quarter, north- 
west quarter of southeast quarter, southwest quarter, and north half 
of section 30; all of sections 31, 32, 33, 34, and 35; east half of south- 
east quarter, northwest quarter of southeast quarter, southwest quar- 
ter, and north half of section 36, containing twenty-one thousand 
six hundred and sixty-eight and forty-six hundredths acres. 

In township sixteen south of range thirty-one east : 

All of section one; southeast quarter of northwest quarter, north- 
west quarter of northwest quarter, southwest quarter, and east half 
of section 2; all of section 3; northeast quarter of northwest quar- 
ter, west half of northwest quarter, southwest quarter, and east half 
of section 4; all of section 5; east half of northeast quarter, north- 
west quarter of nortbeast quarter, northeast quarter of northwest 
quarter, southeast quarter of southwest quarter, and southeast quar- 
ter of section 6; east half of northeast quarter, northwest quarter of 
northeast quarter, northeast quarter of northwest quarter, and south 

half of section 7; all of sections 8, 9, and 10; east half of 


41 southwest quarter, northwest — — of southwest quurter, 


southeast quarter and north half of section 11; northeast 
quarter of northeast quarter, west balf of northeast quarter, north- 


— 


* 


2 


g INLAND NAVIGATION 4 IMPROVEMENT CO. ET AL. 23 
west quarter and south half of section 12; all of sections 13, 14, 15, 
17, 18, 19, and 20; northeast quarter of southwest quarter, south- 
east quarter, and north half of section 21; all of sections 22 and 23; 
east half of southwest quarter, southwest quarter of southwest quar- 
ter, southeast quarter, and north half of section 24; all of sections 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, and 36, containing twenty- 
one thousand seven hundred and sixty-one and fifty-two hundredths 
acres. 

In township seventeen south of range thirty-one east: 

All of sections 1, 2, 3, 4, 5, and 6; east half of northeast quarter 
and west half of northwest quarter of section 7; all of sections 8, 9, 
10, 11, 12, 13, 14, 15, 17, 20, 21, 22, 23, 24, 25, 26, 27, 28, and 29; 
northeast quarter and east half of northwest quarter of section 32 ; 
north half of section 33; all of sections 34, 35, and 36, containing 
eighteen thousand six hundred and fifty-six and ninety-three hun- 
dredths acres. 

In township eighteen south of range thirty-one east: 

All of section 1 ; lots 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, and south half of 
lot 11 of section 2; lots 1, 2,7, and 8 of section 8; east half of 
northeast quarter of section 9; northwest quarter of section 10; east 
half of northeast quarter of section 11; all of section 12; north half 
and southeast quarter of section 13; southeast quarter of southeast 
quarter, southeast quarter of southwest quarter, and west half of 
northeast quarter of section 14; southeast quarter of northeast 
quarter, east half of northwest quarter, northeast quarter of 
southeast quarter, and west half of -southeast quarter of sec- 

tion 15; northwest quarter of northeast quarter and north 
42 half of northwest quarter of section 22; northeast quarter of 

northeast quarter, southwest quarter of northeast quarter, east 
half of northwest quarter, southwest quarter of northwest quarter, 
and east half of southwest quarter of section 23; northeast quarter 
and east half of southeast quarter of section 24; northwest quarter 
of northwest quarter of section 25; northeast quarter of northeast 
quarter, east half of northwest quarter, and north half of southwest 
quarter of section 26 ; southwest quarter of northwest quarter, west 
half of southeast quarter, and east half of southwest quarter of sec- 
tion 28; southeast quarter of northeast quarter of section 33 ; north- 
cast quarter of northeast q:arter, west half of southeast quarter, 
southeast quarter of southeast quarter, and north half of southwest 
quarter of section 34; southwest quarter of northwest quarter of 
section 35, containing five thousand four hundred and eleven acres. 

In township nineteen south of range thirty-one east: 

West half of northwest quarter of section 1; east half of northeast 
quarter and southeast quarter of southwest quarter of section 2; 
southwest quarter of southwest quarter of section 3; southeast quar- 
ter of northeast quarter and northeast quarter of southeast quarter, 
section 4; southwest quarter of northwest quarter and southwest 
quarter of section 13; east half of southeast quarter of section 14; 
north half of southwest quarter, southeast quarter and northwest 
quarter of section 24, containing one thousand and forty and fifty- 
five hundredths acres. : 
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In township twenty-one south of range thirty-one east: 

East half of northeast quarter of section 1; east half of southeast 
quarter, southwest quarter of southeast quarter of southwest quarter 

and north west quarter of southwest quarter of south west quarter 
43 of section 12; lots 2 and 3 of section 17; northeast quarter of 

northeast quarter, south half of northwest quarter, east 
half of southeast quarter, and northwest quarter of southeast 
quarter of section 19; northeast quarter of northeast quarter, 
west half of northeast quarter and west half of section 20; north- 
west quarter of northeast quarter and south half of northeast quar- 
ter of section 21; southwest quarter of northwest quarter and north 
half of southwest quarter of section 22; southwest quarter of north- 
west quarter, east half of southwest quarter and east half of section 
23 all of section 24; northeast quarter of southeast quarter, west half 
of southeast quarter, east half of southwest quarter and north half 
of section 25; northeast quarter, east half of northwest quarter, 
northwest quarter or northwest quarter, north half of southwest 
quarter, and southwest quarter of southwest quarter section 26; 
northeast quarter of northeast quarter and southeast quarter of 
southeast quarter of section 27; southeast quarter of northeast quar- 
ter, southwest quarter of northwest quarter and northeast quarter 
of southeast quarter of section 28; northeast quarter of northwest 
quarter, west half of northwest quarter and west half of southwest 
quarter of section 29; southeast quarter of southwest quarter and 
east half of section 30; southeast quarter of southwest quarter of 
section 31; east half of northeast quarter, northeast quarter of south- 
east quarter and southwest — of southeast quarter of section 
32; southwest quarter of northwest quarter and northwest quarter 
of southwest quarter of section 33; east half of section 34, west half 
of northwest quarter and south half of section 35, containing five 
thousand one hundred and twenty-two and twenty-seven hundredths 
acres. 

In township twelve south of range thirty-two east: 

44 Southwest quarter of northwest quarter, southeast quarter 

of southwest quarter and lot 3 of section 19; lots 2, 3, 4, and 5 
of section 30, containing four hundred and thirteen and forty-two 
hundredths acres. 

In township thirteen south of range thirty-two east: 

East half of southwest quarter and northwest quarter of southwest 
quarter of section 31, containing one hundred and twenty acres. 

In township fourteen south of range thirty-two east: 

Lots 1, 2, and 5 of section 6; lots 3, 4, 5, and 6 of section 7; north- 
east quarter of southeast quarter, northwest quarter of south west quar- 
ter and northwest quarter of section 19; southwest — of northwest 
quarter and southwest quarter of southeast quarter of section 20; 
northwest quarter of southwest quarter of section 29; west half of 
northeast quarter, east half of northwest quarter, west half of south- 
east quarter and southwest quarter of section 30; east half of south- 
eust quarter, southwest quarter of southeast quarter, north west quar- 
ter of southwest quarter and northwest quarter of section 31; west 
half of southeast quarter, southeast quarter of southeast quarter, 
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south half of northwest quarter and southwest quarter of section 32; 
southwest quarter of southwest quarter of section 33, containing 
one thousand and nine hundred and twenty-eight and fifty-four 
hundredths acres. | 

In township fifteen south of range thirty-two east: 

Southwest quarter of northwest quarter and west half of south- 
west quarter of section 2; all of sections 3 and 4; east half of south- 
west quarter of section 5; southwest quarter of northeast quarter, 
northwest quarter and south half of section 7; north half and south- 

west quarter of section 8; west half of northwest quarter, 
45 southeast quarter of northwest quarter, southwest quarter 

and east half of section 9; all of section 10; west half of lot 3 
of section 11; west half and lots 2 and 3 of section 14; all of sections 
15, 17, 18, 19, 20, 21, and 22; all of fractional sections 23 and 26; 
all of sections 27, 28, 29, 30, 31, 32, 33, 34, 35, and 36, containing 
sixteen thousand four hundred and eighty-one and seven-hun- 
dredths acres. 

In township sixteen south of range thirty-two east: 

All of sections 1, 2, 3, 4, 5, 6, and 7; east half of southeast quarter, 
northwest quarter of southeast quarter, east half of southwest quar- 
ter, southwest quarter of southwest quarter, and north half of section 
8; all of sections 9, 10, 11, 12, 13, 14, 15, 17, 18, 19, and 20; east 
half of northeast quarter, northwest quarter of northeast quarter, 
northeast quarter of northwest quarter, west half of northwest quar- 
ter, and east half of southeast quarter of section 21; west half of 
northeast quarter, and west half of section 22; northeast quarter of 
northwest quarter of section 23; northwest quarter of northeast 
quarter, and northwest quarter of section 24; northeast quarter of 
northwest quarter, northwest — of northwest quarter, west half of 
southeast quarter, and southwest quarter of section 27; northeast 
quarter of northeast quarter, northwest quarter of northwest quarter, 
southwest quarter of northwest quarter, and south half of section 
28; all of sections 29, 30, and 31; northeast quarter of southwest 
quarter, west half of southwest quarter, southeast quarter, and north 
half of section 32; northeast quarter of southeast quarter, west half 
of southeast quarter, east half of southwest quarter, northwest quar- 
ter of south west quarter, and north half of section 33; east half of 

southwest quarter, northwest quarter of southwest quarter, 
46 southeast quarter, and north half of section 34; south half 

of southeast quarter of section 35, and southwest quarter of 
southwest quarter of section 36, containing seventeen thousand six 
hundred and four and forty-two hundredths acres. 

In township seventeen south of range thirty-two east: 

West half of northwest quarter, and southwest quarter of section 
1; east half of northeast quarter, and south half of section 2; all 
of sections 3, 4, 5, 6, 7, 8, 9, 10, and 11; west half of northeast quar- 
ter, northwest quarter and south half of section 12; all of sections 
13, 14, 15, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 
33, 34, 35, and 36, containing twenty-one thousand six hundred and 
eighty-three and sixty-hundredths acres. 
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In township eighteen south of range thirty-two east: 

Lots 3, 10, 11, 12, and south half of lots 13 and 14 of section 1; 
all of section 2; lots 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 12, 18, and 14 of sec- 
tion 3; all of sections 4, 5, 6, 7, 8, and 9; lot one, west half and 
northeast quarter of section 10; all of fractional sections 11 and 12; 
west half of northeast quarter, west haif of southeast quarter, lots 
1, 2, and 3 of section 13; all of fractional section 14; west half of 
section 15; west half of southwest quarter, southeast quarter of 
southwest quarter, southeast quarter and north half of section 17; 
all of sections 18, 19, 20, 21, and 22, lot 1, west half of southeast 
quarter, northeast quarter of southeast quarter, east half of north- 
west quarter, northeast quarter and southwest quarter of section 23; 
all of section 24; east half of southeast quarter, southwest quarter 
of southeast quarter, west half of southwest quarter, southeast quar- 
ter of southwest quarter, and north half of section 25; west half of 

northeast quarter, northwest quarter and south half of section 
47 26; all of sections 27, 28, 29, 30, 31, 32, 33, 34, 35, and 36, 

containing twenty-one thousand six hundred and thirty-three 
and forty-eight hundredths acres. 

In township nineteen south of range thirty-two east : 

All of sections 1, 2, 3, and 4; east half of southeast quarter, south- 
west quarter and north half of section 5; north half of southwest 
quarter, southeast quarter and north half of section 6; east half of 
southeast quarter, northwest quarter of southeast quarter, and north- 
east quarter of section 7; east half of northeast quarter, southwest 
quarter of northeast quarter, south west quarter of northwest quarter, 
east half of southeast quarter, northwest quarter of southeast quarter, 
and northwest quarter of southwest quarter of section 8; all of sec- 
tion 9; southwest quarter of southeast quarter, east half of southeast 

uarter, southwest quarter and north half of section 10; all of sec- 
tions 11 and 12; east half section 13; west half and west half of north- 
east quarter of section 15; east half of northeast quarter, southeast 
uarter of south west quarter, and southeast quarter of section 17; east 
half of northeast quarter and southeast quarter of southeast quarter 
of section 18; northeast quarter and south half of section 19; all of 
section 20; lot one and northwest quarter of section 21; northwest 
quarter of southeast — and northeast quarter of southwest 
quarter of section 22; lots 1, 2, 3, 7, and east half of northeast cuar- 
ter of section 23; all of fractional section 24 north of river; lots 2, 
5, and 6, south half of lots 3 and 4, and south half of section 25; 
south half of lot 1, west half of northeast quarter, southeast quarter 
and west half of section 26; east half of northeast quarter, and 
south half of section 27; east half of northeast quarter, west 
48 half of northwest quarter and lot two of section 28; north- 
west quarter of northeast quarter, south half of northeast 
quarter, west half of southeast quarter, and west half of section 29; 
lots 1, 2, and north half of section 30; northeast quarter and north- 
west. quarter of southeast quarter of section 33; all of sections 34, 
35, and 36, containing fifteen thousand five hundred and eight and 
seventy-five hundredths acres. 
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In township twenty south of range thirty-two east: 

All of sections 1, 2, 3, 4, and 5; east half of section 6; northeast 
quarter, north half of southeast quarter, southwest quarter of south- 
east quarter and west half of section 7; northeast quarter of north- 
east quarter, west half of northeast quarter, and west half of section 
8; north half of northwest quarter of section 9; all of section 10; 
north half of southwest quarter, north half of southeast quarter, and 
southeast quarter of southeast quarter of section 11; all of frac- 
tional sections 12 and 13; lots 1,2, and 3, southwest quarter of north- 
east quarter, west half of southeast quarter, northwest quarter, east 
half of southwest quarter, and northwest quarter of southwest quar- 
ter of section 14; northeast quarter, east half of northwest quarter, 
northeast quarter of southeast quarter, and southeast quarter of 
southwest — of section 15; west half of section 17; all of section 
18; east half of section 19; northwest quarter and west half of 
southwest quarter of section 20; west half of southeast quarter, and 
southeast quarter of southeast quarter of section 22; lot 2, north- 
west quarter of northeast quarter, east half of northwest quarter, 
and west half of southwest quarter of section 23; lot 1, west half 
of northeast quarter, and south half of section 25; west half and 
southeast quarter of section 26; northeast quarter of section 27 ; 

east half of southwest quarter, and northwest quarter of 
49 southwest quarter of section 28; west half of southwest quar- 

ter of section 29; east half of section 30; east half of section 
31; west half of northwest quarter of section 32; east half of north- 
east quarter, and east half of southeast quarter of section 34; east 
half, southwest quarter of northwest quarter, and west half of south- 
west quarter of section 35; all of section 36, containing twelve thou- 
sand four hundred and seven and sixty-four hundredths acres. 

In township twenty-one south of range thirty-two east : 

All of section 1; east half, east half of northwest quarter, and east 
half of southwest quarter of section 2; west half of northwest quarter, 
south half of southeast quarter, and southwest quarter of section 5; 
all of section 6; north half of section 7; north half of section 8; 
northwest quarter of section 9; northeast quarter of section 10; north 
half of section 11; north half and southwest quarter of section 12; 
all of section 13; east half of southeast quarter, northwest quarter of 
southeast quarter, and southwest quarter of section 14; south half 
of section 15; all of sections 17, 18, 19, 20, 21, and 22; southeast 
quarter of northwest quarter, west half of northwest quarter, north- 
east quarter, and south half of section 23; all of sections 24, 25, and 
26; north half of northeast quarter, southwest quarter of northeast 

uarter, west half, and southeast quarter of section 27; all of sec- 
tions 28, 29, 30, 31, 32, 33, 34, and 35; west half of northeast quarter, 
south half of r »rthwest quarter, and south half of section 36, con- 
taining seven u thousand four hundred and eighty-six and fifty- 
six hundredths acres. 

In township fifteen south of range thirty-three east: 

Lot 3 of section 28; lots 4, 5, and 6 of section 31; lots 3 and 6 of 
section 33, containing four hundred and seventy-eight and ninety- 
four hundredths acres. é 
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50 In township sixteen south of range thirty-three east : 

Northeast quarter of southwest quarter of section 5; south 
half of southeast quarter and west half of section 6; north half of 
northeast quarter, southwest quarter of southeast quarter, and west 
half of section 7; northeast quarter of northeast quarter, northeast 
— of southwest quarter, and west half of northwest quarter of sec- 
tion 15; west half of southwest quarter of section 17; all of section 
18; northwest quarter of northeast quarter of section 21; lots 2, 3, 
and east half of northwest quarter of section 22; east half of north- 
west quarter and northwest quarter of northwest quarter of section 
29; northeast quarter of northeast quarter and southwest quarter of 
northeast quarter of section 30; south half of northeast quarter and 
south half of section 31; east half of northwest quarter and south- 
west quarter — northwest quarter and northeast — & south half of 
sec. 32; southwest quarter of northwest quarter and southwest quarter 
of section 33; southwest quarter of southwest quarter, lots 2, 4, and 
southeast quarter of section 35, containing three thousand seven 
hundred and five and sixty-three hundredths acres. 

In township seventeen south of range thirty-three east: 

Northeast quarter and lot 1 of section 2; west half of section 4; 
all of sections 5, 6, 7, sad 8; west half of section 9; west half of 
northwest quarter and northwest quarter of southwest quarter of 
section 12; northwest quarter of southwest quarter and east half 
of northwest quarter of section 14; southwest quarter of northwest 
quarter, southwest quarter of southeast quarter, and southwest 

uarter of section 15; all of sections 17, 18, 19, 20, 21, and 22; west 
half of northwest quarter and southwest quarter of section 26; all of 
sections 27, 28, 29, and 30; east half of southwest quarter, southeast 
quarter, and north half of section 31; all of sections 32 and 33; east 
half of southeast quarter, northwest quarter of southeast 
51 quarter, southwest quarter, and north half of section 34; west 
half of southeast quarter and west half of section 35, con- 
taining thirteen thousand three hundred and sixty-seven and sixty- 
two hundredths acres. 

In township eighteen south of range thirty-three east : 

Lots 2, 3, 4, 5, 7, 8, 9, 10, 11, 12, 13, and 14 of section 1; all of sec- 
tions 2 and 3; lots 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 18, and 14 of 
section 4; lots 1, 2, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, aud south half 
of lot 3 of section 5; lot 6 and south half of lots 12 and 13 of see- 
tion 6; all of sections 7, 8, 9, 10, 11, 12, 13, 14, 15, 17; lots 1, 2, 4, 
5,6, 7, and 8 of section 18; all of sections 19, 20, 21, 22, 23, and 24, 
east half of northeast quarter, northwest quarter of northeast quar- 
ter, east half of northwest quarter, east half of southeast quarter, 
southwest quarter of southeast quarter, and southwest quarter of 
section 25; all of sections 26, 27, and 28; east half of southeast 
quarter, northwest quarter of southeast quarter, east half of south- 
west quarter, northwest quarter of southwest quarter, and north half 
of section 29; all of sections 30, 31, 32, 33, 34, 35; and 36, contain- 
ing twenty-three thousand five hundred and eleven and eighteen- 
hundredths acres. 
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In township nineteen south of range thirty-three east: 

North half of southeast quarter, northeast quarter of southwest 
quarter, west half of southwest quarter, and north half of section 1; 
northeast quarter of southwest quarter, southeast quarter, and north 
half of section 2; all of sections 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 
15, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, and 30; west half 
of southwest quarter of southeast quarter of southwest quarter, east 
half of southeast’ quarter, southwest quarter of southeast quarter, 
and north half of section 31; all of sections 32 and 33; east half of 

southeast quarter, southwest 22 of southeast quarter, 
52 southwest quarter, and north half of section 34; all of sec- 
tions 35 and 36, containing 21,026 and two-hundredths acres. 

In township twenty south of range thirty-three east: 

All of sections 1, 2, and 3; southeast quarter of southwest quar- 
ter, southeast quarter, and north half of section 4; all of fractional 
sections 5, 6, 8, and 9; north half of southeast quarter, southeast 
quarter of southeast quarter, southwest quarter, and north half of 
section 10; all of sections 11, 12, 13, 14, and 15; all of fractional 
section 17; all of sections 21, 22, and 23; lots 1, 2,3, and north half 
of section 24; all of section 27; southwest quarter of section 28; 
south half — northwest quarter and south half of northeast quarter 
of section 29: all of fractional section 30; all of sections 31, 32, 33, 
34, and 35; all of fractional section 36, containing fifteen thousand 
and eighty-six and seventy-eight hundredths acres. 

In township twenty-one south of range thirty-three east : 

All of fractional section one; all of sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 17, 18; north half of southeast quarter, northeast 
quarter of southwest quarter, and west half of southwest quarter of 
section 19; all of sections 20, 21, 22, 23, 24, 25, 26, 27, 28, and 29; 
northeast quarter, east half of northwest quarter, northeast quarter 
of southeast quarter, west half of southeast quarter, and southwest 
quarter of section 30; west half of section 31; east half of north- 
west quarter, west half of southeast quarter, southeast quarter of 
southeast quarter, and east half of southwest quarter of section 32 ; 
east half, east half of northwest quarter, east half of southwest quar- 
ter, and southwest quarter of southwest quarter of section 33; all of 
sections 34 and 35; north half and west half of southwest quarter 
of section 36, containing twenty-one thousand and seventy-two and 

eighty-two hundredths acres. 

53 In township twenty-two south of range thirty-three east: 

All of sections one and two; west half of section three; east 
half of section 4; all of section 5 northwest quarter of northeast 
quarter, south half of northeast quarter, west half and southeast 
quarter of section six ; northeast quarter of northeast quarter, south 
half of northeast quarter, northwest quarter and south half of sec- 
tion seven ; north half, southeast —, north half of southwest quarter, 
and southwest quarter of southwest quarter of section 8; west half 
of section 9; north half of southeast quarter, northeast quarter of 
southwest quarter, and west half of southwest quarter of section 11 ; 
all of sections 12 and 13; northeast quarter, west half of northwest 
quarter, southeast quarter of northwest quarter, and south half of 
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section 14; all of section 15; east half northwest quarter of north- 
west quarter, south half of northwest quarter, north half of south- 
west quarter, and southwest quarter of southwest quarter of section 
17; all of sections 18 and 19; northwest quarter of northeast quar- 
ter, south half of northeast quarter, west half and southeast quarter 
of section 20; north half, southwest quarter, north half of southeast 
quarter, and southeast quarter of southeast quarter of section 21; all 
of section 22; east half, east half of northwest quarter of northwest 
quarter, and southwest quarter of section 24; all of sections 25, 26, 
27, 28, 29, 30, 31, 32, 33; north half, north half of southwest quar- 
ter, southwest quarter of southwest quarter, and southeast quarter of 
section 34; all of sections 35 and 36, containing nineteen thousand 
five hundred aud ninety-seven and sixty-eight hundredths acres. 

In township seventeen south, of range thirty-four east: 

Lot 6 of section 30; all of fractional section 31; lots 4 and 5 

54 of section 32; lot 1 and west half of southwest quarter of 

section 33, containing four hundred and forty-four and forty- 
hundredths acres. 

In township — south of range thirty-four east: 

Lot 5 and southwest quarter of southwest quarter of section 5; all 
of section 6; west half of southeast quarter, east half of northeast 
quarter, northwest quarter of northeast quarter, east half of 
northwest quarter, east half of southwest quarter, south hlaf 
of lot one, and north half of lot two, of section 7; west half 
of northwest quarter and southwest quarter of section eight; 
west half of northeast quarter, and lot one of section 11, lot two 
of section 13; west half of section 17; east half of northeast 
quarter, east half of southeast quarter, and lots 1 and 2 of section 18; 
east half of northeast quarter aud west half of section 20; all of frac- 
tional section 26; lots 1, 2, and 3, and west half of section 29; lots 
1, 2, 3, 5, east half of northeast quarter and northwest quarter of sec- 
tion 32; lot one and northeast quarter of northeast quarter of sec- 
tion 36, containing four thousand three hundred and fifty-three and 
fifty-one hundredths acres. 

n township nineteen south of range thirty-four east : 

All of fractional section 5; all of sections 6 and 7; lots 1, 2, 3, 4, 
west half of northwest quarter, and west half of southwest quarter 
of section 8; lots 1, 2, 3, 4, and west half of section 17; all of sections 
18, 19, and 20; lots 1 and 2 of section 21; lots 1, 2,3, and 4 of sec- 
tion 28; all of sections 29, 30, 31, and 32; lots 1, 2, 3, 4, and 5 of sec- 
tion 33, containing seven thousand nine hundred and forty-two and 
seventy-one hundredths acres. 

In township twenty south of range thirty-four east: 

Lots 1, 2. 3. 4, and southwest quarter of section four; all of 

55 sections 5, 6, 7, and 8; all of fractional sections 9 and 15; all 

of sections 17 and 18; all of fractional sections 19, 20, 21, and 

33; lot one of section 34 ; lot 3; southwest quarter of southeast quar- 

ter and southwest quarter of southwest quarter of section 35; all of 

fractional section 36, containing five thousand nine hundred and 
ninety-eight and thirty-eight hundredths acres. 


— ——— — 
— 82 — 
* 


a 


+ 


RN A gy A a 
* 


. INLAND NAVIGATION & IMPROVEMENT CO. ET AL. 31 


In township twenty-one south of range thirty-four east : 

All of sections 1, 4 and 3; all of fractional sections 4, 5, and 6; 
all of sections 7, 8, and 9; north half and southwest quarter of sec- 
tion ten; all of sections 11, 12, and 13; north half of section 
14; west half of southeast quarter, southeast quarter of south- 
east quarter, and west half section 15; all of sections 17, 18, 19, 20, 
21, and 22; northeast quarter of northwest quarter, west half of 
northwest quarter, and northwest quarter of southwest quarter of 
section 23; east half of northwest — and northwest quarter of 
southeast quarter, east half of southwest quarter, northeast quarter 
and southwest quarter of southwest quarter of section 24; southwest 
quarter of northeast quarter, northwest quarter, and south half of 
section 25; southeast quarter of northeast quarter, southwest quar- 
ter of northwest quarter, and south half section 26; all of sections 
27, 28, 29, and 30; west half of northeast quarter, southeast quarter 
of northeast quarter, northwest quarter and southwest quarter of 
section 31; all of sections 32, 33, 34, 35, and 36, containing twenty 
thousand six hundred and ninety-eight and forty-seven hundredths 
acres. 

In township twenty-two south of range thirty-four east : 

All of sections 1, 2, 3, 4, 5, 6, 7, 8, 9, and 10; all of fractional sec- 
tions 11, 12, 14, 15, and 17, containing seven thousand six hundred 

and sixty-one and eighteen-hundredths acres. 

56 In township twenty-three south of range thirty-four east: 

All of fractional sections 1 and 2; all of sections 3, 4, and 
5; all of fractional sections 6 and 7; all of sections 8, 9, 10, 11, 14, 
15, and 17; all of fractional sections 18 and 19; all of sections 20, 
21, 22, 27, 28, and 29; all of fractional sections 30, 31, 32, 33, and 
34 ; all of fractional sections 35 and 36, containing fifteen thousand 
and twenty-six and eighty-seven hundredths acres. 

In township twenty-four south of range thirty-four east : 

All of sections 4, 5, 6, 7, 8, 9, 17, 18, 19, 20, 21, 28, 29, 30, 31, 32, 
and 33, containing eleven thousand two hundred and three and 
sixteen-hundredths acres. 

In township twenty-five south of range thirty-four east: 

All of sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 17. 18, 
19, 20, 21. 22, 23, 24, 25, 26, 27. 28, 29, 30, 31, 32, 33, 34, 35, and 36, 
containing twenty-two thousand one hundred and fifty-five and 
twenty-hundredths acres. 

In township twenty-six south of range thirty-four east : 

All of sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 17, 18, 
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, and 36, 
containing twenty-two thousand two hundred and eighty-one and 
fifty-hundredths acres. 

n township twenty-seven south of range thirty-four east: 

All of sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 17, 18, 
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, and 36, 
containing twenty-two thousand eight hundred and ninety-one and 
forty-one hundredths acres. 

In township twenty-eight south of range thirty-four east: 

All of sections 1, 2 3, 4, 5, 6, 7, 8. 9, 10, 11, 12, 13, 14, 15, 17, 18, 
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19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, and 36, 
containing twenty-two thousand four hundred and twenty 
57 and seventy-six hundredths acres. 
In township eighteen south of range thirty-five east: 

All of fractional sections 19 and 29; southwest quarter of south- 
west quarter and lots ] and 2 of section 30; west half of northwest 
quarter, west half of southwest quarter, and northeast quarter of 
northeast quarter of section 31; lots 1 and 2 of section 32, contain- 
ing four hundred and thirty-one and forty-hundredths acres. 

In township-nineteen south of range thirty-five east : 

West half of southwest quarter of section five; east half of south- 
west quarter, southeast quarter, northwest quarter, west half of 
northeast quarter, and southeast quarter of northeast quarter of sec- 
tion 6; northeast quarter of section 7; northeast quarter of north- 
east quarter, west half of northwest quarter, and southwest quarter 
of section 8; lot one of section 9; all of fractional sections 17 and 19, 
northeast quarter of northwest quarter, and lot two of section 21; 
all of fractional section 26, lots 1 and 2 of section 27; lot 3 of sec- 
tion 28; all of fractional sections 29, 30, 31, and 32; lots 1 and 3 of 
section 33, containing two thousand six hundred and forty-one and 
forty-one hundredths acres. 

In township twenty south of range thirty-five east: 

Southwest quarter of northwest quarter, east half of southeast 
quarter, southwest quarter of southeast quarter, southeast quarter of 
southwest quarter, and west half of southwest quarter of section 2 ; 
northeast quarter, east half of northwest quarter, and fractional 
south half of section 3; all of fractional sections 4, 5, 6,7, 8, and 10; 
south half of northeast quarter, northwest qrarter of northeast quar- 
ter, northwest quarter, and south half of section 11; southwest quar- 

ter of southwest quarter, east half of southwest quarter, and 
58 lots 1 and 2 of section 12; all of fractional sections 13, 14, 17, 

and 24; southwest quarter, west half of southeast quarter, 
and lot 3 of section 32, and all of fractional section 33, containing 
four thousand four hundred and sixty-three and eighty-two hun- 
dredths acres. 

In township twenty-one south of range thirty-five east: 

All of fractional sections one and two; west half of southwest 
quarter and southeast quarter of southwest quarter of section five ; 
west half of northeast quarter, west half of southeast quarter, and 
west half of section six ; west half of northeast quarter and west half 
of section 7; northeast quarter of nortinwest quarter of section eight; 
all of fractional section eleven; all of section twelve; west half of 
southeast quarter, southwest quarter, and north half of section thir- 
teen ; all of fractional section fourteen ; west half of northeast quar- 
ter, west half of southeast quarter, east half of southwest quarter, 
northwest quarter of southwest quarter, and northwest quarter of 
section eighteen ; west half of northeast quarter, southeast quarter of 
northeast quarter, east half northwest quarter, south west quarter 
of nort:west quarter, east half of southwest quarter, northwest quar- 
ter of southwest quarter, and southeast quarter of section nineteen ; 
all of fractional section twenty-three ; all of sections twenty-four and 
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twenty-five; all of fractional section twenty-six; northwest quarter 
of northwest quarter and south half of southwest quarter of section 
twenty-nine; east half of northeast quarter, southwest quarter of 
northeast quarter, northeast quarter of northwest quarter, and north- 
east quarter of southeast quarter of section 30; west half of north- 
east quarter, northwest — of north west quarter of northwest 

quarter, south half of northwest quarter, and southeast quarter 
59 of southwest quarter of section 32; east half of northwest 

quarter and east half of squtheast quarter of section 33; all of 
fractional sections 35 and 36, containing six thousand eight hundred 
and sixty-four and sixty-five hundredths acres. 

In township twenty-two south of range thirty-five east : 

All of fractional section 1; south half of lot two of section 3; east 
half of northeast quarter, lots 1 and 4 of section 4; lots 1 and 2, 
southwest quarter of northwest quarter and south west quarter of sec- 
tion 5; southeast quarter of northeast quarter, west half of north- 
west quarter, and southeast quarter of section six; lots 2 and 4 of 
section 7; all of fractional section 8, containing one thousand two 
hundred and seven and forty-five hundredths acres. 

In township twenty-three south of range ao east : 

All of fractional sections 22, 23, and 24; all of sections 25 and 26; 
all of fractional sections 27, 28, 29, 30, and 31; all of sections 32, 33, 
34, 35, and 36, containing six thousand nine hundred and sixty-six 
and sixty-two hundredths acres. 

In township twenty-four south of range thirty-five east: 

All of sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 17, 18, 
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 33, 34, 35, and 36, containing 
nineteen thousand seven hundred and ninety-three and fifty-four 
hundredths acres. 

In township twenty-five south of range thirty-five east : 

All of sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 21, 22, 
23, 24, 25, 26, 27, 28, 33, 34, 35, and 36, containing fourteen thousand 
two hundred and fifty seven and forty-seven hundredths acres. 

In township twenty-six south of range thirty-five east : 

All of sections 2, 3, 4, 9, 10, 11, 12, 13, 14, 15, 22, 23, 24, 25, 26, and 
27, containing eleven thousand two hundred and thirteen and sixty- 
three hundredths acres. 

In township twenty-seven south of range thirty-five east : 
60 All of sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 15, 17, 18, 19, 20, 21, 
22, 27, 28, 29, 30, 31, 32, 33, 34, containing fifteen thousand 

six hundred and sixty and seventy-four hundredths acres. 

In township nineteen south of range thirty-six east : 

West half of southwest quarter of section 19; west half of north- 
west quarter, southwest quarter of southeast quarter, southeast 
quarter of northwest quarter and southwest quarter of northwest 
quarter, southwest quarter of southeast quarter, and southwest 
quarter of section 32, containing one thousand two hundred and 
eighty and eighty-eight hundredths acres. 

In township twenty-five south of range thirty-six east: 

Southwest quarter of northeast quarter, west half of southeast 
—_ and west half of section 4; all of sections 5, 6, 7, 8, and 9; 
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west half of southeast quarter and west half of section 15; all of sec- 
tions, 17, 18, 19, 20, 21, and 22; southeast quarter of northwest 
quarter, southwest quarter of northwest quarter, northwest quarter 
of southeast quarter, and southwest quarter of section 26; all of sec- 
tions 27, 28, and 29; west half of southeast quarter, northeast quar- 
ter, and west half of section 30; northwest quarter of northeast 
quarter, northwest quarter of southwest quarter, and northwest 
quarter of section 31; all of sections 32, 33, and 34; southwest 
quarter and southeast quarter and west half of section 35, contain- 
ing thirteen thousand one hundred and forty-four and twenty nine 
hundredths acres. 

In township twenty-six south of range thirty-six east: 

West half of northeast quarter, southeast quarter of southeast 
quarter, west half of southeast quarter, and west half of southwest 

quarter of section 2; all of sections, 3, 4, 5, 6, 7, 8, 9, and 10; 
61 west half of northwest quarter of section 11; west half of 

northwest quarter and southwest quarter of section 12; west 
half of section 13; northeast quarter of southeast quarter, west half 
of northwest quarter, and west half of southwest quarter of section 
14; all of sections 15, 17, 18, 19, 20, 21, and 22; west half of north- 
west quarter, northeast quarter of ‘southeast quarter, and west half 
of southwest quarter of section 23; west half of southeast quarter 
and west half of section 24; all of section 25; southeast quarter of 
southwest quarter of section 26; all of sections 27, 28, 29, 30, 31, 32, 
33, 34, 35, and 36, containing eighteen thousand four hundred and 
eighty-two and eight-hundredths acres. 

In township twenty-eight south of range thirty-six east: 

All of sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 17, 18, 
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, and 36, 
containing twenty-one thousand seven hundred and fifty-four acres. 

In township twenty-nine south of range thirty-six east : 

All of sections 1, 2, 3, 4, and 12, containing three thousand two 
hundred and seven and twenty-hundredths acres. 

In township twenty-eight south of range thirty-seven east : 

West half of section 4; all of sections 5, 6, 7, and 8: northwest 


uarter of northeast quarter, southeast quarter, and west half of sec- . 


tion 9; southeast quarter of southeast quarter of section 14; south- 
east quarter of northeast quarter, northwest quarter of southeast 
quarter, and south half of southwest quarter of section 15; all of 
sections 17, 18, 19, 20, and 21; west half of section 22; northwest 
quarter of northeast quarter and west half of section 27; all of sec- 
tions 28, 29, 30, 31, 32, 33, 34, and 35; northwest quarter of north- 
west quarter of section 36, containing twelve thousand 
62 five hundred and ninety-one and eighty-hundredths acres. 
In township twenty-nine south of range thirvy-seven east : 
West half of section one; all of sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 
32, 33, 34, 35, and 36, containing twenty-one thousand and thirty-two 
and fifteen-hundredths acres. 
In township thirty south of range thirty-seven east: | 
All of sections 1, 2, 3, 4, 5, 6, 7, 8, and 9; west half of northeast 


N on RG RMN, m E gM + gi rae A oe — 


INLAND NAVIGATION & IMPROVEMENT CO. ET AL. 35 


quarter, west half and west half of southeast quarter of section 10; 
northeast quarter of northwest quarter, west half of northwest quar- 
ter, and east half of southwest quarter of section 11; southeast 
quarter of northwest quarter, west half of northwest quarter, south- 
east quarter of southeast quarter, and northwest quarter of southeast 
quarter of section 12; all of sections 13, 14, 15, 17, 18, 19, 20, 21, 22, 
and 23; all of fractional sections 24, 25, and 26; all of sections 27, 
28, 29, 30, 31, 32, 33, 34; all of fractional sections 35 and 36, contain- 
ing ninet en thousand nine hundred and fourteen and six-hun- 
dredths acres. 

In township thirty-three south of range thirty-seven east: 

All of sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 17, 18, 
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, and 36, 
containing twenty-two thousand three hundred and seventy-six and 
fifty-two hundredths acres. 

In township twenty-eight south of range thirty-eight east: 

South half of southwest quarter of section 31, containing 80 acres. 

In township twenty-nine south of range thirty-eight east: 

West half of northeast quarter, west half southeast quarter of 

southeast quarter, and west half of southeast quarter of section 
63 6; all of section 7; west half of southwest quarter of section 

8; west half of section 17; all of sections 18, 19, and 20; west 
half of southwest quarter of section 21; west half of northwest quar- 
ter and west half of southwest quarter of section 28; all of sections 
29, 30, 31, and 32; west half of section 33, containing six thousand 
six hundred and twenty-six and thirty-two hundredths acres. 

In township thirty south of range — * enst: 

Lots 2 and 3 of section 3; all of sections 4, 5, 6, and 7; all of frac- 
tional sections 8 and 9; lots 1, 2, and 3 of section 11; lots 1, 2, 3 and 
east half of southwest quarter of section 14; northwest quarter of 
northwest quarter and luts 2 and 3 of section 15; all of fractional 
sections 17, 18, 19, and 22; lots 3, 4, and 5 of section 23; lots 2, 3, 5, 
and 7 of section 25, containing five thousand five hundred and sev- 
enty-nine and fifty-hundredths acres. 

In township thirty-one south of range thirty-eight east: 

All of fractional sections 1, 6, 7, 8. 11, 12, 13, 14, 15, 17, 18, 19, 20, 
21, 22; all of sections 23, 24, 34, 35, and 36, containing nine thou- 
sand six hundred and thirteen and twenty-six hundredths acres. 

In township thirty-two south of range thirty-eight east: 

All of sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 17, 18, 
19, and 20: north half and southwest quarter of section 21; east half 
east half of northwest quarter, southwest quarter of northwest quar- 
ter, east half of sonthwest quarter, and northwest quarter of south- 
west quarter of section 22; all of sections 23, 24, 25, and 26; east half 
east half of northwest quarter, northwest quarter of northwest quar- 
ter, and east half of southwest quarter of section 27; west half and 
west half of southeast quarter of section 28; all of sections 29, 30, 

31, 32, 33, 34, 85, and 36, containing twenty-one thousand 
61 eight hundred and four and eighty-five hundredths acres. 
In township thirty-three south of range thirty-eight east : 

All of sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 17, 18, 
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19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, and 36, 
containing twenty-two thousand four hundred and thirty and eighty- 
four hundredths acres. 

In township thirty-two south of range thirty-nine east : 

Lot one of fractional section 2 west of river; lots 1, 2, and 3 of 
section 3; east half of northwest quarter of section 4; all of sections 
5, 6, 7, and 8; lots 2, 3, and 4 of section 11; lot 3 of section 12; lots 
1 and 2 of section 13; lots 1 and 2 of section 14; all of sections 17, 
18, 19, 20, and 21; east half of southwest quarter and lots 1, 2, and 
3 of section 24; lots, 1, 2, 3, and 4 of section 25; west half of north- 
west quarter and south half of section 27; all of sections 28, 29, 30, 
31, 32, 33, and 34; south half of northeast quarter, southeast quar- 
ter and west half of section 35 ; east half of northeast quarter, south- 
west quarter of northeast quarter, southeast quarter of northwest 

uarter and south half of section 36, containing twelve thousand 
— nundred and one and eighty-eight hundredths acres. 

In township thirty-three south of range thirty-nine east: 

North half and southwest quarter of section 1; all of sections 2, 
3, 4, 5, 6, 7, 8, 9,10,and 11; northwest quarter of section 12; north- 
east quarter of northeast quarter, west half of northeast quarter, 
southeast quarter and west half of section 13; all of sections 14, 15, 
17, 18, 19, 20, 21, 22, and 23; southeast quarter of northeast quar- 
ter, west half of northeast quarter, northeast quarter of northwest 
quarter, west half of northwest quarter, west half of southwest 

uarter and northeast quarter of southeast quarter of section 

65 4; west half of southeast quarter and west half of section 

25; all of sections 26, 27, 28, 29, 30,31, 32, 33, 34, 35, and 36, 

containing twenty-one thousand two hundred and twenty and sev- 
enty-six hundredths acres. 

In township thirty-four south of range thirty-nine east: 

All of sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 17, 18, 
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, and 36, 
containing twenty-two thousand four hundred and fifteen and 
twenty-six hundredths acres. 

In township thirty-five south of range thirty-nine east : 

All of sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 17, 18, 
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, and 36, 
containing twenty-two thousand four hundred and ninety-three and 
sixty-eight hundredths acres. 

In township thirty-six south of range thirty-nine east : 

All of sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 17, 18, 
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, and 36, 
containing twenty-one thousand nine hundred and twenty-one and 
ninety-three hundredths acres. 

In township thirty-seven south of range thirty-nine east: 

All of sections 1, 2, 3, 4, 5, 6, 7, 8. 9, 10, 11, 12, 13, 14, 15, 17, 18, 
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, and 36, 
containing twenty-two thousand five hundred and thirteen and 
ninety-seven hundredths acres. 

In township thirty-four south of range forty east : 

Lots 1, 2, 3 and southwest quarter of southwest section of section 
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5; all of sections 6 and 7; lot 1, west half of northwest quarter, 
east half of southeast quarter and southwest quarter of section 8; all 
of fractional section 9; northwest quarter, southwest quarter of south- 

east quarter and east half of southwest quarter of section 17 ; 
66 all of sections 18 and 19; west half of northeast quarter, 

southeast quarter and west half of section 20 ; lot 1 of section 
21; all of sections 29, 30, 31, and 32; west half of southeast quarter 
and west half of section 33 ; lot 2 of section 34, containing six thou- 
sand nine hundred and forty-three and sixty-four hundredths 
acres. 

In township thirty-five south of — forty east : 

West half of northeast quarter, west half of southeast quarter, and 
west half section 4; all of sections 5, 6, 7, 8, and 9; east half cf south- 
west quarter of section 10; west half of section 15; all of sections 17, 
18, 19, 20, and 21; west half of northeast quarter, northwest quarter, 
and south half of section 22; west half of lot 3 of section 23; south- 
west quarter of lots 2 and 3 of section 26; all of sections 27, 28, 29, 
30, 31, 32, 33, and 34; west half of northeast quarter, southeast quar- 
ter, and west half of section 35, containing thirteen thousand nine 
hundred and fifty-four and seventy-five-hundredths acres. 

In township thirty-six south of range forty east: 

West half of northwest quarter and west half of southwest quarter 
of section 1; all of sections 2, 3, 4, 5, 6, 7, 8, 9,10, and 11; lots 1 and 
2, southeast quarter and west half of section 12; all of sections 13, 
14, 15, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 
34, and 35, containing twenty-one thousand three hundred and 
thirteen and seventeen-hundredths acres. 

In township thirty-seven south of range forty east: 

All of sections 1, 2, 3, 4, 5, 6, 7, 8, and 9; all of fractional section 
10; all of sections 11, 12, 13, and 14; all of fractional section 15; all 
of sections 17, 18, 19, 20, and 21; all of fractional setions 23, 24, 25, 

and 26; all of sections 27, 28, 29, 30, 31, 32, 33, 34, 35, and 
67 36, containing twenty thousand two hundred and twenty 
and twenty-six hundredths acres. 

In township thirty-six south of range forty-one east: 

West half of section 19; northwest quarter and south half of sec- 
tion 30; all of section 31; south half of northwest quarter and south- 
west quarter of section 32, containing 1,680 acres. 

In township thirty-seven south of range forty-one east: 

Lot 2 of section 4; all of sections 5, 6, 7, and 8; lots 1 and 2 and 
southwest quarter of section 9; all of sections 17, 18, 19, and 20; 
southeast quarter of southeast quarter, west half of southeast quarter, 
and west half of section 21; northeast quarter of northeast quarter, 
northwest quarter of northeast quarter, northeast quarter of north- 
west quarter, west half of northwest quarter, and south half of south- 
west quarter of section 28; southeast quarter of southwest quarter, 
south half of southeast quarter, and north half of section 29; north- 
east quarter and south half of southeast quarter of section 30, con- 
taining sixteen thousand nine hundred and twelve and sixty-six 
hundredths acres. 
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In township twenty-seven south of range thirty-two east : 
Fractional northwest quarter of section 4; lot one of section 5; 
lots 3 and 4 of section 9; west half of section 28; all of fractional 
sections 29 and 31; all of section 32; west half. of section 33, con- 
taining two thousand and thirty-two and thirty-two hundredths 
acres— 
Containing one million three hundred and sixty thousand six 
hundred and sixty-five hundredths acres: 
To have and to hold unto the said Southern Inland Navigation 
| and Impovement Company and its representatives and assigns for- 
ever. 
| In testimony whereof a majority of tlie said trustees have 
68 hereunto subscribed their names and affixed their seals, and 
have caused an impression of the seal of the Florida State 
land office to be made hereupon, at the capitol, in the city of Talla- 
hassee, on this the 10th day of February, A. D. one thousand eight 


hundred and seventy-one (1871). 
HARRISON REED, ar te 
Governor & President Trustees’ Int. Imp. Fund. 
(Sig.) JAMES B. C. DREW, [seat.] 
Attorney General State of Fla. 
J. S. ADAMS, [SEAL. ] 
Com. of Immigration & Sec’t’y of B'd of Trustees. 
S. B. CONNOVER, [SEAL. ] 
State Treasurer of Florida. 


| I, J. S. Adams, secretary of the board of trustees of the internal im- 
a provement fund of the State of Florida, do hereby certify that the 
= foregoing is a true and correct copy of a deed from the internal im- 
provement fund to the Southern Inland Navigation and Improve- 
ment Company, and that a copy of the same is on file in my office. 

Witness my hand and seal of office, at the capitol, in the city of 
Tallahassee, in the State of Florida, this 3lst day of March, A. D. 
1871. 

[SEAL. ]} J. S. ADAMS, 
Com. of Immigration & Sec’y of Board of Trustees. 


STATE OF FLORIDA, St. John’s County: 


I hereby certify that the foregoing is a true and correct copy of a 
deed executed by the trustees of the internal improvement fund 
| to the Southern Inland Navigation and Improvement Company, 
the same being of record in the county clerk’s office, St. John’s 
1 county, Florida, in Book T, record deeds. 
| 69 In testimony whereof I have hereunto set my hand and 

official seal this 7th day — April, A. D. 1871. 
[SEAL. ] CHARLES D. LINCOLN, 
Clerk Circuit Court. 


STaTE OF FLORIDA, Putnam County: 


I hereby certify that the foregoing is a true and correct copy of a 
deed executed by the trustees of the internal improvement fund 
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to the Southern Inland Navigation and Impr-vement Company, 
the same being of record in the clerk’s office, Putnam county, Flor- 
ida, in Book “ C,” record of deeds. 
In testimony whereof I have hereunto set my hand and official 
seal this 7th day of April, A. D. 1871. 
[SEAL. ] R. H. McLEOD, 
Clerk of Court. 


SraTe OF Fioripa, County of Marion: 


I hereby certify that the foregoing is a true and correct copy of a 
deed executed by the trustees of the internal improvement find to 
the Southern Inland Navigation and Improvement Company, the 
same being of record in the clerk’s office for the county of Marion, 
in the State aforesaid, in book !ettered “I” for the records of deeds 
of conveyances. 

In testimony whereof I have hereunto set my hand and affixed 
my official seal, at the court-house, in the town of Ocala, this the 8th 
day of April, A. D. 1871. 

(SEAL. ] JAMES A. HARRIS, 
Clerk Circuit Court, Marion County, Florida. 


STATE OF Frog, Orange County: 


I hereby certify that the foregoing is a true and correct copy of a 
deed executed by the trustees of the internal improvement fund to 
the Southern Inland Navigation and. Improvement Company, the 

same being of record in the clerk’s office of the circuit court 
70 of Orange county, Florida, in Book “ E,” record of deeds. 
In testimony whereof I have hereunto set my hand and 
affixed my official seal this the 11th day of April, A. D. 1871. 
(SEAL. ] J. O. HUGHEY, 
Clerk Circuit Court, Orange Co., Fla. 


State oF Froripa, Volusia County: 


I do hereby certify that the foregoing is a true and correct copy 
of a deed executed by the trustees of the internal improvement fund 
to the Southern Inland Navigation and Improvement Company, the 
same being of record in the county clerk’s office of Volusia county, 
State of Florida, in Deed Book “A,” record of deeds of conveyances. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of the circuit court of said county, at Enterprise, Fla., this 
twelfth day of April, A. D. 1871. 

DLsxAl.] WILLIAM S. THAYER, Gert. 


State or Froripa, |\,,. 
County of Brevard, { ~ ° 


I hereby certify that the foregoing is a true and correct copy of a 
deed executed by the trustees of the internal improvement fund of 
the State of Florida to the Southern Inland Navigation and Improve- 
ment Company, the same being of record in the clerk’s office for the 
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county and State aforesaid, in book lettered as Book “A” for record 
of deeds and conveyances. 
In testimony whereof I have hereunto set my hand and affixed 
my Official seal, at St. Lucie, in the county and State aforesaid. 
(SEAL. ] A. M. MOORE, 
D'p’ty Clerk C. C., Brevard Co., Fla. 


[Endorsed :] United States circuit court, northern district of Flor- 
ida. The Union Trust Company vs. The Southern Inland Naviga- 
tion and Improvement Company et al. Exhibit A. 


71 This indenture, made this twentieth day of March, in the 
year of our Lord one thousand eight hundred and seventy- 
one, between Ihe Southern Inland Navigation and Improvement 
Company, a corporation created by and existing under the laws of 
the State of Florida, party of the first part, and The Union Trust 
Company of New York,” a corporation duly organized under the 
laws of the State of New York, party of the second part, witnesseth : 

Whereas the party of the first part, under and by virtue of the vari- 
ous acts of the Legislature of the State of Florida, has become and is 
entitled by grant to certain large tracts of valuable lands, to wit, two 
million (2,000,000) acres of land, lying and being in East Florida, 
on and near the St. John’s and Indian rivers, as more fully and par- 
ticularly described in the grants and conveyances of the said lands 
from the State of Florida to the said party of the first part, which 
conveyances are recorded in the several counties where said iands lie 
in the said State of Florida, and has become and is entitled to other 
property, franchises, and rights of way, including the right of con- 
necting the waters of Key Biscayne Bay by the way of the different 
inlets, Lake Worth, Indian river, Mosquito lagoon, Halifax river, 
with the St. Johu’s river by a series of canals, and to connect Indian 
river, Halifax river, and Mosquito lagoon with the St. John’s river 
or its tributaries by canals, and to dredge out the inside passage from 
Key West to Key Biscayne Bay and the inside passage from the St. 
John’s to the St. Mary’s river, so as to make a steamboat navigation 
inside from Key West to Fernandina, and to effect the said object 
the said company has the right to improve any of the said rivers, 
inlets, or lagoons by dredging, canalling, or making cut-offs, and to 

construct any locks, dams, or embankments, and to erect such 

72 other work or works as they may deem necessary for making, 
‘repairing, or keeping in repair any of sach works which may 

be necessary to complete and perfect such inland navigation, and 
the further rights of the president and directors of said company or 
their proper authorized agents to enter upon any land or lands, 
ublic or private, for the purpose of cutting any canal or to take 
rom any land most convenient to their works any timber, stone, 
earth, or other materials which may be necessary for the construc- 
tion of and the keeping in repair such works and improvements, and 
the further right by and with the consent of the board of trustees of 
the internal improvement fund of Florida the right of way through 
all lands owned by the State, and the title to lands for four hundred 
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feet on each side on any of the lands cut or streams improved, as 
well as all lands that may be given to the State of Florida by the 
Government of the United States to aid in any of the said improve- 
ments, and levy and collect tolls on all vessels or other water craft 
which may pass or repass through any canal which said corporation 
may cut or construct, or that may pass or repass through any channel 
they may have dredged or deepened, and said company is entitled 
to demand and receive said tolls upon all produce, merchandise, 
goods, or other articles which may be transported through any of 
the canals cut or waters improved by the said company, and the 
further right to detain all produce, goods, merchandise, boats, or 
other articles or things which may be transported or conveyed 
through any of said canals constructed or waters made — 
and the tolls and fees for which they are liable and respectively 
chargeable shall be paid and acquitted; and 
Whereas the said Southern Inland Navigation and Im- 
73 provement Company is authorized by law to borrow the 
moneys it may deem necessary for the construction, comple- 
tion, and maintaining of the canals, works, and improvements which 
it is so authorized to construct, build, and maintain in the State of 
Florida, and to mortgage its corporate property and franchises or 
convey the same by deed of trust to secure the payment of any debt 
so contracted ; and 
Whereas the said The Southern Inland Navigation and Improve- 
ment Company has resolved and determined to negotiate and pro- 
cure a loan to the amount of two million dollars, and has authorized 
its president and secretary to make and exeéute a mo or deed 
of trust of the same tenor as these presents, and to that end to make, 
execute, and deliver its construction bonds payable to bearer, to be 
secured by a mortgage and conveyance in trust of and upon the said 
canals and their appendages and the franchises, income, rights, and 
property of said corporation therein now possessed or any franchises 
ereafter to be acquired by it relating thereto, together with the said 
two million acres of lands, and to negotiate, sell, and dispose of such 
bonds for the purpose herein specified—that is to say, five thousand 
bonds of the denomination of one thousand dollars or two hundred 
unds sterling, each to be numbered from one (1) to five thousand. 
5,000) inclusive, each of said bonds to bear date May first, eighteen 
hundred and seventy-one, and to provide for the payment of prin- 
cipal thereof at the agency of the company in the city of New York 
or in the city of London on the first day of May, in the year 
one thousand nine hundred and four, and for the payment of 
interest on such principal at the rate of seven — centum 
per annum, payable semi-annually at either of the agencies 
of the company aſoresuid on the presentation of the 
74 interest warrants or coupons to be- attached to each bond; 
the said bonds to stand equally and ratably secured hereby 
without any preference whatever arising from time of issue or other- 
wise to be issued as required for the pu aforesaid, and each 
duly so executed by and under the seal of the party of the first part, 
hereto signed and attested by its president and secretary, and: the 
6—4166 
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coupons or interest warrants to be authenticated by or with the 
name of the said secretary; each of said bonds upon being so 
signed, sealed, executed, and authenticated to be delivered to 
the party of the second part, who shall countersign or certify the 
same, which countersigning or certifying shall be conclusive proof 
that the said bond is secured by this indenture, and each of the 
said bonds to be of the following form and tenor, to wit: 


$1,000. UNITED Srates or America, State of Florida. S. 200. 


The Southern Inland Navigation and Improvement Company’s first- 
mortgage land-grant convertible construction bond, principal and 
interest payable in gold, free of Government tax, sinking fund 
provided. . 

Know all men by these presents that the Southern Inland Navi- 
gation and Improvement Company hereby acknowledges — indebted, 
for value received, to the Union Trust Company of New York or 
bearer in the sum of one thousand dollars, in United States gold 
coin at par, to be paid at the agency of the said company in the city 
of New York, or the sum of two hundred pounds sterling, to be paid 
at the agency of said Navigation and Improvement Company, in the 
city of London, England, at the — of the holder hereof, on the 

first day of May, nineteen hundred and four (1904), with in- 

75 terest at the rate of seven per centum per annum, in gold 

coin us aforesaid, free from any Government tax, at such 
agency in the city of New York or in the city of London, on the first 
day of November and on the first day of May in each year until the 
said principal shall be fully paid, on the presentation of the annexed 
coupons as they respectively become due. 

This bond is one of a series of five thousand similar bonds, 
numbered from one to five thousand inclusive, all of like amount, 
tenor, and date, and secured by deed of trust to the Union Trust 
Company of New York, dated the twentieth day of March, eighteen 
hundred and seventy-one, and conveying to the said trustees the 
entire canals, lands (two million acres), and improvements of this 
company situated and located in the State of Florida, together with 
all the property, rights, privileges, and franchises in said deed of 
trust described ; and it is hereby expressly agreed by the said com- 
pany with each and every holder of this bond that in case of the 
non-payment of any interest coupon hereto attached, if such default 
shall continue for six months after maturity and demand of pay- 
ment, or in case of the non-payment of any installinent required to 
paid into the sinking fund provided for by the deed of trust, if such 
default shall continue for six months after such installment shall 
have becoine payable, then and — either case the principal of this 
bond shall become due in the manner provided in the deed of trust, 
and the said - mpany hereby expressly waives the benefit of every 
extension, stay, or appraisement law which has been or may here- 
after be enacted. | 

This bond may at yf time be ¢onverted by the holder thereof 
into the land script of this company at par upon the surrender of 
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this bond with all the unpaid coupons thereto attached, or be 
76 exchanged at par for any of the lands of said company at the 
then regular schedule prices. 

This bond is entitled to the benefit of a sinking fund created by 
said trust deed, to consist of annual deposits, commencing after three 
years from the date hereof, of one per cent. and the interest thereon 
at the rate of seven per cent. per annum, in gold coin, of the a 
gate principal of the bonds secured by the said trust deed, = 
operation of which fund the. whole of the said bonds will be re- 
deemed in thirty years from the date of the first annual —— 
and it is also stipulated in and by said trust deed that each and 
every year aſter said third year an amount of bonds equal to the 
accumulations in said sinking fund shall be designated for redemp- 
tion by lot, and shall be redeemed at the par value thereof, due 
notice of the numbers of the bonds so designated having been pre- 
viously published in two or more of the daily newspapers printed in 
the city of New York for sixty days, at the expiration of which in- 
terest on the bonds so designated shall cease. 

This bond shall pass by delivery or by transfer in the books of 
the Southern Inland Navigation and Improvement Company, in the 
city of New York or London, after a registration of ownership certi- 
fied hereon by the transfer agent. No transfer, ex on the books 
of the company, shall be valid, unless the last transfer be to bearer, 
which shall restore transferability by delivery, and it shall continue 
subject to successive registration and tranfers to bearer as aforesaid, 
at the option of the holder. 

This bond shall not become obligatory unless the certificate en- 
dorsed hereon is signed by the authorized officer of the said Union 
Trust Company of New York. 

In witness whereof the “The Southern Inland Navigation 
77 and Improvement Company has caused its — — seal to 
be hereto affixed and these presents to be signed by its presi- 
dent and secretary on the first day of May, A. D. 1871. 
— —, President. 
(1. s.] , Secretary. 


Trustees’ Certificate. 


The Union Trust Company of New York hereby certifies that this 
is one of — series of five thousand bonds referred to in the within- 


mentioned deed of trust. 
THE UNION TRUST COMPANY 
OF NEW YORK, 
By —— —, President. 


To each of which bonds there is attached interest coupons, num- 
bered from one to sixty-six, inclusive, in the following form: 
$35.00. 7.0.0. 


The Southern Inland Navigation and Improvement Company 
will pay the bearer thirty-five dollars, in coin, at its agency in the 
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city of New York, or, at his option, seven pounds sterling at his 
agency in London, on November Ist, 18—, interest on bond No. one. 
— — Secretary. 


And on the reverse of every such bond an endorsement as ſollows: 


No. —. Unitep States or America, State of Florida. $1,000. 


The Southern Inland Navigation and Improvement Company’s 
seven per cent. gold first-mortgage land-grant convertible construc- 
tion bond, interest payable in gold coin of the United States in the 

city of New York, or in English sterling currency in the 
78 city of London, at the option of the holder, on the first day of 
May and the first day of November in each year, free of Gov- 


ernment tax. 


To each of which bonds there is affixed a United States internal 
revenue stamp of the amount required by the revenue laws. 

And whereas the said The Southern Inland Navigation and Im- 
provement — — has further resolved and determined to issue 
the script of said company, to be designated and known as “land 
script,” to an amount the par of which shall equal the minimum 
valuation of the said two million acres of land, and which land 
script shall represent the said lands, and while the holder thereof 
to said lands or such proportion thereof as may be represented by 
the land script so held by him, and to demand and obtain from 
said company the possession of such lands and a perfect deed or 
deeds of conveyance therefor, subject, nevertheless, to the mortgage 
and him created by these presents and the provisions hereof in 
favor of the holders of the said construction bonds: 


Now, this indenture witnesseth: That the party of the first part, in 


consideration of the premises and one dollar to it in hand paid, the 
receipt of which is —— acknowledged, and in order to secure the 
payment of the principal and interest of the bonds aforesaid issued 
or to be issued as herein recited and provided and each and every 
part of the said principal and interest as the same shall becomo 
due and payable according to the tenor of said bonds and of the 
coupons or interest warrants thereto attached, has granted, bargained, 
sold, assigned, set over, released, conveyed, and confirmed, and by 

these presents does grant, bargain, sell, assign, set over, release, 
79 con vvey, and confirm, unto the party of the second part and 

its successor or successors or continuing trustee in the trust 
hereby created all the rights, title, interest, claim, or demand what- 
soever whicn the party of the first part now has or which it shall 
at any time hereafter acquire or become entitled to, in, and by said 
aforementioned acts of the Legislature of the State of Florida; also 
all and singular the canals of the party of the first part, constructed 
or to be constructed «pon or over the line or route hereinafter desig- 
nated, and also all tne lands, tes einents, and hereditaments acquired 
or appropriated or which may hereafter be acquired or appropriated 
for the purpose of a right of way for said canals, and all the ease- 
ments and appurtenances thereunto belonging or in anywise apper- 
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taining, and all canals, ways, rights of way, locks, basins, fences, and 
other structures; all houses, freight-houses, warehouses, machine 
shops, workshops, superstructures, erections, and fixtures, whether 
now held or hereafter at any time to be acquired, for the use of the 
said canals and lying and being in the counties of Marion, Putnam, 
St. John’s, Orange, Volusia, Brevard, and Dade, in the State of 
Florida, and all machinery, tools, implements, and materials for the 
constructing, operating, and repairing said canals or any part thereof 
or convenient or necessary for use in connection therewith, together 
with all franchises connected with or relating to said canals or the 
construction, maintenance, or use thereof now held or hereafter to 
be acquired by the party of the first part, and all corporal 
franchises of any nature, including the franchise to be a corpora- 
tion, which are now or may hereafter be possessed or exercised by 
the party of the first part, together with all and singular 
the endowments, income, and advantages to the above-mentioned 

lands and tenements, canals, or property belonging or in any 
80 way appertaining thereto, and the reversion and reversions, 

remainder and remainders, tolls, fees, incomes, rents, issues, 
and profits thereof, and also ali the estate, right, title, interest, prop- 
erty, possession, claim, and demand whatsoever, as well in law as in 
equity, present or prospective, of the said party of the first part in 
and to the same and every part and parcel thereof, with the appur- 
tenances, subject, nevertheless, to the provisions of the several acts 
of the Legislature of the State of Florida, as aforesaid: 

To have and to hold the same unto the said party of the second 
part, its successor or successors, assign or assigns, to the only proper 
use, benefit, and behoof of the party of the second part, their succes- 
sor or successors, assign or assigns, in trust, nevertheless, for the 
uses and purposes hereinafter declared and expressed: Provided 
always, and these presents are upon the express condition, That if 
the said party of the first part shall well and truly pay or cause to 
be paid to the holders of the said construction bonds or obligations 
and every of them the principal sums of money therein mentioned 
according to the true intent and meaning thereof, with the interest 
thereon, at the times and in the manner as hereinafter provided, 
according to the true intent and meaning of these presents, that 
then and from thenceforth this indenture and the estate hereby 
granted shall cease, determine, and be utterly void; and this in- 
denture further witnesseth that these presents and the ——— 
land-grant convertible construction bonds or obligations are made, 
executed, and delivered upon the terms, conditions, and agreements 
following—that is to say: 

1. Article first. That the actual possession, use, management, 

operation, and control of the said improvements and canals, 
81 with all the appurtenanc*s, equipments, and rights to therein 

belonging, shall be and remain with the party of the first 
part, together with the right to take and use the rents, incomes, 
profits, issues. and tolls thereof without any molestation or interfer- 
ence of the party of the second part, in the same manner and with 
the same effect as if this indenture had not been made, as long as 
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the said construction bonds or obligations shall remain without de- 
fault or forfeiture and said party of the first part shall perform and 
keep the stipulations thereof. 

2. Article second. That the two millions of acres of land granted 
as aforesaid shall be carefully valued and appraised by the said 
party of the first part, their officers and agents, and that the relative 
value of each piece or parcel of land embellished for the pur of 
division and allotment thereof into four classes of the following 
number of acres and valuations—that is to say: : 


1. First class, consisting of land of special value— 
313, 658 acres, at $30 per acre — 89,409,740 


2. Second elass, of lands of superior agricultural quali- 
ties and location 


168,225 acres, at $20 per aere .---. — 3,364.500 
3. Third class, of lands of high agricultural qualities 
106,953 acres, at $16 and 815 .... --.. ---- .------- 2,225,380 
4. Fourth class, of lands of the lowest agricultural 
qualities— 
1,321,164 acres, at $2.50 and $5.00:_--.....--.-------- 4,993,077 
$19,992,697 


Forming an aggregate minimum valuation for two million 

82 acres; all of which the said party of the first part, with as 
little delay as practicable, shall certify and declare to the said 

party of the second part by the proper ‘ists and schedules, under 
seal, with such description as shall enable the party of the second 
art to ascertain and estabiish the precise location, position, and 
boundaries of each and every piece or parcel of said land and the 
class to which the same belongs and the price or sum for which the 
same may be sold and conveyed, which price or sum may be varied 
and charged from time to time at the pleasure of the owners and 
holders of the said land scrip represented by a majority in the in- 
terest of the same, such majority in interest of said land scrip being 
hereby authorized and empowered to do or have done all and every 
thing or things necessary or proper to be done in the management 
or sale of said lands and the protection of the interests of the holders 
of the land scrip therein; and for the more perfect assurance that 
the same may be effected the said party of the first part hereto will, 
and do hereby, designate and appoint the said holders of the said 
land scrip so aeting by the majority in interest therein the true and 
lawful attorney, irrevocably, of the said party of the first part hereto, 
and to all and every matter and thing in the name of the party of 
the first part hereto or in their own name and for their own use and 
benefit necessary or proper to be done relating to the management 
or sale of said lands, — however, always to the mortgage and 
lien created by these presents and the provisions hereof in favor of 
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the holders of the said construction bonds: Provided, however, That 
the — or selling price shall not be less than the lien hereby 
created. 
3. Article third. That the said party of the second part, 
83 having received from the said party of the first part such said 
lists, schedules, allotments, valuations, aud selling prices, 
shall and will grant, bargain, sell, and convey to all persons, les 
politic or corporal, applyin for the purchase of the lands and prem- 
ises above mentioned, making or tendering payment therefor at 
prices not less than the selling rates established by the said party of 
the first part, and shall receive in payment therefor lawful money 
of the United States or at least one-fourth part of the purchase- 
money in cash and the balance in the surrender of construction 
bonds or bond at par and accrued interest, and such surrender of 
construction bonds amounting at par to three-fourths of the valua- 
tion of lands so sold shall operate as a full release and discharge of 
the lands so conveyed therefor from all and every lien and encum- 
brance created by or under this instrument. 

4. Article fourth. That the said party of the second part shall 
and will cancel and discharge each and every construction bond or 
obligation and the interest warrants thereon which they may re- 
ceive in payment for land and as part or the whole consideration of 
each deed or sale by defacing the seal of the corporation on receipt 
thereof, and will make or cause to be made on or upon the face 
thereof a note or memorandum, with proper description of the land 
sold and conveyed, with the date of the conveyance for which the 
same has been received and cancelled, in such manner and form as 
will enable the — of the first — to place and follow the appro- 
priation of all the said construction bonds. 

5. Article fifth. That the said party of the second part shall and 
will set forth and declare in each and every deed of conveyance the 

true amount of the purchase-money of the land and premises 
84 conveyed or intended to be conveyed thereby, and the part 

thereof for which a bond or bonds may have been received, 
~ith the number and amount thereof, and also the sum actually 
paid in cash for the residue and remainder of said purchase-money, 
and also, whenever a bond or bonds exceeding the amount of the 
purchase-money may have been received in payment thereof, the 
amount in cash actually refunded to the purchaser or holder of said 
bond or bonds for such excess. 

6. Article sixth. That the interest warrants of said construction 
bonds or obligations becoming due and payable during the progress 
of the works of construction and up to and inclusive of the war- 
rants of the semi-annual interest becoming due and payable next 
after the completion and actual use of the said improvements and 
canals shall be paid from and out of the proceeds and avuils of the 
said construction bonds or obligations as part of the cost of said im- 
provements and canals, but that all interest warrants becoming due 
and payable thereafter, when the said improvements and canals 
shall be put in operation, shall be paid from and out of the receipts 
and income from the use and operation of the said improvements 
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and canals unless the same be inadequate thereto, which receipts 
and income are to be appropriated and applied to the following pur- 
poses and in the following manner: 

First. To the payment of all current charges, such as wages, re- 
pairs of improvement canals, locks, etc., as usual and to cover such 
annual depreciation « shall maintain the same equal to their 
original valuations, but not inclusive of new and additional im- 
provements and appurtenances, except on special order of the direct- 

ors after full provision for the payment of the interest, in- 
85 cluding, however, all the expenses of the incorporation which 
may be ordered specially as a current charge. 

Second. To the payment of the full amount of interest warrants 
as they semi-annually mature. 

Third. To the payment of such dividends as the directors ma 
order from time to time to be paid to the stockholders or to such 
other appropriation as the directors may order. 

7. Article seventh. That the said parties hereto shall and will 
create, set aside, and preserve an interest fund as further and col- 
lateral security for the punctual payment of all the interest war- 
rants of the said construction bonds or obligations at the times when 
the same severally become due and payable in manner following— 
that is to say: , 

First. By the appropriation of the one-fourth part in cash of the 
roceeds of sale of the said lands set aside for this purpose and held 
y the trustee therefor. 

Second. By the appropriation of this fund of any profit which 
— be realized by the operation of such parts of the improvements 
= — as may be ready for use before the completion of the 
whole. 

8. Article eighth. That the said parties hereto shall and will man- 
age and invest the interest fund in such manner as will render the 
same at all times readily convertible into cash to prevent any delay 
in the payment of the interest warrants should the provisions here- 
tofore made and declared at any time — inadequate for that purpose, 
and for the payment of any deficiency will use and appropriate the 
said interest fund in the following manner: 

First. The current interest of the interest funds. 

Second. The invested — of partial operation. 

Tuird. The said one-fourth part in cash of the proceeds of 
36 the sales of lands. 

9. Article ninth. In case default shall be made in the pay- 
ment of any of the interest warrants or coupons annexed to any of 
the said bonds, according to the tenor thereof, or in any payment 
required to be made into the interest fund as herein provided, or in 
the doing or performing of anything herein required to be done or 
performed by the party of the first part, and in case such default shall 
continue for a pericd of six months, then and in that case it shall be 
lawful for the party of the second part, by its duly authorized officer, 
agent, or attorney, to enter into and upon all and singular the prem- 
ises hereby conveyed and to have, hold, and to use the same, under 
such superintendent, manager, receiver, agent or agents, attorney or 
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attorneys as the party of the second part may select to take charge 
of said lands, and to conduct the business of the said improvements 
and canals, and to exercise the franchises pertaining thereto, and to 
make from time to timeall repairs, replacements, additions, and im- 
provements thereto as may seem judicious, and to collect all — 
dues, freights, incomes, rents, tolls, fees, issues, and profits of the 
same and of every part thereof, and, after — the expenses of 
operating the said improvements and canals and of condueting the 
business thereof and all of the said repairs, replacements, additions, 
and improvements, and of all taxes, assessments, or liens upon the 
said premises or any part thereof prior to the lien of these presents, 
to apply the muney arising as aforesaid to the payment of the inter- 
est in the order in which such interest shall have become due, ratable 
to the persons holding the coupons or interest warrants evincing the 

right to such interest; and, after paying all interest which 
87 shall have become due, to the payment of any installment or 

balance due and payable tothe interest fund herein established, 
and, after paying all such past-due interest and all installments or 
balances due the interest fund, to apply the same to the satisfaction 
of the principal of the aforesaid bonds which may be at that time 
unpaid ratable and without discrimination or preference; and an 
bondholder, on any default herein mentioned, may institute a suit 
on his bonds, and shall, according to the ordinary practice of tri- 
bunals of equity, be entitled to have a receiver appointed to take 
charge of said lands and sell and dispose of the same and to operate 
said improvements and canals and receive and dispose of the earn- 
ings thereof for the benefit of the bondholders. 

10. Article tenth. In case default shall be made as aforesaid and 
shall continue as aforesaid, it shall likewise be lawful for the party 
of the second part, after entry as aforesaid or without entry, on the 
written request of two-thirds of the bonds issued hereunder, to sell 
and dispose of the premises hereby conveyed (excepting thereupon 
such parcels or portions thereof as may have been released or retired 
by the surrender of bonds received on sales of lands from the opera- 
tion of the lien or incumbrance created by this instrument) at public 
auction — the city of New York or in the city of Jacksonville, Florida. 
or in such place as the said party of the second part may designate, 
having first given notice of the place and the time of such sale by 
advertisement published not less than once a week for six months 
in one or more newspapers published, 7 in the city of 
New York and in said Jacksonville, Florida, and to adjourn 
the sale from time to time by announcement at the time and 

place advertised without other notice, and to make and 
88 deliver to the purchaser or purchasers thereof a good and 

sufficient deed or deeds in fee simple, which sale made as 
aforesaid shall be a perpetual bar, both in law and equity, against 
the party of the first part and all other persons lawfully claiming 
the said lands, premises, or property, or any part thereof, by, from, 
threugh, or under it; and after deducting from the proceeds — 
sale all just allowances from all expenses of such sale, including at- 
torneys’ and counsel fees and all other expenses or liabilities which 
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may have been made or incurred by the said trustee in operating 
the said improvements and canals, and all payments which may 
have been made by them for taxes and assessments and for charges 
and liens prior to the lien of these presents, if any, upon the said 
lands, premises, and property or any part thereof, as well as com- 
pensation for these services, to apply the said 7 to the pay- 
ment to the principal of such of the aforesaid bonds as may be at 
that time unpaid, whether or not the same shall have previously 
become due, of the interest which at that time shall have accrued on 
the said principal and be unpaid, without discrimination or prefer- 
ence, but ratably to the aggregate amount of such unpaid principal 
and accrued interest, and after satisfaction thereof to pay over the 
surplus of such proceeds as shall remain to the said party of the first 
part or to such other parties as may then be entitled to receive the 
same; and it is hereby declared that the receipt or receipts of the 
said trustee shall be a sufficient discharge to the purchaser or pur- 
chasers of tne said lands, premises, and property or any part thereof 
for his or their purchase-money, and that such purchaser or pur- 

chasers, his or their heirs, executors, or administrators, shall 
89 not aſter payment thereof, having such receipt, be liable to see 

that such purchase-money is applied upon or for the trusts or 
purposes of these presents or be in any manner whatsoever liable or 
answerable for any loss, misapplication, or non-application of such 
purchase-money or any part thereof or be obliged to enquire into 
the necessity, expediency, or authority of or for any such sale. 

And it is expressly stipulated that at any sale as aforesaid, whether 
under the power herein granted or by judicial authority, the party of 
the second part may bid for and purchase the lands, premises, or 

roperty so sold or any purt thereof in behalf of the holders of the 
nds secured by this instrument and then outstanding in propor- 
tion to the respective interests of such bondholders. 

11. Articie eleventh. In case default shall be made in the pay- 
ment of any half year’s interest on any of the aforesaid bonds ac- 
cording to the tenor of the coupons annexed thereto, and if such 
default shall continue for the period of six months after such coupons 
shall have become due and payable and pa meut thereof shall have 
been demanded, then the principal of all the bonds secured hereby, 
if the holders of five hundred thousand dollars in the aggregate of 
said bonds shall so direct in writing before the interest so in arrears 
has been paid, shall be declared by the party of the second part to be 
immediately due and payable, and t.ereupon the same shall become 
due and payable, anything contained in the said bonds or herein to 
the contrary notwithstanding. . 

12. Article twelfth. All moneys received by the said party of 
the second part upon the sale of lands herein described, ex- 
cept the one-fourth part in cash of such proceeds set apart for 
the interest fund herein created, shall be invested by said 

party of the second part in the bonds of the United 
90 States at their then current rate or in said construction bonds at 
not to exceed ten per cent. above their par value, and such bonds 
shall be held by the said trustee in the place and stead or in the lien 
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of the lands from which moneys were realized and subject to the pro- 
visions of this mortgage; and any interest accruing and paid on any 
bonds of the United States held by the said trustee hereunder shall be 
reinvested in the bonds of the United States, which shall be held by 
the said trustee in like manner. 

Meetings of the holders of the bonds secured by this instrument 
may be called by the party of the second part or in such other mode 
as may be fixed by regulations prescribed or established as herein- 
after provided, and the bondholders may vote thereat, either in por- 
son or by proxy, and the quorum ‘may be deferred, and such other 
regulations or by-laws in respect to such meetings may be from time 
established, altered, or — ed by the bondholders, acting by a ma- 
jority or interest, as to them shall seem expedient, and until the 

ndholders shall act such persons may be temporarily exercised by 
the trustee. 

The trustee shall have a right to require, at its option, that any 
act or resolution uf the said bondholders affecting the duties of the 
trustee hereby created shall be authenticated by the signatures of all 
the persons assenting thereto as well as by a minute of the proceed- 
ings of any such meeting. 

And meetings of the holders of said land scrip may be called by 
said party of the second part hereto or by a majority in interest of 
the holders of said land scrip, and the holders thereof may vote 
thereat, either in person or by proxy, and the quorum may be de- 

fined and such regulations or by-laws in respect to such meet- 
91 ings may be from time to time established, altered, or repealed 

by scripholders, acting by a majority in ‘Interest, as to them 
shall seem expedient; and should it become necessary that any further 
or other act or acts should be done, or further or other authority 
given to give full force and effect to any resolution or resolutions 
that may be passed by the said majority in interest of said scriphold- 
ers relating to the management and disposition of the said lands, as 
herein provided, the parties hereto shall and will do and perform 
such act or acts and give and grant such further authority as may 
be necessary and proper therefor. 

13. Article thirteenth. The said party of the first — shall from time 
to time and at all times hereafter, and as often as hereunto requested 
by the trustee, make, execute, and deliver unto the party of the 
second part all such further deeds, conveyances, and assurances in 
the law for the better assuring unto the party of the second part and 
its successor or successors in the trust hereby created and upon the 
trust herein expressed the lands, premises, property, equipments, 
and appurtenances hereinbefore mentioned and nieve to or in- 
tended so to be or any part thereof, and all franchises now held or 
hereafter acquired relating to the improvement and canal herein 
described, including the franchise to be a corporation, as by the 
trustee or by its counsel learned in the law shall be reasonably de- 
vised, advised, or required; and the party of the first part shall fur- 
nish to the trustee from time to time, upon his reasonable request in 
writing, a full and true inventory of all the movable property apper- 
taining to the said improvements and canals and the operation 
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thereof, and which is transferred or agreed or intended to be trans- 
ferred by this indenture, but no default to demand or to fur- 
92 nish such inventory shall impair the operation of this indent- 
ure upon any or all of the property herein agreed to be 
transferred or intended to be transferred. 

14. Article fourteenth. The trustee shail have full power, in its 
discretion and upon the written request of the party of the first part, 
to convey, by release or otherwise, to the persons designated by the 
party of the first part the whole or any part of any lands acquired 
or held or used for the purpose of stations, shops, or other buildings 
or erections, or the uses connected therewith, and shall also have 
power to convey as aforesaid, on like request, any lands or property 
which in the judgment of the trustee shall not be necessary for use 
in connection with the said improvements and canals, or which inay 
have been held for a supply of a material for the use thereof, and 
also to convey as aforesaid, on like request, any lands not occupied 
by the same, or which may become disused by reason of a change of 
the location of any station, shop, or other building connected with 
the said improvements and canals, and such lands occupied by and 
adjacent to such station, shop, or other building as the said company 
may deem it expedient to disuse or abandon by reason of such 
change, and to make such other damages in the location of the sta- 
tions, shops, or other buildings as in their judgment shall have be- 
come expedient, and to make ard deliver the conveyances necessary 
to carry the same into effect; but any lands which may be acquired 
for permanent use in substitution for any so released shall be con- 
veyed to the trustee upon the trusts of these presents, and the trustee 
shall also have full power to allow the said company from time to 
time to dispose of, according to their discretion, such portions of the 
equipments, machinery, und implements at any time held or ac- 

quired for the use of the said improvements and canals as 
93 may have become unfit for such use, replacing the same by 

new, which shall be conveyed to the trustee or be otherwise 
made subject to the operation of these presents. 

18. Article fifteenth. The said party of the first par: shall at all 
times hereafter keep at its office or agency in the city of New York, 
and also at its office or agency in the city of London, England, 
transfer books for the transfer of the bonds aforesaid and for the 
transfer of the land script of the said company. 

16. Article fifteenth. It is hereby declared and agreed that it 
shall be the duty of the trustee to exercise the power of entry hereby 
granted and conferred or the power of sale hereby granted, con- 
ferred, and delegated, or both, or to institute appropriate legal pro- 
ceedings to enforce the rights of the bondholders under these pres- 
ents, upon the requisition in writing, as hereinafter specified, as 
applicable to the several cases of default in the manner and subject 
to the qualifications hereinafter provided-as follows, to wit: 

First. If the default be as to interest or principal of any bonds 
such requisition upon the said trustee shall be by holders of not less 
than five hundred thousand dollars in the aggregate amount of the 
said bonds, and upon such requisition and a proper indemnification 
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by the persons making the same to the trustee against the cost and 
expenses to be by them incurred it sha'l be the duty of the trustee 
to enfurce the rights of the bondholders under these presents by 
entry, sale, or legal — — as they, being advised by counsel 
learned in the law, shall deem most expedient for the interest of all 
the holders of the said bonds. 
Second. If the default be in respect of any payment into the 
interest fund hereinbefore established, or be in the omis- 
94 sion of any act or thing required by these presents for the 
better assuring of the titlé of the trustee to any property 
herein named, or to any franchise now possessed or hereafter 
acquired, or in any other provision herein contained to be per- 
formed or kept by the said company, then, and in either of such 
cases, the requisition shall be as aforesaid; but it shall be within 
the discretion of the trustee to enforce or waive the rights of the 
bondholders by reason of such default, subject to the powers hereby 
declared of a majority in interest of the holders of said bonds, by a 
requisition in writing or by a vote at a meeting duly held to instruct 
the said trustee to waive such default, or upon adequate indemnity, 
as aforesaid, to enforce their rights by reason thereof: Provided, That 
no action of the said trustee or bondholders, or both, in waiving such 
default shall extend to be taken to effect any subsequent default or 
to impair the rights resulting thereupon. 
17. Article seventeenth. Whenever all the said construction bonds 


shall have been received by the said trustee in payment for land, or 
shall have been in any other manner fully paid or eee oe then 
nnd in that case the balance of the moneys or securities (other than 


said bonds) remaining in the hands of the said trustee that may 
have been received upon the sales of said lands or that may here- 
after be received from the sale of said lands shall be used by the 
said trustee for the retiring and discharging of the said land scri 
of the said company, which land scrip shall be received by sai 
trustee at par in full payment for any of said lands remaining 
unsold at the schedule price for the same. 

18. Article eighteenth. And, for the 3 of providing a sink - 

ing ſund ſor the redemption of the bonds secured hereby, 
95 it is further understood and agreed between the said parties 

hereto as follows: The party of the first part shall pay to the 
party of the second part, its successor or successors in thi. trust, on 
the first day of May, A. D. one thousand eight hundred and eer 
four, a sum equal to one per cent., in gold coin aforesaid, of the 
aggregate principal of the said construction bonds herein described, 
and shall also pay on or before the first day of May in every year 
thereafter a like sum and interest at the rate of seven per cent. in 
the same coin upon all payments theretofore made. 

And it is further mutually agreed by and between the parties 
hereto that immediately after the payment into the sinking fund of 
any sum of money — required to be paid the party of the second 
part, its successor or successors in this trust, will designate by lot a 
number of bonds sufficient to equal as near as may be the accumu- 
lations of the said fund applicable thereto for redemption at the par 
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value thereof, and shal! thereupon cause a notice to be printed in 
two or more of the daily newspapers published in the city of New 
York for sixty days; and the said party of the first part shall cause 
a like notice to be conspicuously posted in the office of each of t! 
agencies of the said party of the first part in Europe stating the 
number of the bonds so designated for redemption, and at the ex- 
piration of such time interest on the said bonds shall cease. 

19. Article nineteenth. It is mutually agreed by and between the 
parties hereto that the word “trustee ” as used in these presents or 
the expression “said trustee” as so used shall be construed to mean 

the trustee for the time being, and whenever any vacanc 
96 may be created a majority of the bondholders interested shall 

have the right to appoint a successor or continuing trustee, and 
the acceptance of such appointment in writing shall immediately 
and by effect of such written appointment and acceptance vest in 
said new trustee all the estate, rights, 8 „ and interests hereby 
conveyed as fully and completely as if he had been herein named as 
the party of the second part. 

20. Article twentieth. And it is further mutually agreed by and 
between the parties hereto, and it is hereby declared to be a condition 
upon which the party of the second part has consenied hereto, that 
if the second trustee shall not be held responsible for any act, de- 
fault, or misconduct of any agent or person employed by it in good 
faith, nor shall it be answerable except for its own wilful default or 
misconduct, and in case said trustee shall go into possession of the 
said mortgaged premises and operate the same, as hereinbefore pro- 
vided, it shall be indemnified out of the funds or property which 
shall come into its hands as aforesaid for all claims and demands 
against it arising from the negligence, carelessness, or misconduct of 
its employers, and in all cases said trustee shall be authorized to 
pay such reasonable compensation as it shall deem proper to all the 
attorneys, servants, and agents it may reasonably employ in the 
management of its trust. | 

21. Article twenty-first. It is mutually agreed by and between the 
parties hereto that at all times until the said bonds shall be fully 
paid, with the interest due and to grow due thereon, the party of the 
first part will permit the trustee, its agent or attorney for that pur- 
pose appointed and authorized, to inspect all the books of account 

of the party of the first part and to take such extracts there- 
97 from as the said party of the second part shall direct. 

22. Articletwenty-second. The party of the first part, in con- 
sideration of the premises and of one dollar to it in hand paid, the 
receipt whereof is hereby acknowledged, further covenants & 
agrees with the party of the second part to keep open an office or 
agency in the city of New York and in the city of London, Eng- 
land, for the payment of the principal and interest of the bonds 
hereby — as the same shall become payable and for the trans- 


fer and voting registration of such bonds. 
23. Article twenty-third. The party of the first part further cov- 
enants and agrees with the party of the second part that the pro- 
Hat all times be faithfully applied to 


ceeds of the said bonds sha 


—— — 


INLAND NAVIGATION 4 IMPROVEMENT CO. ET AL. 55 


the uses and purposes herein specified and to no other purpose what- 
ever. 

24. Article twenty-four. If the party of the first part shall well 
and hereby pay the sums of money herein required to be paid by 
the'said party of the first part and all the interest thereon at the times 
and in the manner herein specified, and shall well and shall truly 
keep and perform all the things herein required to be kept and per- 
formed by the said party of the first part according to the true in- 
tent and meaning of these presents, then and in that case the estate, 
right, title, and interest of the said party of the second part and of 
its successor in the trust hereby created shall cease, determine, and 
become void ; otherwise the same shall be and remain in full force 
and virtue. 

In testimony whereof the Southern Inland Navigation and Im- 
provement Company, the aparty of the first part, has caused its cur- 
porate seal to be hereto affixed and these presents to be attested by 

the signatures of its president, treasurer, and secretary, and 
98 the party of the second part, the said “The Union Trust 
Company of New York,” has caused its corporate seal to be 
hereto affixed and the same to be attested by its president to signify 
its acceptance of the said trust on the day and year first above 
written. 
[Seal of Company. ] 
N. H. MORAGNE, 
Pres t &. I. N. and Imp’. Co. 
CHARLES L. MATHER, 
Treas. and Sec’t’y S. I. N. and Imp't. Co. 


[Seal of Union Trust Company. ] 
UNION TRUST COMPANY OF 
NEW YORK, 
By J. H. FROTHINGHAM, President. 
Witnesses : 


M. D. BOMUTHEAN. 
F. A. CANOVAR. 


This deed of trust was duly recorded as follows : 
Recorded in St. John’s county April 6, 1871. 
Recorded in Putnam county April 7, 1871. 
Recorded in Marion county April 9, 1871. 
Recorded in Orange county April 11, 1871. 


I hereby certify that I have carefully compared the foregoing with 
the original mortgage deed signed by the duly authorized officers of 
“The Southern Inland Navigation and Improvement Company,” 
and find the same to be a true and perfect copy. 

In testimony whereof I have hereunto set my hand and affixed 
my official seal this fourteenth day of April, A. D. 1871. 


[Seal of Notary. Stamp.) 
CHAS. V. WARE, 
Notary Public, New York County. 


56 UNION TRUST CO. OF NEW YORK VS. SOUTHERN 


Her Britannic Magesty’s CoxsuLATE, New YorK. 


I, Edward Mortimer Archibald, —.— companion of the most hon- 
-  orable Order of the Bath, her Britannic Majesty's consul, do 
99 hereby certify that Charles V. Ware, Esquire, whose true sig- 
nature and seal are, respectively, subscribed and affixed to 
the certificate hereunto annexed, was, on the day of the date thereof, 
a notary public in and for the State of New York, duly commis- 
sioned and sworn, to whvse official acts faith and credit are due. 
in testimony whereof I do hereunto set my hand and seal of office, 
at the city of New York, this fourteenth day of April, in the year 
of our Lord one thousand eight hundred and seventy-one. 
By the consul: 
[SEAL. ] PIERREPONT re 
e 


[Endorsed:] United States circuit court, Northern District of Flor- 
ida. The Union Trust Company vs. The Southern Inland Naviga- 
tion and Improvement Company et al. Exhibit B.“ Filed April 
12, 1883. Philip Walter, elerk. 


100 UxrTRD Srarks or AMERICA, 
Northern District of Florida: 


The President of the United States of America to the Southern In- 
land Navigation & Improvement Company & W. D. Bloxham, 
Gov.; Geo. P. Rancy, att’y gen'l; H. A. L'Engle, tréas.; W. D. 
Barnes, comptroller, & P. W. White, commissioner of lands, &c., 
— are ex officio trustees of the Internal Improvement Co. of 

a.: 


We command you and every of you that you appear before the 
judges of the circuit court of the United States of America for the 
fifth circuit and northern district of Florida, at Jacksonville, in said 
district, on the first Monday, being the 7th day, of May next, to 
answer to a bill of complaint exhibited against you by the Union 
Trust Company of New York, and filed in the clerk’s office of said 
court, and then and there to receive and abide by such judgment 
and decree as said court shall have considered in this behal and 
this you are not to omit upon pain of judgment by default being 
pronounced against you. 

To the marshal of the United States to execute and return. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, and the seal of this court, at the 
city of Jacksonville, in said district, this 16 day of April, A. D. 1883. 

[sxAL.] PHILIP WALTER, Clerk. 


JAMES B. C. DREW, 
Solicitor for Compl't. 


MEMORANDUM.—The alwove-named defendants are notified that 
unless they shall enter their appearance in the clerk’s office of said 
court, at Jacksonville aforesaid, on or before the day to which the 
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above is returnable the compiaint will be taken against them as con- 
fessed and a decree entered according. 
HILIP WALTER, Clerk. 


101 [Endorsed:] No.—. Circuit court United States, northern 

district of Florida. The Union Trust Company of New York 
vs. Southern Inland Navigation & Improvement Chancery sub- 
pena. Returnable to rule day first Monday in ——, A. D. 187-. 
— —, clerk. Filed June 30, A. D. 1883. Philip Walter, clerk. 
— ——, complainant’s solicitor. . 


Executed the within chancery subpena, at Tallahassee, in the 
northern district of Florida, on the 18th day of April, 1883, upon 
Wm. D. Bloxham, Gov. of Florida; Henry A. L’Engle, treasurer of 
Florida ; P. W. White, com’ss. of lands of Florida; W. D. Barnes, 
comptroller of Florida, & Goorge P. Raney, att y gen’l of Florida, er 
Officio trustees of the internal improvement fund of Florida, by de- 
livering to and leaving with each of them a true copy hereof, at the 
same time exhibiting to each of them the original subpoena, with 


seal of court attached. 
JOSEPH H. DURKEE, 
US. M 


Executed the within writ — subpena by delivering a true copy 
hereof to A. D. Basnett, sec’t’y & treasurer of the Southern Inlan 

Navigation & Improvement Company, on the 19th day of April, A. 
D. 1883, at Jacksonville, within the northern district of Florida, and 


exhibiting to him this original, with the seal of the court 
JOSEPH H. nai 


By JOHN S. DRIGGS, Dep. 


102 United States Circuit Court, Northern District of Florida, at 
Jacksonville. May Rules, A. D. 1883. In Equity. 


Tue Union Trust Company or New York, Compl't, 


v8. 
Wu. D. Broxnam, Governor, et als., Trustees of the Internal Im- 
provement Fund of the State of Florida, es al. 


I hereby appear for Wm. D. Bloxham et als., the trustees of the 
internal improvement fund of Florida, specially for the purpose of 
moving that the subpœna in the cause be quashed on the grounds 
that it should have issued out of the clerk’s office at Tallahassee and 
been made returnable thereto, and to the event such motion is de- 
nied I should move that the case be transferred to Tallahassee. 


May 7th, 1883. 
GEO. P. RANEY, 
Sol. for Trustees I. I. Fund of Fla. 


[Endorsed :] U. S. cir. c’t, Jacksonville, Fla. Union Trust Co. of 
N. V. vs. Trustees I. I. Fund et al. Special appearance of Trustees 
I. I. Fund. Filed May 5, 1883. Philip Walter, elerk. G. P. Raney, 
sol. for T's I. I. —, Fla. 
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103 In the United States Circuit Court, Northern District of 
Florida. In Chancery. 


THe Union Trust Company oF New Lokk 
v8. 
Tur SOUTHERN INLAND NAVIGATION & IMPROVEMENT Co. et als. 


The clerk will please enter an appearance in the said cause for 
the defendant, The Southern Inland Navigation and Improvement 
Company. 

Monday, May 7th, 1883. 

THE SOUTHERN INLAND NAVIGATION 
AND IMPROVEMENT COMPANY, 
By W. H. GLEASON, President. 


To Philip Walter, Esq., clerk, ete. 


[Endorsed :] In cir. c't U. S., N. dist. Florida. The Union Trust 
Co. of New York vs. The Southern Inland Navigation & Improve- 
ment Co. et al. Appearance for def’t, The Southern Inland Nav. & 
Imp. Co. Filed May 7th, 1883. Philip Walter, clerk. 


104 In the Circuit Court of the United States, 5th Circuit, 
Northern District of Fla. In Equity. 


The demurrer of William D. Bloxham, Governor of the State of 
Florida, et als., who are the trustees of the internal improvement 
fund of the State of Florida, to the bill of complaint of the Union 
Trust Company of New York, a body corporate and citizens of 
the State of New York, against said trustees and the Southern 
Inland Navigation and [mprovement Company, defendants. 


These defendants, the said trustees, by protestation, not confessing 
all or any of the matters and things in complainant’s bill of complaint 
contained to be true in such manner and form as is therein set forth 
and alleged, do demur to said bill, and for cause of demurrer show 
that the complainant hath not in and by its said bill made or stated 
such a case as entitles it in a corrt of equity to any relief against 
them as to the matters contained in the said bill or any of such 
matters. Wherefore, and for divers other good causes of demurrer 
appertaining in said bill, these defendants do demur thereto, and 
pray the judgment of this honorable court whether they shall be 
compelled to make any further or other answer to said bill, and 

ray to be hence dismissed with their costs and charges in this be- 
half most wrongfully sustained. 
GEO. P. RANEY, 


Sol. and of Counsel for W. D. Bloxham et al., 
Trustees I. I. Fund of Florida. 


I hereby certify that in my opinion the above demurrer is well 
founded in law. 
105 GEO. P. RANEY, 
Sol. for Trustees I. I. Fund Fla. 


[Endorsed :] Demurrer of Trustees I. I. Fund. 
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United States of America, 5th Circuit, Northern District of Florida. 


Before Fred. T. Myers, U. S. commissioner, at Tallahassee, in said 
district, — appeared Wm. D. Bloxham, Governor; Wm. D. 
Barnes, cowptroller; Henry A. L’Engle, treasurer; P. W. White, 
commissioner of lands and immigration, and Geo. P. Raney, attor- 
ney general of said State, who are trustees of the internal improve- 
ment fund of Florida, and they, being duly sworn, say that the above 


demurrer is not interposed for delay. 
GEO. P. RANEY. 


HENRY A. L’ENGLE. 
P. W. WHITE. 

W. D. BLOXHAM. 
W. D. BARNES. 


Sworn to and subscribed before me, at Tallahassee, May 25, 1883. 
FRED. T. MYERS, 


U. S. Commissioner, at Tallahassee, 
5th Judicial Ct., Northern Dist. of Florida. 


105} [Endorsed :] U.S. cir. c’t, north’n dist. Fla., Jacksonville. 

In equity. Union Trust Co. of N. V. vs. South’n In. N. & I. 
Co. and trustees I. 1 Fund Florida. Demurrer of trustees in- 
tern’l imp. fund Fla. Filed June 4th, 1883. Philip Walter, clerk. 
Geo. P. Rainey, sol. for trustees I. I. F., Fla. 


106 United States Circuit Court, Northern Dist. of Florida. 


Tue Union Trust Company 
v8. 


THe SouTHERN INLAND NAVIGATION AND IMPROVEMENT 
Company et al. 


At the request of W. H. Gleason, Esq., who has appeared ſor the 
above-named defendant, The Southern Inland Navigation and Im- 
provement Company, as its president, the time ſor answering the bill 
of complaint filed in this cause is hereby extended to the July rules 
day, 1883. This extension applies tu the defendant, The Sovthern 
Inland Navigation and Improvement Company, only, represented 
by W. H. Gleason, Esq 


May 10th, 1883. 
J. B. C. DREW, 


Sol. for Complainant. 


106} [Endorsed:] U. S. cir. court, northern dist. of Florida. 
The Union Trust Co. vs. The Southern Inland Navigation 
and Improvement Company ei al. Consent for extension of time to 
answer. May 10th, 1883. Filed June 4th, 1883. Philip Walter, 
clerk. J. B. C. Drew, sol. for complainant. 
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107 In the Circuit Court of the United States, Northern District 
of Florida, 5th Circuit. In Equity. 


Tue Union Trust CoMPANY 
vs. 
THe SouTHERN INLAND NAVIGATION AND IMPROVEMENT Con- 
PANY elt al. 


And now comes the defendant, The Southern Inland Navigation 
and Improvement Company, by Edward M. Cheney, its attorney, 
and says that the bill of complaint of the said complainant is bad 
in substance, end for cause of demurrer the defendant shows that 
the complainant hath not in and by its said bill made or stated 
such a case as entitles it in a court of equity to any relief as against 
— deſendant as to the matters contained in said bill or any of 
them. 

Wherefore, and for other good causes of demurrer appearing in 
said bill, this defendant demurs thereto and pays the judgment of 
this honorable court whether it shall be compelled to make any 
further or other answer to said bill,and prays to be hence dismissed 
with its reasonable costs in this behalf sustained. 

E. M. CHENEY, 
Sol. and of Counsel for the S. I. N. and I. Co. 


I hereby certify that, in my opinion, the above demurrer is well 


founded in law. 
E. M. CHENEY, 
Sol. for S. I. N. & Imp. Co. 


Unitep States or America, Northern District of Florida: 


108 Edward M. Cheney, the attorney for the Southern Inland 
Navigation and Improvement Company, being duly sworn, 
says that the above demurrer was not interposed for the purpose of 


delay. 
EDWARD M. CHENEY, 
Attorney for S. I. N. and Imp. Co. 


0 — and sworn to beſore me this 17th day of August, A. D. 
[seat] JOHN 8. DRIGGS, 
Dep. Clerk U. S. Courts. 


[Endorsed :] U. S. cir. court, northern district of Florida. The 
Union Trust Company vs. The Southern Inland Navigation and Im- 

rovement Company eal. Demurrer of So. In. Nav. & Imp. Co. 
Filed * 17, 1883. Philip Walter, clerk. E. M. Cheney, sol. 
for S. I. N. & Imp. Co. 
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109 In Re Petition of Wm. H. Gleason. 
In U.S. Cir. Court. In Equity. 
Union Trust Company vs. SOUTHERN INLAND N. & I. Co. et als. 


GREENOUGH, Administrator of Vose, vs. Trustezs I. I. Funp. 


JACKSONVILLE, FLA., Oct. 23rd, 1884. 


By cuusent of the parties in the above cases, made before me this 
day, the time for taking testimony therein is extended to Jan’y Ist, 


1885 
THOMAS SETTLE, Judge. 
[Endorsed :] Judge Settle’s order of Oct. 23, 84. 


110 United States Circuit Court, Northern District of Fla. 


Tue Union Trust CoMPANY 
v8. 
THE SOUTHERN INLAND NAVIGATION AND IMPROVEMENT COMPANY. 


And now comes the above-named complainant and joins in the 


demurrer. 
J. B. C. DREW, 
Sol. for Complainant. 


[Endorsed :] The Union Trust Co. v. Southern Inland Navigation 
and Improvement Co. Joinder in demurrer. Filed Jan’y 21st, 1884. 
P Walter, clerk. J. B. C. Drew, sol. for complainant. 


111 In United States Circuit Court, Northern Dist. of Fla. In 
, Equity. 


Tue Union Trust Company, Complainant, 
v8. 


Tue SOUTHERN INLAND NAVIGATION AND IMPROVEMENT COMPANY, 
Defendant. 


It is ordered, on motion of the complainant, that the dismissal of 
the original bill filed herein as the trustees of the internal improve- 
ment fund be, and is, set aside; and, on motion of the trustees of 
the internal improvement fund, it is ordered that they have leave 
to withdraw their demurrer to the said bill, and they are required to 
answer said bill by the first Monday in March next. 

Done and ordered in open court this 26th day of January, A. D. 


1884. 
THOMAS SETTLE, Judge. 


[Endorsed :] Union Trust Co. vs. Southern Inland Nav. Co. De- 
cree. Filed Jan’y 26th, 1884. Philip Walter, clerk. 
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112 Circuit Court of the U. S., of the 5th Circuit, Northern District 
of Florida. In Equity. 


THE Union Trust Company oF New York 
v8. 
THE SOUTHERN INLAND NAVIGATION AND IMPROVEMENT COMPANY. 


To the Honorable Thomas Settle, judge, presiding: 

The petition of William D. Bloxham, Governorof Florida; William 
D. Barnes, comptroller; Henry A. L’Engle, treasurer; P. W. White, 
commissioner of lands and immigration, and Geo. P. Raney, attorney 

eneral of said State, ex officio trustees of the internal improvement 
und of said State, respectfully shows unto your honor that they are 
now had & have since a time prior to the filing of the bill of com- 
plaint in the above cause been such officers and trustees. 


II. 


That they were named as defendants in said bill of complaint 
and served with process of subpoena to answer the same, such sub- 
poena being served on them soon after the filing of said bill. They 
demurred to said bill, as will appear by the files in said cause, on 
the ground that it did not state a case entitling it to relief in a court 


of equity. 
III. 


After such demurrer had been filed the complainant, proceeding 
ex parte, filed a dismissal of said cause as to their petitions. 


IV. 


Petitioners representing to your honor that they are ma- 
113 terial and necessary parties to said cause, and that no decree 
can be made therein in their absence therefrom as parties. 
The conveyances aileged to have been made by their predeces- 
sors with Southern Inland Navigation and Improvement Com- 
any was made in violation of an injunction of this court issued in 
ecember, 1870, in the case of Francis Vose vs. The Trustees of the 
Internal Improvement Fund of Fla., referred to — said bill of com- 
plaint, Harrison Reed and others then being such trustees and the 
said Southern Inland Navigation and Improvement Co. being at the 
time of the execution of such conveyance a party defendant to said 
suit to which said injunction was issued. Soon after the making 
of such deed attachments were issued against the then trustees of 
said fund for violating said injunction by making such deed, as 
well as otherwise, and proceedings instituted to set aside the same, 
remitting in the decree of Deceinber 4th, 1873, referred to in the bill 
of complaint of said Union Trust Company of New York, which 
decree, as well as other decrees and proceedings in said cause of 
Francis Vose vs. The Trustees of the Internal Improvement Fund, 
these petitioners pray leave to read in support of and as a part of 
this petition ; that by said decree the lands covered by said deed 
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were restored to the possession of these patitioners, and they still 
have part of them, as alleged in said bill of complaint. They have 
sold a part thereof, as directed by said decrees, to pay off the lien 
and indebtedness against said fund held by said Vose, as well as other 
persons, in the shape of coupons of railroad bonds, which were under 
the provisions of the internal improvement act of Florida a first 
and preferred lien on said lands in the year 1876. The said 
114 Southern Inland Navigation and Improvement Company filed 
a petition in said cause, wherein Francis Vose was complain- 
ant, and prayed that said decree of „for 1873, should be vacated, 
and that the said company should be allowed to answer or plead to 
said bill of complaint of Francis Vose, but on the 26th day of March, 
1877, a decree was made therein denying the prayer of said petition, 
which decree petitioners pray leave to read as a part hereof. 
Wherefore your petitioners pray that they may be made parties 
defendant to said bill of complaint of the said Union Trust Com- 
pany of New York, and that no proceedings be taken herein in their 
ubsence; and as in duty bound petitioners will ever pray. 
FLEMING & DANIAL, 
Sol. for Petitioners. 
GEO. P. RANEY, Sol. 


{Endorsed :] The Union Trust Co. vs. The Southern Inland Navi- 
gation & Improvement Co. Petition of trustees internal improve- 
ment fund to be made parties defendant. Filed Jan’y 26th, 1884. 
Philip Water, clerk. 2 


115 United States Circuit Court, Northern District of Florida. 
December Term, 1884. 


Tue Union Trust CoMmPANY 
18. 


THE SouTHERN INLAND NAVIGATION AND IMPROVEMENT CoMPANY 
et al 


The cause coming on to be heard on the demurrer to the bill of 
complaint herein interposed by the defendant, The Southern Inland 
Navigation Improvement Company, after argument of counsel, to 
wit, J. B. C. Drew, Esq., for the complainant, E. M. Cheney, for de- 
fendant— 

Ordered, hat the said demurrer be, in the same is hereby, over- 
ruled, with leave to the said defendant to file its answer on or before 
the rules day in March next. 

January 28th, 1884. 

THOMAS SETTLE, Judge. 


[Endorsed:] U. S. circuit court, northern dist. of Florida. The 
Union Trust Co. vs. The Southern Inland Navigation and ——— 
ment Company et al. Order overruling demurrer of Southern Inland 
Navigation & Improvement Co. Filed Jan'y 28, 1884. Philip Wal- 
ter, clerk. J. B. C. Drew, sol. for complainant. 3 
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116 U.S. Circuit Court, Northern District of Fla. Dec. Term, 
1883. 


Tue Union Trust Corax 
v8. 
Tux SouTHERN INLAND NAVIGATION AND IMPROVEMENT COMPANY. 


On motion of J. B. C. Drew, Esq., solicitor for the complainant, 
and the solicitor for the defendant consenting— 

Ordered, That the amended bill herein filed be, and the same is, dis- 
missed, and that the original bill tiled herein stand as the bill of 
complaint in this cause. 

January 29th, 1884. 

THOMAS SETTLE, Judge. 


[Endorsed:] U.S. circuit court, northern dist. of Florida. The 
Union Trust Co. vs. The Southern Inland and Navigation and Im- 
rovement Company et al. Orderdismissing the amended bill. Filed 
J an'y 29, 1884. P. Walter, clerk. J. B. C. Drew, sol. ſor complainant. 


117 STATE OF FLORIDA, \ ons 
Northern District of Florida,, 
In the U. S. Circuit Court, Northern District of Florida. 


THE UNION Trust Company oF New YorRK 
v8. 


THe TRUSTEES OF THE INTERNAL Imp. Fuxp aud THE SouTHERN 
INLAND NAVIGATION AND IMPROVEMENT COMPANY. 


William H. Gleason, being duly sworn, deposeth and saith that 
he is the president of def’t Lo, viz., The Southern Inland Naviga- 
tion and Improvement Company, and that he is unable to collect 
the necessary documents and facts for use of his counsel in the prep- 
aration of the : swer for def't company in the above- entitled action; 
that important documents and papers necessarily connected with 
and important for the preparation of the answer for the def’t com- 
pany herein are in London, England, in possession of agents of the 
company ; that he will be unable to procure the same in time for 
his counsel to prepare the answer in above suit by rules day in 
March next, oi will therefore be unable to file said answer on that 


day, according to the order made in the case, by the first Monday in 
March next; that he has made and exercised all possibie-diligence 
to obtain said important documents and papers from said agents in 
London and in New York, and he verily believes that he will be 
able to procure said papers and documents so that his counsel can 
prepare his answer to be filed on or before the 15th day of March 
next. 


W. H. GLEASON, 
Pres't &. I. M. & I. Co. 
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118 Subscribed and sworn to before me this 16th day of Feb- 
ruary, 1884. 
PHILIP WALTER, Clerk. 


U. S. Circuit Court, Northern District of Florida. 


Tue Union Trust COMPANY 
v8. 
SouTHERN INLAND NAVIGATION AND IMPROVEMENT CoMPANY et al. 


This cause coming on this day to be heard, on motion of Edward 
M. Cheney, solicitor for the Southern Inland Navigation and Im- 
provement Company, J. B. C. Drew, Esq., solicitor for the complain- 
ant, being present and heard, it is declared that the said defendant 
company have until the 13th day of March next in which to file 
the answer to the complainant’s bill. 

Done in open court this 16th day of February, 1884. 

THOMAS SETTLE, Judge. 


Endorsed 0 In the United States circuit court, northern district 
of Florida. The Union Trust Co. of New York vs. The Internal Im- 
provement Fund and The Southern Inland Navigation and Improve- 
ment Company. Affidavit of def’t Co. and order for extending time 
for filing answer. Filed Feb. 16th, 1884. P. Walter, clerk. 


119 Circuit Court of the United States, 5th Circuit, Northern Dis- 
trict of Florida. In Equity. 


The answer of William D. Bloxham, Governor; William D. Barnes, 
comptroller; Henry A. L’Engle, treasurer; P. W. White, commis- 
sioner of lands and immigration, and George P. Raney, attorney 
general of the State of Florida, and ez officio trustees of the Inter- 
nal Improvement Fund of the State of Florida, as such trustees, 
to the bill of complaint filed by the Union Trust Company of 
New York against them and the Southern Inland ‘and Naviga- 
tion and Improvement Company in the above court. 


These defendants, now and at all times hereafter, saving to them- 
selves all and all manner of benefit or advantage of exception or 
otherwise that can or may be had or taken to the many errors, uncer- 
tainties, and imperfections in said bill contained, for answer thereto, 
or to so much thereof as these defendants as advised it is material or 
necessary for them to make answer to, answering, say: 


These defendants have not sufficient knowledge or information to 
enable them to say whether or not the said complainant company 
was or is a corporation duly created and organized and existing under 
and by virtue of the laws of the State of New York, having its place 
of business in the city and State of New York, as alleged in said bill, 
but are utter strangers to such matters, and therefore defendants 
deny each and every allegation thereunto made, and call for strict 
proof of the same. | 

9—466 
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It is true that on the sixth day of January, A. D. 1855, a 

120 statute of the State of Florida entitled“ An act to provide for 

and encourage a liberal system of internal improvements in 

this State” was approved by the Governor. Amendments to said 

statute have subsequently been made by the Jegislative power of said 

State, and defendants pray reference to said statutes whenever it may 

be necessary to ascertain the true meaning and effect of the same 

and the powers and duties of the trustees of the internal improve- 
ment fund thereunder. 

It is further true, and defendant says that by the 4th section of 
said internal improvement act — from the waters of St. John’s 
river, on Lake Harney, to the waters of Indian river” was declared 
a proper improvement “ to be aided from the internal improvement 
fund” in the manner thereinafter provided in said act, but the canals 
and works contemplated by the so-called statutes of A. D. 1868 & 1869, 
organizing the said Southern Inland Navigation and Improvement 
Company, being chapters 1644 and 1706, were not declared by said 
internal improvement act to be improvements to be aided by the 
said fund. The seventeenth section of said act provided “that as 
the board of internal improvement recommended the construction 
of a navigable canal connecting the waters of the St. John’s with 
those of Indian river, the State engineer is hereby authorized to 
make a final location of the same as soon as practicable and fur- 
nish detailed estimates and plans for the information of persons 
desirous of engaging in the work and invites bids for its exe- 
cution for one year, the bidders to specify the amount for which 
they will do this work and the mode and manner in which pay- 

ments are to made, whether in lands or in money or in 
121 portions of each, and the trustee of the internal im- 

provement fund are hereby authorized to pay out of 
said fund as the work progresses the whole amount agreed on 
by the terms of the contracts, provided the entire cost shall not 
exceed four thousand dollars in money and four thousand acres of 
land per mile, provided, further, That the trustees of the internal 
improvement fund shall be of the opinion that this sum of money 
can be implied to said purpose without impairing the efficiency of 
the fund for railroad purposes” It is further true, and defendants 
so allege, that in the year 1857 a statute was enacted by the legisla- 
tive power of Florida, the same having been approved on the first 
day of January, entitled “ An act to facilitate the construction of the 
St. John’s and Indian River canal”—that is to say, the canal from 
Lake Harney provided for and contemplated by said internal im- 
provement act—and under said statute approved January first, 1857, 
commissioners were appointed, and the trustees of the internal im- 
prove fund did convey to said commissioners to aid in the construc- 
tion of said canal contemplated by saul internal improvement act, 
but none other, a large —_— of land which had been vested in 
said trustees by the said internal improvement act, and that the 
said commissioners did, pursuant to said act to aid the construction 
of said canal, the same having been located, as contemplated by said 
internal improvement act, from Lake Harney to the Indian river 
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and being about thirteen (13) — long, issue bonds based upon 
said lands so conveyed to them and ‘+ is further true that the Lez- 
islature of Florida did, in the year , enact a statute, the same 
having been approved December 10th, 1862, entitled “ An act to 
repeal an act to facilitate the construction of the St. John’s and 

Indian River canal, approved January first, 1857, and for 
122 other purposes,” whereby said act —— January first, A. 

D. 1857, was repealed ; and it is further true that said com- 
missioners, in pursuance of the provisions of said statute approved 
December 10th, 1862 (chapter 1359, laws of Florida), did, about 
March 25th, 1863, reconvey to the trustees of the internal improve- 
ment fund, as required by said act, all the lands then held by such 
commissioners, then having disposed of but a few acres which had 
been conveyed to them by said trustees, and did otherwise comply 
with the provisions of said act approved December 10th, 1862. Be. 
fendants pray reference to all said acts of the Legislature of Florida 
whenever it may be necessary. By the sixth section of said act ap- 
proved December 10th, 1862, it was provided as follows: 

“That all lands and property of whatever kind required to be 
conveyed and — by this act to the trustees of the internal 
improvement fund shall be held by said trustees subject to the future 
action of the General Assembly.” 

It is also true that in 1879 the islature of Florida enacted a 
statute which was approved by the Governor March 11th of said 
year, it being chapter 1356 of the printed laws of Florida, which di- 
rects the trustees of the internal improvement fund to sell said lands 
so conveyed to them; out of the proceeds to settle and pay all lawful 
claims and demands existing and outstanding aguinst said commis- 
sioners. It is further true and defendants allege that said internal 
improvement act provided that after the railroad companies accept- 
ing the provisions of said act should for five consecutive years pay 
six per cent. on their capital stock paid in and the interest on the 
bonded debt and apply the sum of one per cent. yearly to a sinking 

fund on said debt, then the trustees of the internal improve- 

123 ment fund might apply, under the direction of the Legisla- 

ture, the annual income arising from said fund to other pur- 

poses of internal improvement or to the support of schools so long 

us the companies should continue to pay the same; but it is further 

true and defendants allege that said railroad companies never did 

nor did either of them ever for five consecutive years pay six per 

cent. on the stock and interest on the bonded debts and the one per 
cent. yearly to the sinking fund. 

Defendants also say that soon after the said internal improvement 
act, approved January sixth, 1855, became a law, several railroad 
corporations organized under the laws of Florida, to wit, “ the Pen- 
sacola and Georgia Railroad Company,” the Tallahassee Railroad 
Company,” “ the Florida Railroad Company,” “the Florida, Atlantic 
and Gulf Central Railroad Company,” accepted the provisions of 
said internal improvement act and undertook the construction of 
different parts of the line of railroads specified in the fourth section 
of said uct, and they did construct a large part thereof, the said 
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Florida Railroad Company constructing a line of railroad from 
Amelia Island, on the Atlantic, to Cedar Key, and the Flc rida, At- 
lantic and Gulf Central Railroad Company constructing that part 
of said line from tlie St. John's river to the waters of Pensacola Bay 
that lie between the said river and the town of Lake City, ſormerly 
called Alligator, and the Pensacola and Georgia Railroad Company 
constructing said line from Lake City on to Quincy, and the Talla- 
hassee Railroad Company constructing an extension from Talla- 
hassee to the St. Mark’s river; that said companies issued prior to 
January 10th, 1861, under the provisions of said internal improve- 
ment act, a large number of mortgage bonds, as provided therein, 

as follows: The Florida Railroad Company issued bonds 
124 to the amount of $1,616,000.00; the Florida, Atlantic and 

Gulf Central Railroad Company to the amount of $555,000.00; 
the Pensacola and Georgia Railroad Company, $1,220,000.00 ; all of 
said bonds bearing interest at the rate of seven per cent. per annum, 
payable semi-annually, and being coupon bonds and maturing, some 
as iat as 1892, and none maturing earlier than 1876. 

These bonds were endorsed by the trustees of said internal im- 
provement fund with a guarantee of the payment of the interest on 
said bonds, pledging the lands constituting said fund for the pay- 
ment of the interest as it became due, as provided in said act. 

In the year 1861 there was default in the payment of the interest 
on said bonds, both by the railroad companies and the trustees of 
said fund, and from that time throughout the subsequent years 
until the year 1881 such default not only continued on bonds out- 
standing, but default was also made as to the interest accruing in 
the subsequent years on bonds outstanding, a large amount of in- 
terest remained unpaid till the year A. D. 1881. In the years 1869 
and 1870 an immense sum had become due and payable as interest 
on said bonds, and the railroad companies had become hopelessly 
insolvent, and the net semi-annual sales from the lands of said fund 
were not sufficient to pay even the interest upon the interest ac- 
cruing semi-annually (counting interest on matured coupons), and 
the internal improvement fund was then, had been, and continued 
for many years in an utterly insolvent condition. 

Defendant, further answering, says that it is not true that all cou- 

pons of the bonds so issued have been paid, but there are still 
125 outstanding bonds the interest on which is a lien on the in- 
ternal improvement fund and lands. 

These defendants, further answering, deny that the said South- 
ern Inland Navigation and Improvement Company had been 
authorized and empowered by the laws of F'orida to construct the 
said canal contemplated by said internal improvement act, as alleged 
by complainant, and while defendants are informed and believe 
that four of the then trustees of said internal improvement fund, 
to wit, Harrison Reed, Governor; Simon B. Canover, then treas- 
urer; John S. Adams, then commissioner of immigration, and 
J. B. C. Drew, then attorney general, did, on or about the tenth day 
of February, 1871, execute and deliver the original of said Exhibit 
“A” to complainants’ bill, pretending to convey to the said Southern 
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Inland Navigation and Improvement Company the lands therein 
described, yet these defendants allege and charge that such act or 
deed was done and made, and, as they believe and cha was 
well known to complainants, without authority of law — vart 
of said trustees and in violation of their duties under the laws of 
Florida, and was and ever has been null and void. Deſendants 
have no knowledge nor have they sufficient inſormation to enable 
them to form a belief as to whether any and, if any, what consider 
ation was paid for said lands; and they charge that if any consid- 
eration was paid that such consideration was coupons of said bonds, 
but defendants do not admit that they were valuable coupons; they 
therefore deny that any valid consideration was in fact paid there- 
for and demand strict proof of the same. Whether or not said pre- 
tended deed has been recorded in the counties of the State as alleged 
in the complaint or in any of them these defendants do not know, 
nor have they sufficient information to enable them to say, and 
— they deny the allegation as to the same made by the com- 
ainant. 
126 N Further answering, defendants say that whether or not the 
said Southern Inland Navigation and Improvement Compan 
made the deed of mortgage, of which Exhibit B to complainants’ bill 
is alleged to be a copy, and whether or not the said deed of mortgage 
was recorded in the counties alleged or any of them, and whether 
or not said Southern Inland Navigation and Improvement Compan 
made and executed the bonds or any of them, as all in sai bill 
of complaint, or delivered the same or any of them of complainant 
as trustee as alleged ; and whether or not any of said bonds were 
certified as alleged by complainants, and whether or not said South- 
ern Inland Navigation an a Company has sold fifty or 
other number of said pretended bonds, and whether or not the com- 
plainant ever sent two thousand or other number of said bonds to 
the city bank of London or instructed said city bank to deliver two 
thousand bonds to Smith, Payne, and Smith to the credit of Edward 
James Reed, M. P., upon the order of William H. Bennett, as alleged 
in said bill of complaint,and whether or not said city bank accounted 
for and paid to complainant the said sum of — hundred pounds 
sterling or other sum, and whether or not default has been made by 
the said Southern Inland Navigation and Improvement Company in 
payment of said pretended bonds or interest or coupons thereon, 
these defendants have no knowledge, nor have they any information 
whether or not complainant has been requested in writing by Henry 
C. Hepburn to institute appropriate lege proceedings to enforce the 
rights of the holders of said pretended bonds or any of them, and 
whether or not the said Hepburn is the owner and holder of 
127 any of said bonds, as alleged in the complainant's bill defend- 
ants have no knowledge or information. And defendants, 
further answering, say as to all matters as to which they have denied 
having any knowledge or information, or knowledge or information 
sufficient to form a belief that they are utter strangers thereto and 
cannot admit the same but call for strict proof thereof, and therefore 
defendants deny all and singular the allegations in said bill of com- 
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plaint made as to such matters and things and call for strict proof 
of the same. 

Defendants, further answering, say that although it is true that 
said pretendec deed of conveyance was made by said Harrison Reed 
and others, trusiees of the internal improvement fund, in violation 
of their powers, rights, and duties in the premises, defendants fur- 
ther say that it is true, as alleged in said bill of complaint, that on 
or about the third day of November, 1870, Francis Vose, holder of 
coupons representing interest on said bonds issued by said railroad 
companies accepting the provisions of said internal improvement 
act, filed a bill of complaint in this honorable court against said 
Harrison Reed and others, then the trustees of said internal im- 

rovement fund, and that the said Southern Inland Navigation and 
mprovement Company was made a party defendant to said suit, 
but not, however, in — A. D. 1871, but the said Southern 
Inland Navigation and Improvement Company was, on the 29th 
day of December, 1870, served with a subpœna to answer said bill 
of complaint. Defendants further say that the object and purpose 
of said bill was to secure the administration of the said internal im- 
provement fund according to the principles and for the pur- 
ses of said internal improvement law, and to prevent 
128 its diversion from the payment of the interest or coupons 
aforesaid to which it had been pledged, and among the ille- 
gal acts and doings sought to be prevented and arrested by said 
Vose through said bill of complaint,to which bill of complaint other 
coupon holders subsequently became parties complainant, was the 
application and conveyance of land to said Southern Inland Navi- 
gation and I aprovement Company. By said bill it was also prayed 
that the trustees of the internal improvement fund should be en- 
joined and restrained from seiling said lands for scrip of any kind 
or for aught else than the current money of the United States, and 
by an injunction issued to said cause by this honorable court against 
said trustees on the sixth day of December, A. D. 1870, they were 
enjoined, among other things, from selling the lands of said fund 
for scrip or State warrants of any kind, or for aught else than cur- 
rent money of the United States. 

Defendants further say that on the sixth day of February, 1871, 
the said bill of complain? was adjudged and taken as confessed as 
against said Southern Inland Navigation and Improvement Com- 


ny. 
Defendants further say that soon after the making of said pre- 
tended deed of conveyance, the original of Exhibit A to complain- 
ant's bill, proceedings wore instituted, in 1871 or early in 1872, in 
said suit commenced by Francis Vose, to set aside and declare null 
and void said deed of conveyance and all the contracts and agree- 
ments as to lands so conveyed to said Southern Inland Navigation 
and Improvement Company, and on the fourth day of December, 
1873, it was decreed therein by this honorable court, as alleged in 
said bill of complaint, that t“ contracts and agreements 

129 entered into by the trustees of the internal improvement 
fund with the corporation known as the Southern Inland 
Navigation and Improvement Company be rescinded, and the same 


4 


| 
* 
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are hereby declared to be null and void, and the lands undertaken 

to be conveyed or contracted to be conveyed shall be restored to said 

internal ——— fund or be subject to sale by the agents ap- 

pointed by this court rendered at this term in accordance with the 
rovisions of said decree. 

Defendants further say that it is true that said Southern Inland 
Navigation and Improvement Company was in said bill of com- 
plaint of Francis Vose and in the subpoena issued thereon described 
as the “Southern Inland Navigation Company,” yet it is also true 
that on the 18th day of May, 1875, a petition was filed in this hon- 
orable court in said cause of Vose, &c., by the said Southern Inland 
Navigation and 41 7 Company praying that the said de- 
cree of December 4th, 1873, in so far as it relates to said company, 
be vacated,and that such company have leave to file such pleadings 
in said cause of Francis Vose vs. said trustees as it might be advised 
by counsel to be necessary for the protection of its interests, and for 
such further order as the court might be advised by counsel to be 
necessary for the protection of its interests, and for such further 
order as the court might deem meet and reasorable; and said peti- 
tion, after being amended, was answered by said Vose, and the same 
coming on to be heard by consent before Justice Bradley it was, on 
the 26th day of March, 1877,adjudged and decreed that said South- 
ern Inland Navigation and Improvement Company was duly made 
a party to the bill of complaint of said Francis Vose, and was served 

with process of subpoena therein and failed and neg- 
130 lected to appear and answer said bill of complaint, and the 

prayer of the petition was denied with costs, and defendant 
annexed hereto a copy of said petition and answer and decree. 
This petition, answer, & decree here spoken of will be found else- 
where in the record; and defendants further say that all said 
orders, judgments, and decrees and injunctions are of full force and 
are of record in this honorable court as to and against the claims 
and pretensions set up by complainant. 

Defendants, further answering, say that by reason of the same the 
said complainant and any and all holders of any auch pretended 
bonds of the Southern Inland Navigation and Improvement Com- 
pany and forever barred and precluded of any and all their said 
claims and pretenses set up in said bill. Defendants have no knowl- 
edge nor have they any information as to whether complainants had 
actual notice of said orders, injunctions, decrees, and the pendency 
of said suit; but they claim and presume the right to show that the 
had such notice, should it be tru« that they did have and should it 
be necessary for them to show such to be the fact, and they further 
claim that the complainant shall be heid to show that he had no 
actual notice, and they claim that the said suits, orders, decrees, and 
injunctions were in law notice of their contents to said complain- 
ants. De“ udants further say that said lands claimed to have been 
conveyed to the Southern Inland Navigation and Improvement 
Company were, on the 29th day cf December, 1873, restored to sale 
and placed on the market by said trustee and were ever afterwards 
kept regularly and openly offered for sale by said trustees, and that 
they and their predecessors from time to time since said day in De- 
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cember, 1873, sold and conveyed parts of said land to divers per- 

sons, who are now in —— of the same, and, among other 
131 persons, to the Fiorida Land and Improvement Company, a 

corporation under the laws of Florida; and defendants reserve 
the right to show upon the hearing the different persons to whom 
said lands have been conveyed. The deed made by said Reed, Gov- 
ernor, and others to said Southern Inland Navigation and Improve- 
ment Company is now in possession of respondents, and was, as they 
are informed and believe, surrendered to their predecessors soon 
after said decree of December, 1873, was made. 

The defendants, further answering, say that there is now pending 
in this honorable court a petition filed by William H. Gleason in a 
suit, in equity, pending in said court, wherein Charles P. Greenuugh, 
administrator of the estate of Francis Vose, is the complainant and 
these defendants are defendants, to which petition these defendants 
are also the defendants, — annex hereto, marked B, a copy of said 
petition as apart hereof to show the nature of the claim made by 
said Gleason, petitioner as aforesaid, and the relief sought therein ; 
and defendants say that the said Gleason is a necessary and indis- 
pensable party in view of the claim made by him to the bill of com- 
plaint of the said The Union Trust Company of New York. 

Defendants, further answering, say that complainant’s claim is 
stale and is barred by lapse of time, and should not be enforced in 
the court of equity; and these defendants deny all and all manner 
of unlawful combination and confederacy wLerewith they are with 
the said bill charged, without this, that there is any other matter, 
cause, or thing in the said complainant’s said bill of complaint con- 

tained material or necessary for these defendants to make 
132 answer unto, and not herein and hereby well and sufficiently 
answered, confessed, traversed, and avoided or denied, is true 
to the knowledge or belief of these defendants; all which matters 
and things these defendants are ready and willing to aver, main- 
tain, and prove as this honorable court shall direct, and humbly 
pray to be hence dismissed with their reasonable costs and charges 
in this behalf most wrongfully sustained. 
FLEMING & DANIENS, 
GEO. P. RANEY, 
Solicitors for Defendants. 
TALLAHASSEE, N ines 
Northern District of Florida,, 

William D. Bloxham, William D. Barnes, Henry A. L’Engle, 
George P. Raney, and P. W. White, trustees of the internal im- 
provement fund of the State of Florida, defendants in the above 
suit, being duly sworn, say that the above answer is true, except as 
to those matters stated on information and belief, and as to them 


they believe them to be true. 
GEO. P. RANEY. 


P. W. WHITE. 

W. D. BLOXHAM. 
W. D. BARNES. 
HENRY A. L’ENGLE. 


* 
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Sworn to and subscribed before me this Ist day of March, 1884. 
FRED. T. MYERS, 
U. S. Commissioner, Northern District of Pla. 


In the United States Circuit — = Circuit, Northern District of 
orida. 


133 CHARLRS P. GREeNovGH, Administr’r of Estate of Francis Vose, 
* v8. 
THe TRUSTEES OF THE INTERNAL IMPROVEMENT FUND OF FLORIDA. 


To the Honorable Thomas Settle, judge of said court: 


Your petitioner, William H. Gieason, respectfully represents— 

First. That some time during the year 1870 and in the early 
spring of said year your petitioner made and entered into a contract 
with the Southern Inland Navigation and Improvement Company, 
a corporation duly chartered and organized under and by virtue of 
the laws of Florida, by which your petitioner agreed to deposit with 
the trustees of the internal improvement fund of the State of Florida 
coupons of certain railroad bonds, the interest of which had been 
guaranteed by the said trustees of the internal improvement fund in 
payment for certain lands belonging to the said fund, which, in ac- 
cordance with a contract theretofore made between the said Southern 
Inland Navigation and Improvement Company and the trustees, 
were to be sold or conveyed by the said trustees to the —— 

Second. That the said Southern Inland Navigation and Improve- 
ment Company, in consideration of said coupons so to be paid and 
deposited by your petitioner as aforesaid, contracted and agreed to 
pay to your petitioner the face value of the same, with interest to 

the date of payment, said sum to be paid to your petitioner 
134 out of the first proceeds of bonds intended to be issued by the 

said Southern Inland Navigation and Improvement Company 
upon the said lands so to be conveyed to the said company by the 
trustees of the internal improvement fund as aforesaid. 

Third. That, in pursuance of said contract and agreement, your 
petitioner — to the board of trustees of the internal improve- 
ment fund coupons as aforesaid amounting to the sum of $56,782.50 
face value, to wit, $15,966 of coupons of bonds issued by the Florida 
Central Railroad Company and $40,816.50 issued by the Pensacola 
and Georgia Railroad Company, the Florida Railroad Company, 
and the Tallahassee Railroa — 

Fourth. That, in consideration of the coupons so deposited by 2 
petitioner with the treasurer of the internal improvement fund as 
aforesaid, the said trustees of the internal improvement fund made, 
executed, and delivered to the said Southern Inland Navigation and 
Improvement Company a deed for —— acres of land belonging to 
said internal improvement fund, but that afterwards, to wit, on or 
about the fourth day of December, 1873, by virtue of the decree 
made and entered by this honorable court in the above-entitled 
cause, the deed made and executed by the trustees of the internal 
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improvement fund to the Southern Inland Navigation and Improve- 
ment Company as aforesaid was ordered to be cancelled and the 
said lands to be reconveyed by the said deed to be restored to the 
said internal improvement fund ; and thereupon, by virtue of the 
said decree, the said deed was cancelled and the said lands restored 

as therein directed, and the said Southern Inland Navigation 
135 and Improvement Company was thereby deprived of all ad- 

vantuge, use, benefit to be derived from the use and possession 
of the said lands. 

Fifth. That, the in consequence of the said decree of this honorable 
court as aforesaid, and the cancellation of the said deed, and the 
restoration of the said lands to the internal improvement fund as 
aforesaid, the said Southern Inland Navigation and Improvement 
Company have been unable to pay your petitioner for the coupons 
advanced by him as aforesaid; that tlie said trustees of the internal 
improvement fund now have and hold the said lands, excepting 
such as have been sold since the decree, and also still continue to 
hoid the coupons deposited with the treasurer of said board by your 
petitioner as aforesaid. 

Sixth. That, in consequence of the cancellation of the said deed 
and the restoration of the said land to the internal improvement 
fund, the said Southern Inland Navigation and Improvement Com- 
pany have been and are so utterly unable to pay to your petitioner 
the value of the said coupons which it constructed and agreed to pay 
out of the proceeds of bonds to be secured by the said lands as 
aforesaid that the said coupons belong solely to your petitioner, 
and the said Southern Inland Navigation and Iinprovement Com- 
pany had no property or interest in the same, and, the consideration 
for which the same were deposited by your petitioner with the said 
trustees having entirely failed, your petitioner is entitled to a return 
of the same. 

Wherefore your petitioner now comes and prays this honorable 

court to take into consideration all the singular the premises, 
136 and to decree that the said coupons shall Se restored to your 
petitioner by the said trustees, or that the same shall be de- 
clared a valid lien in favor of your petitioner against the said in- 
ternal improvement fund for the face value of said coupons, with 


interest to date. 
(Signed) W. H. GLEASON. 


STATE OF FLORIDA, 
County of Duval, 


Personally appeared before me William H. Gleason, who, being 
duly sworn, deposeth and says that he has read the foregoing com- 
plaint and knows the contents thereof, and that the same is true. 

(Seal of State. In God we Trust.] 


(Signed) PHILIP WALTER, Clerk. 
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Exuisit A. 


OFFICE OF TREASURER, 
TALLAHASSEE, Sept. 10th, 1870. 


Sin: This is to certify that William H. Gleason has this day left 
on — with me ſorty thousand dollars in coupons of the different 
Florida railroads, said coupons to apply in the payment for lands 
purchased and to be purchased by him from the internal improve- 
ment fund for his own benefit and the Southern Inland and Navi- 
gution Company for such lands as have been granted to said com- 
pany by the board of internal improvement. 

(Signed) S. B. CONOVER, 
Treasurer of B’d Int. Imp. 


137 Exaisit A. 


This is to certify that Hon. Wm. H. Gleason has this day depoe- 
ited with me fifteen thousand nine hundred and sixty-six dollars in 
coupons of the Florida, Atlantic and Gulf Central R. R. Co. bonds, 
said coupons to apply on purchase of lands by the Southern Inland 
Navigation and Imp. Co. when the board of internal improvement 
shall have resolved to receive such coupons for public lands and 
when said company shall have selected and applied for such public 
lands as have been granted to them by the said board of internal 
improvement. 

‘allahassee, April 9th, 1870. 4 
(Signed) S. B. CONOVER, 
Treasurer B’d Internal Improvement, State of Florida. 


Received April 13th in Florida R. R. coupons, eight hundred and 


sixteen .50 dollars. 
(Signed) S. B. CONOVER, 
f Treas. Hd N. Impr t. 


[Endorsed :] In the circuit court of the United States for the north- 
ern district of Florida. In equity. ‘The Union Trust Company of 
New York vs. The Southern Inland Navigation & Improvement Com- 
pany and The Trustees of the Internal Improvement Fund of the 
State of Florida. Answer of the trustees of the I. I. F.of Fla. Filed 
March 3, 1884. P. Walter, clerk. 


138 United States Circuit Court, Northern Dist. of Florida. 


THe Union Trust ComPpANY 
v8. 
Tux SouTHERN INLAND NAVIGATION AND IMPROVEMENT Co. es al. 


At the request of the defendant herein, The Southern Inland Nav- 
igation phe, rovement Company, the time for answering the bill 
herein is extended to the 20th of March, 1884. 


March 15, 1884. 
J. B. C. DREW, a 
Sol. for Complainant. 


76 UNION TRUST CO. OF NEW YORK VS. SOUTHERN 


[Endorsed :] U. S. circuit court, northern dist. of Fla. The Union 
Trust Co. vs. The Southern Inland Navigation & Improvement Co. 
Stipulation extending time to answer. Filed March 15, 1884. 
Philip Walter, clerk. 


139 Circuit Court of the United States, Northern District of Fla. 


Union Trust CoMPANY 
v8. 
THE SOUTHERN INLAND NAVIGATION AND IMPROVEMENT CoMPANY. 


The answer of the Southern Inland Navigation and Improvement 
Company to the bill of complaint filed in the above-entitled 


cause. 


This defendant, now and at all times hereafter, saving to itself all 
and all manner of benefit or advantage of exception or otherwise 
that can or may be had or taken to the many errors, uncertainties, 
and imperfections in said bill contained, for answer thereto, or to so 
much thereto as is material or necessary for them to make answer to, 
answer and say: 

First. This defendant admits that the Union Trust Company is a 
corporation duly created and existing under the laws of the State of 
New York and a citizen thereof. 

Second. That this defendant is a corporation duly organized 
— the laws of the State of Florida and a citizen of the State of 

orida. 

Third. This defendant admits that the board of trustees of the in- 
ternal improvement fund of the State of Florida was duly created 
und organized and possessed the several rights, powers, duties, and 
liabilities as set forth in bill of complaint. 

Fourth. This defendant admits that on the 20th day of February, 

A. D. 1871, the said trustees duly executed and delivered 
140 the this defendant a certain deed of lands, as set forth in said 

bill of cornplaint, a copy of which deed is annexed to said 
bill of complaint and marked Exhibit “A,” and that the said deed 
was duly recorded as alleged in said bill. 

Fifth. This defendant admits that on or about the 20th day of 
March, A. D. 1871, this defendant executed and delivered to the 
complainant, as trustee, its certain deed of mortgage to secure the 
payment of certain bonds mentioned and described in said bill of 
complaint, a copy of which deed of mortgage is annexed thereto 
and marked Exhibit “ B,” and that this defendant, pursuant to the 
terms of said mortgage, executed and delivered to complainant 
bonds to the amount of five million of dollars, as alleged in said 
bill of complaint. 

Sixth. The defendant makes further answer that the said defend- 
ant company did make and enter into a contract with Willis Gay- 
lord, of the city of New York, to complete and perfect a system of 
canals and inland navigation from the head of Halifax river to 
Key West, — the different inland waters by a series of 
canals, deepening and dredging the souuds, rivers, and lakes adja- 
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cent to the Atlantic coast, and to improve the navigation of the St. 
John’s river from Lake Harney to Lake Washi „and to con- 
struct a canal from Lake Washington to Indian river; that by the 
terms and conditions of said contract the said Gaylord was to be 
paid from time to time, as the work progressed, in monies arising 
out of the sale of said bonds or in the bonds of said defendant com- 
pany, and being the bonds which were secured by the aforesaid deed 
of trust or mortgage executed by the defendant company to the 

complainant. The said Willis Gaylord assigned said contract 
141 to the American Contracting Company, with all the rights, 

privileges, and advantages which might have accrued to him 
under the conditions and provisions of said contract. The said 
American Contracting Company constructed a dredge-boat and 
improved the St. John’s river from Lake Harney to Lake Washing- 
ton, in conformity with the terms and conditions of the contract 
entered into by and between the said Willis Gaylord and defendant 
company. According to the terms and conditions of the aforesaid 
contract the said American Contracting Company were entitled for 
said work to seven hundred and fifty thousand dollars, and the said 
defendant company issued its warrants to that effect; which war- 
rants were duly countersigned by the treasurer of the internal 
improvement fund of the State of Florida, in accordance with the 
terms and conditions of a resolution adopted and passed by the 
board of trustees of the internal improvement fund of the State of 
Florida, the said warrants being dated March 27th, A. D. 1872, and 
were delivered to the president of the.said The American Contract- 
ing Company. 

Seventh. This defendant admits that two million dollars of said 
bonds were certified by complainant and delivered to this defend- 
ant, as alleged in said bill of complaint—that is to say, that the said 
bonds were, at the request of this defendant, deposited by the com- 
plainant with the City Bank of London for the use of this defendant 
and the American Contracting Company ; that fifty thousand dol- 
lars of said bonds were sold and the proceeds thereof applied to pay 
a claim of said complainant and other purposes; that seven hun- 
dred thousand dollars of said bonds were, in accordance with the 

contract, hereinbefore referred to, with the said Gaylord, and 
142 in pursuance of the warrants drawn by this defendant, as 

hereinbefore recited, applied to pay the American Contract- 
ing Company for work performed by it as aforesaid. 

Eighth. This defendant avers ‘hat seven hundred and fifty thou- 
sand dollars of the said bonds have been sold and delivered by 
this defendant and are now outstanding, and that the balance of 
said bonds remain in the possession or under the control of this de- 


fendant. 
ED. M. CHENEY, . 
Solicitor for Defendant. 
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JACKSONVILLE, FLORIDA, \ . 
Northern District of Florida,, 
Personally appeared beſore me William H. Gleason, who, being 
duly sworn, says that he is the president of the Southern Inland 
Navigation and Improvement Company, defendant in the above 


suit; that ne has read the above answer, and that the same is true. 
W. H. GLEASON, 


President S. I. N. & I. Co. 


Sworn and subscribed to before me this 22d day of March, 1884. 
PHILIP WALTER, Clerk. 


[Endorsed :] In circuit court, northern district Florida. The 
Union Trust Company of New York vs. The Southern Inland Navi- 
gation and Improvement Company & others. Answer of the South- 
ern Inland Navigation & Improvement Company. Filed Mar. 22, 
1884. Philip Walter, clerk. Edward M. Cheney, attorney for de- 


fencant company. 


145 United States Circuit Court, Northern Dist. of Florida. 


Tue Union Trust Company 
v8. 
Tax SOUTHERN INLAND NAVIGATION AND IMPROVEMENT CoMPANY 
and Tne TRUSTEES OF THE INTERNAL IMPROVEMENT Funp. 


And now comes the complainant herein and, by protestation, not 
admitting all or any of the matters and things in the answer of the 
defendant, The Southern Inland Navigation and Improvement 
Company, herein filed to be good and sufficient in law or true in 
fact to be replied unto, saith that the matters and things in said an- 
swer are not true in point of fact or good and sufficient in law to 
meet or avoid*the matters and things in complainant’s bill alleged, 
and the relief therein prayed it will ever maintain and make good 
before this honorable court. 

Wherefore complainant prays for the judgment and relief as in 


its said bill it has prayed. 
J. B. C. DREW, 
Solicitor for Complainant. 


[Endorsed :] U. S. circuit court, northern dist. of Florida. Union 
Trust Co. v. The Southern Inland Co. eal. Replication to answer 
of Southern Inland Company. Filed Apr. 14, 1884. Philip Walter, 
clerk. J. B. C. Drew, sol. for compl. 


144 United States Circuit Court, Northern Dist. of Florida. 


THe Union Trust Company 
vs. 
THe SouTHERN INLAND NAVIGATION AND IMPROVEMENT CoMPANY 
and Tux TRUSTEES OF THE INTERNAL IMPROVEMENT FuND oF FLA. 


And now comes the complainant herein and, by protestation, not 
admitting all and any of the matters and things in the answer of 
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the defendant, The Trustees of the Internal Improvement Fund of 
Fla., herein filed to be sufficient in law or true in fact to be re- 
plied unto, saith that the matters and things in complainant’s bill 
alleged and the relief therein prayed it will ever maintain and 
make good before this honorable court. 

Wherefore complainant prays for the judgment and relief as in 


said bill it has prayed. 
J. B. C. DREW, 


a Sol. for Complainant. 


[Endorsed 1 U. S. cir. court, north'n dist. of Florida. Union 
Trust Co. vs. The Southern Inland Co. e al. 2 to answer 
of trustees, etc. Filed Apr. 14, 1884. Philip Walter, clerk. J. B. 
C. Drew, sol. for compl't. 


145 In U. S. Circuit Court for Northern Dist. of Florida. 
Union Trust ComPANy 


18. 
SouTHERN INLAND NAVIGATION CoMPANY et al. 


The clerk of said court will please enter our names as of counsel 
for complainants. 
July 3rd, 1884. 
C. P. anv J. C. COOPER, 
Complainant’s Sol’s. 


[Endorsed :] In U. S. circuit court, northern district of Florida. 
Union Trust Company vs. Southern Inland Navigation — et 
al. Precipe to enter names of C. P. & J. C. Cooper, for coinpl'ts. 
Filed Jul- 5, 1884. Philip Walter, clerk. C. P. and J. C. Cooper, 
for com pl'ts. 


146 In U. S. Circuit Court for Northern Dist. of Florida. 
Union Trust Company 


v8. 
THe SouTHERN INLAND AND NAVIGATION Company et al. 


We, as solicitors of complainants and defendants, hereby consent 
that an order be made extending the time for three months to take 
testimony in the cause, and that D. U. Fletcher be appointed an exam- 
iner to take the testimony at Jacksonville, and Frederick R. Orr and 
Charles Nettleton, of 115 Broadway, to lake testimony in New York 
city, in this cause, and that fifteen days’ notice of taking testimony 
in New York — the parties thereto. 


July 23rd, 1884. 
J. B. C. DREW, 
C. P. Axp J. C. COOPER, 


Sol's for 
ED. M. CHENEY, 
Sol. for Defendanis. 
GEO. P. RANEY, 
FLEMING & DANIEL, 
Sol’s, Representing Trustees of I. I. Fund of Florida. 


és. 
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[Endorsed :] In U. S. circuit court, northern district of Florida. 
Union Trust Company vs. Southern Inland Navigation Compan 
etal. Stipulation to extend time to take testimony. Filed Aug. 6, 
1884. Philip Walter, clerk. 


147 In U. S. Circuit Court for Northern Dist. of Florida. 


Union Trust CoMPANY 
78. 
THE SOUTHERN INLAND AND NAVIGATION Company eit al. 


It is ordered that the time to take testimony in the cause be ex- 
tended for three months, and tkat D. U. Fletcher be appointed an 
examiner to take said testimony in Jacksonville Florida, and that 
Frederick R. Orr and Charles Nettleton, 115 and 117 Broadway, be, 
and are, hereby, appointed as examincrs to take the testimony in New 
York city, and fifteen days’ notice be given to the parties or their 
solicitors of taking testimony in New York. 


August Ist, 1884. 
THOMAS SETTLE, Judge. 


[Endorsed:] In U.S. circuit court, northern district of Florida. 
Union Trust Company v. Southern Inland Navigation Company et 
al. Order to extend time to take testimony. Filed Aug. 6, 1884. 
Philip Walter, clerk. 


148 In U. S. Circuit Court, Northern District of Florida. 


Cuas. P. GreenouGn, Adm’r, 
v8. 
TrusTEES INTERNAL Imp. Funp or FLORIDA. 


In Matter of the Petition of WILLIAM H. GLEASOx, H. C. Hepspurn 
Intervening. 


Union Trust CoMPANy 
v8. 
SournERN INLAND NAVIGATION AND IMPROVEMENT Co., TRUSTEES 
OF IMPROVEMENT FuND oF FLORIDA. 


It is agreed by the solicitors representing the parties in above- 
stuted suits that all testimony taken in said suits may be used as 
testimony in each of said suits as if taken in each, and that such 

rtions of the record of the case of Franeis Vose vs. Trustees I. I. 
‘und of Florida as refer to the matters involved in above cases and 
are admissible as testimony may be used and read as testimony at 
the hearing of said above-named causes. 

ED. M. CHENEY, 
Sol. for Wm. H. Gleason & S. I. N. & Imp. Co. 
FLEMING & TT ho 2 
Representing Trustees of I. I. F. of Florida. 
W. FULLERTON, y 
C. P. anp J. C. COOPER, 
Sol’s for Union Trust Co. and H. C. Hepburn. 
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IEndorsed: ] In U. S. cir. court, northern district of Florida. 
Union Trust Co. vs. Southern I. N. & I. Co. and Trustees of I. I. 
Fund. Greenougl:, adm’r, vs. Trustees I. I. Fund. Matter of Glea- 
son petition. Agreement to use testimony in each case. Filed Dec. 
24, 1885. Philip Walter, clerk. 


149 Inthe U. S. Circuit Court, 5th Judicial Circuit, Northern 
District of Florida. In Chancery. 


THe Uniow Trust Company 
v8. 
THe TRUSTEES OF THE INTERNAL IMPROVEMENT FuND or Fron - 
ida and The Southern Inland Navigation and Improvement 
Company. 


On application of solicitors for the Trustees of the Internal Im- 
provement Fund of Florida, one of the defendants in the above 
cause, and by ment of counsel, it is ordered that Frederick T. 
Myers, Esq., of Tallahassee, be, and he is hereby, appointed exam- 
iner in this cause to take the testimony of witnesses and other evi- 
dence as may be presented before him either by the complainant or 
defendants in the above-entitled suit and report the same to this 
court without delay. 

January 2nd, 1885. 

THOMAS SETTLE, Judge. 


[Endorsed :] In the United States circuit court, 5th judicial cir- 
cuit, northern dist. of Florida. The Union Trust Company va. The 
Trustees of the Internal Improvement Fund of Florida e al. Order 
a — — T. Myersexaminer. Filed Jan’y 2, 1885. Philip 

alter, clerk. 


150 In U. S. Circuit Court, Northern Dist. of Florida. 


Uxion Trust Company 
v8. 


SouTHERN INLAND NAVIGATION AND IMPROVEMENT CoMPANY and 
Trustees INTERNAL IMPROVEMENT FuND or FLORIDA. 


The defendants and solicitors in the above cause will take notice 
that on Saturday, February 7th, 1885, at 10 o’clock a. m., a motion 
will be made before his honor Thomas Settle, at chambers, for an 
order to the exaininer to return the testimony in this cause to speed 
the same, and to set down said cause for a day certain for hearing 
thereof. 

February 6, 1885. 

C. P. Ax J. C. COOPER, 
W. FULLERTON, 
Complainant s Sol’s. 


{Endorsed :] In U. S. circuit court, northern district of Florida. 
In chancery. Union Trust Company vs. Southern Inland Naviga- 
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tion Improvement Co. and Trustees Internal Imp. Fund of Fla. 
Notice of motion to set case down for hearing. Service accepted 
Feb’y 6th, 1885. E. M. Cheney, sol. for def’t. Fleming & Daniel, 
= for trustees. C. P. & J. C. Cooper & W. Fullerton, compl’t’s 
sol's. 


151 In U. S. Circuit Court, Northern Dist. of Florida. 


Union Trust Company 
v8. 
SOUTHERN INLAND NAVIGATION AND IMPROVEMENT COMPANY and 
Trusters I. I. Founp. 


GrREENOoUGH, Adm’r of Vose, vs. Trustees I. I. Funp. 
Matter of Petition of W. H. GEASOx. 


It is ordered that the examiners and masters appointed in these 
causes shall report all the testimony in above causes by the 30th of 
March, 1885, and that taking of testimony in said causes shall be 
limited to that day. 

It is further ordered that the above causes shall be heard before 
the court on the 6th of April, A. D. 1885. 


February 7th, 1885. 
THOMAS SETTLE, Judge. 


[Endorsed :] In circuit court, northern district of Florida. Union 
Trust Com = § v. Southern Inland Navigation & Imp. Co., Trus- 
tees I. I. Fund. Greenough, Adm’r, vs. Trustees I. I. Fund. Peti- 
tion of Gleason. Order setting causes fur hearing. 


152 In U. S. Circuit Court, Northern Dist. of Florida. 
Union Trust Company 


ä vs. 
SouTHERN I. Navication & I. Co. and TRR Trustees INTERNAL 
IMPROVEMENT Fuxp or FLORIDA. 


Upon consent of counsel for complainant and the defendants, The 
Trustees of the Internal Improvement Fund of Florida, it is ordered, 
adjudged, and decreed that Edward A. Perry, Governor; Charles M. 
Cooper, attorney general; William D. Barnes, comptroller; Edward 
S. Crill, treasurer, and Charles L. Mitchell, commissioner of lands 
& immigration, the present trustees of the said internal improve- 
ment fund be, and they are hereby, instituted as parties defendant to 
the above suit in the place and stead of the former trustees who an- 
swered the bill, and that the pleadings, testimony, and orders in 
this cause apply to the present trustees, hereby substituted as defend- 
ants for their predecessors in the same manner and with like effect 
as they applied to said former trustees while defendants in this cause. 


March 21, 1885. 
THOMAS SETTLE, Judge. 


[Endorsed :] In U. S. circuit court, northern district of Florida. 
Union Trust Company vs. S. I. N. & I. Company and Trustees I. I. 


@ INLAND NAVIGATION & IMPROVEMENT CO. ET AL. 83 


Fund of Florida. Order making present trustees parties. Filed 
March 21st, 1885. Philip Walter, clerk. 


153 In the U. S. Circuit Court for Northern Dist. of Florida. 
In Chancery. 


Union Trust Company 
v8. 


SouTHERN INLAND NavicaTioy CoMPANY and TRusTEES oF INTER- 
NAL IMPROVEMENT FunNpD or FA. 


The defendants and their solicitors will take notice that on the 
19th of September, 1884, we will take the testimony, in New York 
city, before Frederick R. Orr and Charles Nettleton, examiners, at 18 
Exchange Place, of Henry C. Hepburn, George A. Everett, and Wil- 
liam Fullerton and other witnesses of complainant. 


Sept. 5th, 1884. 
| WILLIAM FULLERTON, 
J. B. C. DREW, 
C. P. & J. C. COOPER, 


Complainant's Sol’s. 
154 In U. S. Circuit Court for Northern Dist. of Florida. 


Union Trust Company 
v8. 
Tue SOUTHERN INLAND NAVIGATION Company e al. 


It is ordered that the time to take testimony in this cause be ex- 
tended for three months, and that D. U. Fletcher be appointed an 
examiner to take said testimony in Jacksonville, Florida, and that 
Frederick R. Orr and Charles Nettleton, 115 & 117 Broadway, be, 
and — hereby, appointed as examiners to take the testimony in 
New York city, fifteen days’ notice be given to the parties or their 
solicitors of taking testimony in New York. 


August Ist, 1 
THOMAS SETTLE, Judge. 


I hereby certify that the foregoing is a true and correct copy of an 
order made and entered on the records of this office the first day of 
August, A. D. 1884. 

Fitness my hand and the seal of said United States circuit court, 
at Jacksonville, the fifth day of September, A. D. 1884. 
JNO. J. DRIGGS, 
Deputy Clerk U S. Court. 
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155 U.S. District Court for the Northern District of Florida. 


Union Trust CoMPANY 
v8. 
Tux SouTHERN INLAND NAVIGATION Cour et al. 


OFFICE OF WILLIAM FULLERTON, Esq., 
18 ExchAN E PLACE, N. Y. City, September 19, 1884. 


Present: Frederick R. Orr, Esq., and Charles Nettleton, et spe- 
cial examiners; William Fullerton, Esq., and Wheeler H. Peckham, 
Esq., counsel for the comp'ts; George P. Raney, Esq., for William D. 
Bloxham eit al., trustees of the internal improvement fund of the 
State of Florida, and Edward H. Cheney, Esq. for the Southern 
Inland Navigation Company. 

By virtue of an order of tb honorable the circuit court of the 
United States for the northern district of Florida appointing us 
examiners to take testimony in the above-entitled cause in New 
York city, which order is hereto annexed, we have caused William 
Fullerton and George A. Everett, witnesses in said cause, personally 
to come before us, who, having been by us duly sworn to testify the 
truth, the whole truth, and nothing but the truth to such questions 
as should be put tothem in the above-entitled cause, they did depose 
and answer as follows, to wit: 


156 The said WILLIAM FULLERTON, being duly sworn, and being 
examined on behalf of the complainants, testifies and says: 


I am an attorney and counsellor at law, practicing in the city of 
New York; office, 18 Exchange Place, in that city, and I am one of 
the counsel for the complainants. Some time in November, 1882, Mr. 
George A. Everett, professing to act for W. H. Bennett, of London, 
and who exhibited to me a power of attorney to act on his behalf, 
consulted me in regard to some bonds of the Southern Inland Navi- 

tion and Improvement Company, of which Mr. Bennet claimed to 
— the owncr, and exhibited to me a note of three thousand pounds 
— purporting to have been executed by that 2 or a 
copy of it, with a view to its collection, if possible; also the subject 
of selling fifty bonds, of which it was alleged Mr. William H. Ben- 
net was the owner, if that were practicable, held as collateral se- 
curity for the note of three thousand pounds. I caused a demand 
to be made on the president of the Southern Inland Navigation and 
Improvement Company for the payment of the note, which was re- 
fused, and then Mr. Everett, acting as attorney for Mr. Bennett, 
brought up the subject of selling the bonds. I examined his power 
of attorney and thought it did not cover the ground; that it didn’t 
give him sufficient authority, and correspondence was opened di- 
rectly with Mr. Bennett. Mr. Bennett then wrote to me direct, au- 
thorizing me and requesting me to sell these bonds to the best 
advantage I could. I put them in the hands of a broker 
in New York, requesting him to ascertain whether he could 
find a market for them, and, if so, at what price. Letters 
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were addressed to some 1 firms in this eity, inquir- 

ing in regard to the market value of the bonds, and I 
157 became satisfied from the inquiries I made and the answers 

that I received that there was no market for the bonds in this 
city, and if sold at all they must be sold at private conveyance. I 
then offered them for sale to Mr. Henry C. Hepburn, who purchased 
them for the sum of ten thousand dollars, and the bonds were de- 
livered. I then, at Mr. Hepburn’s request, requested the Union 
Trust Company to foreclose the mortgage, giving them notice that 
Mr. Hepburn was the owner of these bonds and that they were 
the only bonds ever issued by the company, as I understood and 
believed, for which the company was liable, and this foreclosure in 
consequence of that request commenced. The originai note is not 
here; it was in my possession until a short time „when, at the 
request of Mr. Everett, I sent it to him. I believe that is all, unless 
Mr. Peckham wishes to ask me something when he comes. 


By Mr. Everett: 


Q. You have not stated the amount of the rote, have you ? 
A. Yes, sir; three thousand pounds sterlir , 


By Mr. Raney: 


Q. Did you say this note was presented to you in 1872? 

A. Oh, no; 1882. 

Q. You say Mr. Hepburn purchased for ten thousand dollars ? 

A. Yes, sir. 

Q. Towhom did he pay the money ? 

A. He has not paid the money—all of it; I told Mr. Hepburn 
that if he would buy the bonds I would assist him in advancing the 
money for them. 

Q. How much has he paid? 

A. He has not paid any directly on that claim—that is, he 
158 has not paid it to me, but I have paid it for him. 
Q. How much have you paid for him? 

A. Idon’t know. I have not made up the account. I cannot 
tell. I advanced, from time to time, for Mr. Bennett to Mr. Everett 
considerable sums. There has been no setilement of matters be- 
tween Mr. Bennet and myself. 

2. Have you kept an account of what you have advanced ? 

a Yes; such an account as a lawyer generally keeps—my check 

Q. You say three amounts were paid to Mr. Everett ? 

A. Yes, sir. 

Q. Would you be willing to furnish an account of the amount 
and dates of these advances? 

A. I would not. 

Q. That is all. 


By the witness, continuing: For the reason, I will state, that I 


‘have reported to my principal, Mr. Bennett, what I have done, and 
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he is entirely satisfied with the manner in which this sale has been 
effected and the arrangements made for the payment of it; beyond 
that I don’t think the transaction is the subject of inquiry. I have 
had a large number of transactions with Mr. Bennett, other than 
these, somewhat mixed up and complicated, and I don’t see fit to go 
into an explanation. 


By Mr. CHENEY : 


Q. In whose possession are those bonds now? 

A. A part of them are in the possession of Mr. Hepburn; the 
balance of them, with the exception of one, I think, are in my pos- 
session. | 

Q. How many are in Mr. Hepburn’s possession ? 
159 A. I think ten. 
Q. Ten of the bonds? 

A. Ten of the bonds. He placed the bonds with me after he 
urchased them, and then concluded to withdraw ten, which I gave 
im, of course. 

Q. Has Mr. Bennett any interest, direct or indirect, in the result of 

this foreclosure proceeding ? 

A. I don’t understand that he has the slightest. 

Q. Do you know positively whether he has or not ? 

A. I don’t know positively. I know that this sale of bonds was 
made in good faith for the purpose of transferring the title to Mr. 
Hepburn, and that it was transferred, as I understand it, to him 
— and I am authorized by Mr. Bennett to say that he so 
regards it. 

Q. Did I understand you to say that the object of the sale was to 
transfer the title to Mr. Hepburn ? 

A. Yes, sir; inasmuch as there was a default in the payment of 
the money. 

Q. That is all. 


The stenographer being requested to read the testimony of this 
witness did so as above. 


By the witness: I wish to make a correction. I had forgotten 
the fact that fifteen of these bonds were deposited with the Union 
Trust Company at their request at the time this action was brought, 
the president, through Mr. Peckham, his counsel, saying that he 
thought it was advisable for it to have the possession, and those 
bonds are with the company still. As I understand, there is no other 
bond to be accounted for; that is in the possession of F. W. Brooks, 

who took it for the purpose of ascertaining the market value; 
160 that I can get the possession of at any time I wish it; it would 

have been in my possession before this, except that I have 
neglected to ask for it. 


At this point Mr. Peckham appeared, and the stenographer being 
requested to read the testimony for his benefit did so as above. 
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By Mr. PeckHam: 


Q. The fifteen bonds in the possession of the Union Trust Com- 
pany were put in its possession simply as trustees without any trans- 
action between you and the trust company with respect to the bonds 
—— than simply leaving them for collection in the foreclosure 
suit 

A. That is all. The trust company is the mere depositor of those 
fifteen bonds at their request, inasmuch as the foreclosure was car- 


ried on in its name. 
WILLIAM FULLERTON. 
Subscribed and sworn to before me on this 20 day of Sept., A. D. 


1884. 
FREDERICK R. ORR & 
CHARLES NETTLETON, 
Examiners. 


The said Grorce A. Everett, being duly sworn and being ex- 
amined on behalf of the complainants, testifies and says: 


Direct examination by Mr. FULLERTON : 


Q. What relation have you sustained to William H. Bennett the 
last few years? : 

A. That of his attorney-in-fact. 

Q. What did A do, if anything, with these fiſty bonds of the 
Southern Inlan — — and Improvement Company which 


have been the subject of inquiry? 
A. Nothing. 
161 Q. You recollect of my examining your power of attorney 


with reference to your power to sell them, acting for Mr. 
Bennett? 
A. I do. 
Q. Do you recollect my correspondence directly with Mr. Bennett 
in regard to the same? 
A. I do. 
Q. Do you know Mr. Gleason, the president of the Southern In- 
— — and Improvement Company? 
. I do. 
Q. How long have you been acquainted with him? 
A. I first met him about seven years ago. 
Q. And have had an ——— with him ever since? 
A. I have been intimately acquainted with him for the past two 
years. 
Q. Is he acting president of that company yet? 
A. He is. 
Q. What have you heard him say, if anything, in regard to the 
number of the bonds that were outstanding issued by that com- 
pany ? 


Objected to by Mr. Cheney as hearsay. 
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A. He has repeatedly and constantly informed me that those 
bonds were all the bonds that this company had ever issued. He 
has also repeatedly told me that because of private contracts between 
his company mo § the board of trustees. of the internal improve- 
ment funds were he to issue any bonds outside of the fifty it would 
be a State’s prison offense and cause him to spend the remainder of 
his life in the penitentiary. 

Q. What occasion had he to say this to you? 
162 A. It was said in connection with a reported claim of Sir 
Edward James Reed, of London, in which it was stated Reed 
would claim that he was the possessor of over three hundred of 
these bonds. Gleason stated that it was impossible that he or any 
other person could be the owner of any bonds save these fifty, for 


the reason before given. 


Q. By the fifty bonds that you have spoken of do you refer to the 


fifty or were in the hands of Mr. William H. Bennett? 
A. 1 do. 
Q. And by him sold to Mr. Hepburn? 


A. I do. 
Q. When was this conversation held which you have last related? 


A. About January, 1883, at the St. Denis Hotel, in the eity of 
New York, in the presence of J. B. C. Drew. 

Q. You may state whether he repeated the substance of what he 
then said at any other time. 

A. Very or. 

Q. What did he say about the integrity of the claim of Mr. Ben- 
nett to these fifty bonds at the time? 

A. He said it was a just claim; that Mr. Bennett held them for 
value, and that he was the only person who held any bonds of the 
company for value. Moreover, the fact of my coming to this country 
from London was because various letters were written by Mr. Gleason 
to Mr. Bennett, of London, in which Gleason stated that these bonds 
were the only bonds held bona fide, and that they were good and 
valid as against the State. 

Q. I believe that is all. 


By Mr. Raney: 


Q. Where do you reside? 
163 A. 339 East 79th street. 
Q. Where did you reside on the sixth of August, 1884; at 
the same place? 


A. The same place. 
Q. You have related—you have stated, as I recollect; if I don’t 


repeat it correctly I ask to be corrected—you said that Mr. Gleason 
said that on account of private contracts exisiting between his com- 
pany and the board of .trustees of the internal improvement fund 
were he to issue any bonds it would be a State’s prison offense and 
cause him to — the remainder of his life in the penitentiary. 
Will you be 90 kind as to state whether or not Mr. Gleason told you 


what these private contracts were? 
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A. Ves, sir; he did. 

Q. Please do so in full. 

A. As fully as I can remember, he stated to me that when the 
trustees deeded these lands to him and allowed the deeds to be re- 
corded that he was obliged to enter into a private contract with 
the trustees undertaking not to dispose of the bonds, save as certain 
works progressed ; that, finding himself unable to raise money on 
the lands thus deeded, the trustees further consented to allow him 
to make a deed of trust to the Union Trust Company and to issue 
bonds or cause the Union Trust Company to do so to be secured by 
such deed of trust, and that when the trustees gave him this per- 
mission they again bound him by private contract not to issue or 
dis of any of these bonds, save as the work progressed; that 
sufficient work had been done by constructing a dredger and mak- 

ing certain drains which — him in issuing fifty bonds 
164 which he had placed with Mr. Bennett as collateral ; that the 

work had not been done which would justify him in issui 
any other bonds, and that if he were to do so it would be a crimina 
offense, as before stated. 

Q. That is all, is it? 

A. Yes, sir. 

Q. I understood you to refer to the deed from the trustees to the 
Southern Inland Navigation and Improvement Company? 

A. Yes, sir. 

Q. When you spoke of Mr. J. B.C. Drew I suppose you meant the 
same party who is a counsel in this case 

A. Yes, sir. 

Q. I have no further questions. 

By Mr. Cueney: I have none. 


Adjourned. 
GEO. A. EVERETT. 


Subscribed and sworn to before us on this 20th day of September, 


1884 
FREDERICK R. ORR, 
CHARLES NETTLETON, 


[Endorsed :] Testimony taken in New York. 


165 In the Circuit Court of the U. S., 5th Circuit, Northern Dis- 
trict of Florida. 


Union Trust Company or New York 


v8. 

THe SouTHERN INLAND NAVIGATION AND IMPROVEMENT CoMmPANY 
and THE TRUSTEES OF THE INTERNAL IMPROVEMENT FUND oF 
FLA. 


To the Honorable Thomas Settle, judge of said court: 

Having been — examiner to take the testimony offered by 
the parties in said cause, 1 have done so, and the same is hereto 
attached — — a part of this my report. 
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Respectfully submitted this 30th day of March, A. D. 1885. 
D. v. FLETCHER, Examiner. 


In the U. S. Circuit Court, Northern Dist of Fla. 


Union Trust Company or New Lok 
v8. 
THe SouTHERN INLAND NAVIGATION AND IMPROVEMENT COMPANY 
and THe TRUSTEES OF THE INTERNAL IMPROVEMENT FUND OF 
STATE OF FLorRIDA. . 


W. H. BENNETT, a witness on bcisalf of complainant herein, being 
duly cautioned and sworn to tell the whole truth and being 
166 = carefully examined this 6th day of August, A. D. 1884— 
present, E. M. Cheney, Esq., attorney for the said Southern 
Inland Navigation and Improvement Company, and Messrs. Flem- 
ing and Daniel and Attorney General Geo. P. Raney, attorneys for 
the said trustees of the internal improvement fund of the State of 
Florida, and Messrs. C. P. and J. C. Cooper, attorneys for the.com- 
plainant—deposes and says as follows, to wit: 


Q. State your name, age, residence, and occupation. 

A. My name is William Henry Bei nett; age, 56 years; residence, 
London, England ; occupation, a solicitor. 

Q. How long have you been a solicitor, and were you engaged as 
such in practice in 1875 and 1876; if so, where? 

A. 1 have been a solicitor in practice over twenty-five years. I 
was in practice in 1875 and 1876 in London, England. 

Q. Have you read the bill in this cause, and do you know of the 
bonds and their character and by whom made, upon which this suit 
is based ? 

A. I have read the bill in this cause and do know the bonds and 
their character and by whom they were made, viz., the Southern In- 
land Navigation and Improvement Company, and I believe they are 
made to bearer. | 

Q. Did you know W. H. Gleason, the president of this Southern 
Inland Navigation and Improvement Company, in 1875 and 1876; 
if so, when did you meet him ? 

A. I did know him. He was introduced to me at my office, in 
London, between 1875 and 1876. 

Q. State what connection, if any, you had at this time with 
167 the bonds served upon in this case, and if they came into 
your hands, and how. 

A. I was then acting as solicitor for General Roddy. 


The witness was interrupted here by the attorney for the Southern 
Inland Navigation and Improvement Company, E. M. Cheney, Esq., 
who objected to the testimony on the ground that the witness could 
not be allowed to state facts which came to his knowledge as solic- 
itor, sich communication being privileged. Subject to this objec- 
tion 11 tak ing of testimony was proceeded with and witness con- 
tinued : 


J 
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I was introduced by him to Judge Fry and Mr. Sherwin, who, I 
was told, was acting under power of attorney for the Southern In- 
land Navigation and Improvement Company, and I was asked to 
prepare the necessary documents by which an arrangement for 
placing the bonds of that company could be carried out. Docu- 
ments were shown to me by Fry to prove the title of the company 
to the bonds in question, and after perusing them and consultin 
an American barrister residing in London on the — I prepa 
the necessary agreement, which was between the Southern Inland 
Navigation and Improvement Company, by W. H. Gleason, its 
president, and Messrs. Roddy, Fry, and Eveliju. The purport of the 
agreement was for placing the said bonds. Such ment was 
duly signed and exchanged between the parties. At the same time 
Gleason applied to me personally to make a loan to him for his 
company, viz., the Southern Inland Navigation and Improve- 
ment Company, of three thousand pounds as a temporary ad- 
vance, offering as security a promissory note of the said com- 
pany and the deposit of f. ty of the first-mortgage bonds issued 

by the company, whiehyhonds he inſormed me were deposited 
168 in the name of the Union Trust Company of New York 
with the City Bank of London, and, on enquiry: I ascer- 
tained that such was the fact. Having been advised that the 


title was good and satisfactory I made the loan—three thousand 


pounds or fifteen thousand dollars. I did not at that time take the 
bonds away from the bank. Messrs. Roddy, Fry, and Eveliju were 
unable to place the bonds, and, abont eighteen months after the date 
of said agreement, Gleason gave notice, under the power reserved to 
him for that purpose, to cancel the agreement, and subsequently he 
entered into a new agreement in behalf of said defendant company 
with Edward James ‘Reed, by which (Reed) he undertook—— 


Attorney for said Southern Inland ne and Improvement 
Company objects to testimony as, being oral testimony, as to contents 
of written agreement. 


Witness proceeded: Upon the performance of certain conditions 
by the defendant company, to make advances to a considerable 
amount to the said company and place its bonds. Such -zreement 
was subsequently ratified by the company at a special meeting, and 
duplicates exchanged between the parties—the company and Reed. 
At the request of Gleason I called at the City Bank, with Sherwin, 
in 1878 — paid the amount of the said bank’s claim against these 
bonds from the bank. I examined the bonds, with Skorwin, at the 
bank and found there were two thousand bonds. I then packed 
them up again in the brown paper cover and we drove with them, 
in Mr. Sherwin’s private carriage, to the banking house of Messrs. 
Smith, Paine and Smith, London, and I deposited such bonds there 
in the name of Edward James subsequently delivered 
to me the fifty bonds which belonged to me. 
Q. At the time you made the loan to Gleason, in 1875 or 

169 1876, did you make enquiry and were the entire two thou- 
sand bonds of defendant company then in the City Bank of 
London deposited in the name of the Union Trust Company? 
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A. I did make enquiry, and I found that the entire two thousand 
bonds were then at the City Bank, deposited in the name of the 
Union Trust Company. 

Q. At this time did you enquire of Mr. Gleason as to whether 
these bonds were free and unencumbered and still the property of 
the defendant company? And state his answer. 

A. I did make such enquiry of Mr. Gleason, and he informed — 
that all the bonds were free from any charge or encumbrance and 
could be dealt with by the said defendant company—the entire two 
thousand bonds. 

Q. At the time in 1878 you went with Mr. Sherwin at the request 
of Mr. Gleason to take these bonds from the City Bank, and when 
you transferred them to the bank of said Smith, Paine and Smith, 
did you count these bonds? Were the entire two thousand bonds 
up to that time deposited in the name of the Union Trust Corgpany ? 

A. I did count the bonds. The entire two thousand 2.000 were 
there, and I was informed were in the name of the Union Trust 
Company of New York. 

Q. After the deposit of these bonds in the name of Sir Edward J. 
Reed did you have any communication with him and with Mr. 
Gleason about these bonds? And state whether or not the balance of 
nineteen hundred and fifty (1,950) bonds were spoken of by them 
to you as being still in the hands of Sir Edward J. Reed, and up to 


what time. 


Question objected to by attorney for the defendant company on 
the ground that it calls for hearsay testimony. 


170 A. I had frequent interviews with Reed up to the middle 

of 1883, and the subject of these bonds was discussed, and 
he always spoke of them as his having the entire control of them all, 
except these he had given tome. Béfore the agreement with Reed 
was signed I made enquiry from Sherwin and Roddy on behalf of 
Reed whether there was any encumbrance on these bonds. Sherwin 
was the attorney for the defendant company and Roddy was the 
attorney appointed by Sherwin. I was assured by them that there 
was no encumbrance on these bonds. I also, in 1883, saw Gleason, 
who was in London, and I understood he was still the president of 
the said defendant company. The subject of these bonds in Reed’s 
hands was discussed, and he spoke of them as if the whole of the 
balance, nineteen hundred and fifty, were in Reed’s hands. 

Q. Are the fifty bonds mentioned in complainant’s bill the same 
fifty bonds delivered to you by Reed, and are they part of the two 
thousand bonds, nineteen — fifty of which you testify as having 
been turned over to Reed? 

A. They are the same bonds. 

Q. State for what reason and upon what authority Reed deliv- 
ered to you the fifty bonds claimed by you. 

A. He delivered the bonds to me because I was entitled to them 
in respect to the loan I liad made to Gleason for his company, Reed 
having given me a letter at the time I deposited the bonds at Messrs. 
Smith, Paine and Smith, admitting that he held fifty of these bonds 


, 
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for me and subject to my order, and would deliver them when re- 

quired. He was aware of the arrangement and loan between Glea- 
son’s company and myself. 

171 Q. State what disposition you made of the bonds and who 
is the present owner of them. 

A. I sent the bonds over to New York, and they have been sold 
to Mr. Hepburn, who is the present owner. 

Q. State whether you were aware at the time you made the loan 
and took the bonds of any proceedings, decrees, or orders to vacate 
and annul the title in the defendant company to the lands upon 
which the mort to the Union Trust Company was made to secure 
the payments of these bonds or whether you made examination and 
believed the title good. 

A. I was not aware of any such proceedings or orders. Before 
making the loan I obtained counsel's opinion, and was advised the 
title was perfect in the defendant company and the Union Trust 
Company. 

Q. State whether it was agreed between defendant company and 
yourself at the time of the making of this loan that unless it was paid 
within twelve months that you should then and thereafter have the 
— to sell the fifty bonds to reimburse yourself for the amount 
oaned and whether you made the sale to the present owner for that 

urpose. 
1 Ait was — at the time I made the loan that I should have 
the right to sell the bonds to reimburse myself if default was made 
in payment within twelve months, and I did sell the present bonds 


for that purpose. 8 
Direct- examination rests for this witness. 


The above testimony was taken subject to the following objections 
thereto made upon the part of the Trustees of the Iuternal Im- 
provemeat Fund of Florida, deſendunts: 

First. The said trustees object to such parts of said testi- 

172 mony as relates to and gives the effect or purport of any writ- 

ten instrument or document on the ground that said instru- 

ments or documents are themselves the best evidence of their con- 

tents, effect, and purport, and no proper basis has been laid for the 

introduction of parol testimony as to the same; the same objections 

made by trustees of internal improvement fund to witness’ testi- 

mony in cross-examination by the Southern Inland Navigation and 

Improvement Company as to the promissory note, of which a copy 
is fiied, marked Exhibit A.“ 


Witness, being cross-examined by E. M. Cueney, Esq., attorney 
for defendant company, said : 


Q. You have stated in your testimony that two thousand bonds of 
defendant company were deposited in the City Bank of London to 
the credit of the Union Trust Company of New York. When you 
called with Mr. Sherwin and got those bonds did you have an order 
from the Union Trust Company ? | 
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A. I did not have any order from the said Union Trust Com- 
any. . 

5 G Upon whose order or by whose authority were thebonds deliv- 
ered to you? N 

A. Upon the order and authority of W. H. Gleason, the president 
of the defendant company. 

Q. In what capacity and on whose behalf were you acting when 
you received these bonds from the City Bank? 

A. I was acting as agent for Edward James Reed. 

Q. Were you not also acting as solicitor and agent for Roddy or 
Gleason or either of them ? 

A. i was the general solicitor for Roddy. I was not acting for W. 
H. Gieason. 

Q. Do you know whether or not at this time the Union 
173 Trust Company controlled these bonds or whether they were 
under control of the defendant company ? 

A. I do not know. 

Q. State whether or not your knowledge of these bonds was not 
obtained and your testimony in relation to them as to all matters 
except as to your own loan and the 50 bonds connected with that 
loan was not derived by and through your relation tosome or all of 
the parties as a solicitor, and is not your testimony based upon 
knowledge so derived. 


Question objected to by complainant’s counsel, C. P. and J. C. 
Cooper, as being an improper cross, and because any matter coming 
to the knowledge of a solicitor may be testified to by him as he 
chooses or not, and because the witness never was a solicitor of either 
or any of the defendants who may here object. 


A. I obtained my information from Gleason, Fry, and Sherwin. 
I was not solicitor for either one of these parties. The question 
being sufficiently answered under advice of counsel, I refuse to an- 
swer further. 

Q. Whom were you solicitor for? 

A. General Roddy. 

Q. Was General Roddy interested in these transactions ? 

A. He was. 

Q. Did you obtain your knowledge of the facts you have testified 
to except as to your own loan and sale of the fifty bonds connected 
with that loan while acting as General Roddy’s solicitor and in con- 
sequence of that relation ? 


Question objected to by complainant’s solicitors, C. P. and J. C. 
Cooper, as being immaterial, Roddy not being a party to the 
suit and there being no legal prohibition to witness’ testi- 

174 fying. 


A. I obtained the information while General Roddy was my 
client, and it was partly to satisfy myself in regard to my own 
loan and partly as solicitor for Roddy. 

Q. Did you ever make any other Ioan to the said defendant com- 
pany except the one to which you have testified ? 
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Objected to by solicitors for complainant as being an improper 
cross. 


Q. Witness handed papers purporting to be a copy of the note re- 
ceived by him at the time of the loan and asked if that is the copy 


of said note. 

Objected to by complainant’s solicitors as immaterial. 

A. To the best of my belief it is a copy, except that it wants the 
endorsement. The original is endo by Gleason, Copy filed— 
marked Exhibit “ A.” 

Q. Were these bonds ever deposited at the banking house of Nor- 
ton, Rose & Co., as stated in the note? 

A. I don’t know. 

Q. Did you ever apply to the banking house of Norton, Rose & 
Co. for the bonds? 

A. I did not. 

Q. When the fifty bonds were delivered to you by Reed were they 
delivered to you in payment of this note? 

A. They were delivered to me in pursuance of an undertaking 
given by him to me to do so. 

Q. What was the consideration for this undertaking ? 

A. The carrying out of the previous agreement made between 
2 and myself when the loan was made, as heretofore testified 

y me. 
175 Q. Do you mean the fifty bonds delivered to you by Reed 
was in compliance with the contract to deliver fifty bonds as 
expressed in the note marked Exhibit “A?” 

A. The order to the City Bank to deliver the bonds from Gleason 
was to deliver them to me personally. Moreover, the arrangement 
with Gleason — I was entitled to keep fifty myself, and before I de- 
posited them at Messrs. Smith & Co.’s, bankers, Reed had promised 
to give me the undertaking I have referred to; otherwise I should 
have kept the fifty bonds and deposited only the balance. 

Q. What was the consideration there for these fifty bonds? 

A. The loan of three thousand (3,000) pounds, referred to in the 
note. 

Q. bey you take the fifty bonds in payment of that loan of 3,000 

unds? 

A. No; 1 did not. 

Q. Upon what consideration“ and for what purpose did you take 
the fifty bonds? 

A. I took them as security for the loan of three thousand pounds. 
When Mr. Gleason asked me to make the loan he offered to give me 
the promissory note of the company in the form, as far as I remem- 
ber, of the copy, but in evidence marked Exhibit “A,” and the 
deposit of fifty bonds, and I took the bonds under agreement. 

Q. Did you sell these bonds to the present nominal holder? 

A. I sold them to Mr. Hepburn. 

Q. How much did you receive for them ? 

A. Ten thousand dollars. 

Q. Did you receive this in cash? 
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A. The transaction took place through my agent, and I 
176 believe he received the cash. 
Q. Did you ever receive the cash? 
A. I did not. 
Q. Who was your agent in the matter? 
A. Judge Fullerton. 
Q. When was the sale made? 
A. In 1882, I believe. 
Q. Have you had a settlement with Judge Fullerton since then? 


Question objected to as being immaterial. 


A. I object to answer the question on the ground of its being a 
private affair. 

Q. Do you know of your own knowledge whether or not Mr. Hep- 
burn ever paid any consideration for these bonds? 


a objected to by complainant’s counsel as being imma- 
terial. 


A. I do not know of my own — that the money was paid, 
but I was informed that it had been paid. 

Q. By whom were you informed ? 

A. I was informed by Mr. Everett. 

Q. Who was Mr. Everett? 

A. Mr. Everett was the gentleman to whom I delivered the bonds 
to take over to New York. 

. Did Mr. Everett inform you in what way they had been paid 
for and to whom the payment was made? 


Objected to by complainant’s counsel as being immaterial. 


A. He informed me that Mr. Hepburn had paid the money to Mr. 
Fullerton, but did not say in what manner it was paid. 

Q. Have you any interest, direct or indirect, in this suit? 

A. I have no interest, direct or indirect, in this suit. 


177 The defendant, The Southern Inland Navigation and Im- 
provement Company, closed. 


Question by the trustees of the internal improvement fund : 


Cross-examination : 


12 Mr. Bennett, please state how long since you practiced law in 
ndon. 

A. I practiced law in London in December, 1883; I still have an 
office there and am practicing law there now. 

Q. Where is that office? 

A. 15 Red Lion square. 

Q. How long have you occupied that office ? 

A. Since the beginning of this year. 

Q. Prior to 1883 where was your office ? 

A. 14 Red Lion square. 

Q. At the time you were having these transactions with Gleason 
and others testified to where was your office ? 
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A. At 14 Red Lion square. 

Q. You have spoken of Gen. Roddy & Fry and Sherwin. Can you 
give their other names? : 

A. Philip Dale Roddy, to the best of my belief. Fry’s name is 
John; we always knew him as Judge Fry; he was promoter of 
Florida canal enterprises. Sherwin’s name was Frank R. Sherwin. 

Q. Please state whether or not you are the Bennett referred to in 
the bill of complaint in this case. 

A. I am. 

Q. Witness’ attention called to the bill of complaint, and he is 
asked whether or not the claim of the City Bank of London against 
the two thousand bonds which he has heretofore said he paid to 

the bank was the eight hundred pounds sterling spoken of in 
178 the bill of complaint as the commission of the Union Trust 
Company of New York as trustee. 

A. It was. 

Q. State whether or not this payment was a part of the three 
thousand pounds loaned the defendant company and covered by 
the promissory note, of which a copy is filed in evidence, marked 
Exhibit “ A.” 

A. It was. 

Q. Do you remember when Mr. Reed delivered you the fifty bonds 
testified about ? 

A. It was in the year 1882. 

Q. How long after that did you send them to this country ? 

A. Almost immediately afterwards. ä 

Q. When were they sold to Hepburn? 

A. I can’t say exactly what date, but it was shortly before the 
filing of the bill of complaint in this case. 

Q. Please state where this Mr. Everett you have spoken of lives, 
and give his name. 

A. His name is George A. Everett; he lives at 339 East 79th 
street, New York. , 

Q. Please state whether or not Mr. Fullerton has ever notified you 
of the receipt of his purchase-money of these bonds. 


Objected to by counsel for the complainant as being immaterial. 


A. Mr. Fullerton informed me that J might consider statements 
made by Mr. Everett to me in regard to this matter as being correct 
and as coming from him, and Mr. Everett said to me the said bonds 
had been sold to Hepburn and paid for. 

Q. Please state when you got the two thousand bonds from the 
City Bank. 

A. In the early part of 1878. 


Defendant trustees I. I: fund claim. 


179 On redirect examination witness said: 


Q. State when you went to get these bonds from the City Bank in 
1878 in whose interest as to the fifty pledged bonds did you go to 
get the same. 

A. I went in my own interest. 
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Q. You stated that the fifty bonds * you as collateral by the 
defendant company when you made this loan were there in 
the City Bank of London and gotten by you from there, while in 
the copy note, Exhibit “A,” reference is made to the bonds as depos- 
ited in the bank of Norton, Rose & Co. Will you state how that is, 
and whether the bonds taken from the City Bank were the same in- 
tended to be referred to in vour agreement with Mr. Gleason and 
the original note of defendant company given you? 

A. Mr. Gleason informed me that he had intended to deposit 
them, the bonds, at Messrs. Norton, Rose & Co., but some difficulty 
was mae about taking them at that house, and he therefore depos- 
ited the bonds at the City Bank. He also informed me that he 
brought over with him from America several promissory notes for 
different amounts, but similar in all other respects to the promis- 
sory note he had given to me, and such promissory — had been 
stamped with the stamp of the company. The notes were drawn 
up in America when it was supposed that the bonds would be 
deposited with Messrs. Norton, Rose & Co., and having the stamp of 
the company on them it was not thought desirable to alter them by 
inserting the name of the bank when they were deposited. Mr. 
Gleason informed me that the bonds at the City Bank were the same 
bonds as those which he had intended to deposit with Messrs. Nor- 

ton, Rose & Co., which bonds I found were in the City 
180 Bank in making enquiry there. 


Testimony closed. 
W. H. BENNETT. 


Sworn to and subscribed before me this 6th day of August, A. D. 
1884. 
D. U. FLETCHER, Examiner. 


Copy of Bond. 


“ JACKSONVILLE, FLORIDA, 
„UNITED States, May 12, A. D. 1877. 


“One year after date, for value received, the Southern Inland 
Navigation and Improvement —— of the State of Florida, one 
of the United States of America, will pay to their own order the sum 
of three thousand pounds, with interest thereon at the rate of six 

r cent. per annum, and payable, principal and interest, in English 
sterling at the banking house of Morton. Rose & Co., Bartholomew 
Lane, London, having deposited with the said banking house as col- 
lateral security for the payment of this note and the interest thereon 
fifty first-mortgage — bonds, each of the sum of one 
thousand dollars or two hundred pounds sterling, issued by the 
said Southern Inland Navigation and Improvement Company, 
giving to the said banking house fuli power to surrender the said 
bonds to the holder of this note in case of its non-payment at the 

time it becomes due, and the holder of said note, upon the 
181 surrender of the bonds to him, is hereby invested with full 
authority to sue the same if public or private sale, and apply 


— 
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the proceeds arising therefrom to pay the nate, principal and inter- 
est, then due, and place the surplus, if any, with Morton, Rose & 
Co. aforesaid to the credit of the said company. 
“ Jacksonville, Florida, December 23rd, 1884. 
“ (Signed) W. H. GLEASON, 
“ Pres. of the Southern Inland Navigation 


“and Improvement Company.” 


Union Trust Company or New YorkK 
@ 
vs. 


Tue SouTHERN INLAND NAVIGATION AND IMPROVEMENT COMPANY 
-_ — Trustees of the Internal Improvement Fund of State of 
orida. 


W. H. Gieason, a witness on behalf of the trustees of the internal 
improvement ſund of the State of Florida, being duly sworn this 
23rd day of December, A. D. 1884, there being presont Hon. Geo. P. 
Raney, Messrs. Fleming and Daniel, Hon. E. M. Cheney, and Messrs. 
C. P. and J. C. Cooper, attorneys, testified as follows: 


I know the parties to this suit, except Mr. * named in the 
bill of complaint as the holder of the bonds. I was originally one 
of the directors of the Southern Inland Navigation and Improve- 
ment Company and afterwards the president of said company. I 
am such president now. 
182 The witness is handed a book entitled Record Southern 
Inland Navigation and Improvement Company ” and asked 
whether or not such book is the book of minutes of proceedings of 
stockholders and directors of said company. 
Witness answered: It is.” 


The said book was offered in evidence with the understanding 
that the contents thereof shall be read in evidence by either party 
hereto on the hearing, subject to objections as to relevancy. 


Q. Referring particularly to the entry of April 3rd, 1875, com- 
mencing on page 62 and ending on page 65, please state whether or 
not you made any trip to Europe to act under the power therein 
contained or therein referred to; and, if so, when. 

A. I went to Europe in the month of September, 1875, and re- 
turned the last of May, 1876, leaving there on the 15th of said 
month, under that authority. I had not made any previous trip 
under the same or any other authority of the company. 


Witness’ attention called to a report of the directors and stock- 
holders of the company made by him and set out in the minutes of 
January 6th, 1877, commencing on page 66 and ending on page 69, 
which was read to him, and witness is asked if he has the receipt 
from W. H. Bennett, a copy of which is set ont in said report. 
He answers that he has, and is then asked to produce it, and does 
so, and the sume is filed in evidence and marked Exhibit“ C.“ 
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Witness continued: These bonds had been sent by the Union Trust 
Company to the City Bank of London in 1872, being then subject to 
the order of the Southern Inland Navigation and Improve- 
183 ment Company, subject to the charges of the Union Trust 
Company, which was eight hundred pounds. When I made 
the loan from Mr. Bennett I left in his ion the eight hundred 
pounds for the purpose of paying the Union Trust Company. Here 
is a memorandum dated May 12th, 1876, which reads as follows: 
That the sum of four hundred pounds has been paid by Mr. Ben- 
nett to Mr. W. H. Gleason as president of the Southern Inland 
Navigation and Improvement Company, and that there is a further 
sum of seventeen hundred pounds to be paid to Messrs. McCullock 
& Company for him, as arranged, of which eight hundred pounds is 
to be paid to the city bank. This is signed W. H. Bennett. 


This paper is filed in evidence and marked Exhibit“ D.“ 


Witness’ attention called to the proceedings of February 15th, 
1872, commencing on page 47, and witness asked whether or not the 
bonds were sent to Europe under that resolution. He answered they 
were. 

Witness said: The eight hundred pounds were to be paid the 
Union Trust Company for their services as trustees under the deed 
of trust. When I got to Europe I found that no sale had been 
made of the bonds. 


Witness, being cross-examined by attorney for Southern Inland 
Navigation and Improvement Conipany, said: 


General Roddy was acting as agent for the Southern Inland Navi- 
ation and Improvement Company in conjunction with John H. 
‘ry in making the negotiation with Mr. Bennett. When the bonds 

were delivered by the city bank, in 1878, to Sir Edward J. Reed 
they were delivered on my order as president of the Southern In- 
land Navigation and Improvement Company. Up to that 
184 date, the date of said delivery, the bonds were under the con- 
trol of the Southern Inland Navigation and Improvement 
Company. 

Witness, being cross-examined by C. P. and J. C. Coor n, repre- 
senting complainants, said : 

Q. You have stated in your direct testimony that you were and 
are its president of the defendant, Southern Inland Navigation and 
Improvement Company. What lands did said company have a con- 
tract for from trustees of the internal improvement fund of Florida 
besides those deeded to it? 

A. All of the lands under the control of the board of trustees of 
the internal improvement fund in townships 41, 42, 43, 44, 45, 46, 
47, 48, and 49, ranges 41, 42, and 43. 

. Have you the original deed to the defendant, Southern Inland 
Navigation and Improvement Company, of lands so conveyed? If 
you have please produce it. 


Witness — deed, which is offered in evidence and filed as 
Exhibit E.“ 
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Q. What deed was it that said defendant, Trustees Internal Im- 
provement Fund of Florida, obtained and voted to cancel—was it 
the original? 

A. I suppose it was a duplicate of the original. I know of no 
cancellation but what I have seen in the report published by the 
board of trustees of the internal improvement fund. 

Q. Have you the records of the Southern Inland Navigation and 
Improvement Company; if so, do they contain that part of same 
which shows their route of work and contracts and petition for 
lands from the trustees of the internal improvement fund of Florida? 

A. It does, and they are in full. 

Q. Were the fifty bonds of the Southern Inland Navigation 
185 and Improvement Company which were turned over to W. 
H. Bennett so turned over for money loaned the company? 

A. They were turned over to him by Sir Edward J. Reed, as I 
understand, in full payment of the note which was given for the 
3 of taking a previous note which has been executed to W. 

. Bennett on the 13th day of May, 1876, and which original note 
is copied in the minutes of the company and a copy of the subse- 
quent note is filed herein, marked Exhibit “A.” e said first note 
was given for borrowed money from W. H. Bennett, as appears in 
my report made in January, 1877, and set out in the minutes of 
January 6th, 1877. The contracts referred to in answer to the first 
question by Messrs. C. P. and J.C. Cooper appear in the form of 
resolutions in the records of the board of trustees of the internal im- 
provement fund. 5 


Witness bein — in the recross of the Southern Inland 
* and Improvement Company by E. M. Cheney, Esg., 
said : 

Q. Has the defendant, Southern Inland Navigation and Improve- 
ment Company, any lands or other property, or does it claim any 
lands besides these included in the de for the trustees of the in- 
ternal improvement fund, dated 10th day of February, 1871, and 
on file in this case as Exhibit“ E?“ 

A. The Southern Inland Navigation and Improvement Company 
claims no other lands. It has the rights and franchises of the com- 
pany besides the work it has already done on the St. John’s river. 

he company has improved and made navigable from Lake Har- 

ney to Lake Washington, a distance of about 175 miles, the 
186 St. John’s river; steamers are running over the lines made 
by the company from Lake Harney to Lake Poinset. 

The above question and answer made subject to the following 
— on the part of the trustees of the internal improvement 
und: 

They are not within the line of the direet testimony. 

W. H. GLEASON. 


1 to aud subscribed hefore me this 23rd day of December, A. 
. 1884. 
D. U. FLETCHER, Examiner. 
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The time for taking testimony extended in this case and the Glea- 


son petition till January 12th, 1885, by consent. 
D. U. FLETCHER, Examiner. 


187 Exursit “C.“ 


Lonpon, ENGLAND, May 13, 1876. 


Received of W. II. Gleason, Esq., president of the Southern Inland 
Navigation and Improvement Company, six hundred pounds, in full 
for interest and guarantee of the company’s note, 3,000 pounds, made 
— to the order of William H. Bennett and bearing even date 

erewith. ) 

May, 1876. ‘ 

W. H. BENNETT. 


188 Exnisit “D.” Filed in evidence 23 Dec., 1884. D. U. 
Fletcher, examiner. 
May 12, 1876. 


MemoranpduM.—That the sum of four hundred pounds has been 
— by Mr. W. H. Bennett to Mr. W. H. Gleeson, as president of the 
Southern Inland Navigation Company, and that this is a further sum 
of seventeen hundred pounds to be paid to Messrs. McCulloch & Co. 
for him as arranged, of which eight hundred pounds is to be paid to 


the City Bank. 
W. H. BENNETT. 


189 THE Union Trust Company or New YORK 
78. 
Tre SournERN INLAND NAVIGATION AND IMPROVEMENT COMPANY 
and TRUSTEES OF THE INTERNAL IMPROVEMENT FuND OF FLA. 


JACKSONVILLE, FLORIDA, January 20th, 1885. 


W. H. Bennett, Esq., a witness on the part of the complainant in 
said cause, being first cautioned and sworn—there being present 
Messrs. C. P. and J. C. Cooper, attorneys for complainant, and 
Messrs. E. M. Cheney, attorney for defendant, Southern Inland Nav- 
igation and Improvement Co., and Fleming and Daniel, attorneys 
for defendant, Trustees I. I. fund of Florida—testified as follows: 


I am the same W. H. Bennett who has heretofore testified in this 
case. 

Q. Certificate- marked F,“ „G,“ “H,” Exhibit “I,” Exhibit 
“J,” Exhibit“ K,“ Exhibit“ L.“ Exhibit M,“ Exhibit“ N,“ Ex- 
hibit “O,” and Exhibit P“ handed to the witness and he is asked 
by complainant’s solicitor when and from whom he originally re- 
ceived these certificates and whether or not the loan made by him 
tothe Southern Inland Navigation and Improvement Company was 
made on the faith of these certificates as to the title of said company 
to its lands on which its bonds were secured. 

A. I received these certificates in 1876 from Mr. Frye by the di- 
rection of Mr. Gleason ; Mr. Frye was the attorney for and acting 
for the Southern Inland Navigation and Improvement Company. 
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They were produced to me at the time I was asked to make 
190 the advance of three thousand pounds and to satisfy me that 

the title of the Southern Inland Navigation and Improve- 
ment Company was absolute to the lands upon which the bonds to 
me as colleteral security were secured. I did make the advance 
upon the faith of the statements in these certificates. There were 
two other certificates in the bundle which I received and which I 
delivered over the same time I delivered these. I 1 —— de- 
livered these certificates to Mr. George A. Everett in order that he 
might deliver them to Mr. Fullerton, as they belonged, in my opin- 
ion, then to the party who had purchased the fifty bonds I original 
held, Mr. Hepburn. I delivered these certificates, as above stated, 
in 1882 or 1883. 


The certificates were offered in evidence by complainant's solicit- 
ors, and thereupon counsel for the trustees of the internal improve- 
ment fund of Florida objected to each and all of the certificates 
offered on the ground that they are illegal, irrelevant, and imma- 
terial and not evidence of the facts therein set forth. 

The same objection is noted by counsel for the Southern Inland 
Navigation and Improvement Company, with the privilege of with- 
drawing it later. 

The certificates were filed in evidence, marked Exhibits F, G, H, 
I, J, K, L, M. N, O, and P. 


Witness being cross-examined by solicitors for the trustees I. I. 
fund of Florida, said : 


Q. When were these certificates first presented to you? 
A. In the early part of 1876. 
Q. You say they were sent to you or that you received them from 
Mr. Fry; who was Mr. Frye? 
A. We always knew him as Judge Fry; I think his name 
191 was John. 
Q. You say they were delivered by direction of Mr. Glea- 
son; how do you know that? 
A. Because Mr. Gleason was present at the time and directed it. 
Q. Where was this delivery made? 
A. At my office, Red Lion square, London. 


Witness being cross-examined by solicitors for Southern Inland 
Navigation and Improvement Company, said: 


Q. You say you delivered these certificates to Mr. Everett, to be 
delivered by him to Mr. Fullerton. Was Mr. Everett at this time 
acting as your agent? 

Question objected to by complainant’s solicitors as not being in 
pursuit of the direct examination. 


A. Yes. 
Q. How long before this was it that the bonds were sold to Mr. 
Hepburn? 


Same objection as above noted by solicitors for complainant. 
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A. I don’t remember the exact date of the sale to Hepburn. 
Q. Why did you not send these certificates to Hepburn instead of 
to Fullerton ? 


Same objection noted by complainant’s solicitors as above. 


A. Because Mr. Fullerton was acting for me and he had arranged 
the sale of the bonds, and I considered he was the right person to 
receive and dispose of the duplicates. 


Testimony closed for this witness at present. 
W. H. BENNETT. 


Sworn to and subscribed before me this January 20th, 1885. 
D. U. FLETCHER, Examiner. 


192 Geo. A. Everett, Esq., being cautioned and sworn on be- 
half of the complainants, testified as follows: 


I am the same Geo. A. Everett referred to in the testimony of W. 
H. Bennett, just closed. I was present in New York when Fullerton 
sold the bonds to Mr. H. C. Hepburn, and at that time, as Mr. Ben- 
nett’s agent, delivered to Hepburn copies of the exhibits here pro- 
duced. After the sale I sent to Mr. Bennett for the originals, and on 
their receipt handed them to Mr. Hepburn in the presence of his 
solicitor, William Fullerton. The copies were delivered about one 
month prior to filing of the bill by the Union Trust Company in 
this cause; the originals as soon thereafter as they could be received 
from London, probably five weeks later. 


Witness, being cross-examined by solicitors of the trustees I. I. 
fund, said: 


Q. Who made the copies that were delivered before the originals 
were? 

A. They were made, as is the custom in England, by a regular 
law stationer ; the name is Moulton, of Chancery Lane. I know by 
comparisons made before and since their delivery that the copies so 
made were true copies of the originals. 


This testimony here closed for the present. 
GEO. A. EVERETT. 


Sworn to and subscribed before me this January 20th, 1885. 
D. U. FLETCHER, Kraminer. 


193 Exuisir F.“ 


OFFICE OF SECRETARY OF STATR, 
TALLAHASSEE, FLORIDA, Nov. 17, 1871. 
Sir: I, Jonathan C. Gibbs, secretary of state of the State of Florida, 
do hereby certify that Harrison Reed is Governor of the said State 
of Florida; S. B. Canover, State treasurer, and J. S. Adams, com- 
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e 
missioner of lands and immigration, and that Harrison Reed, by 
virtue of his office as Governor, is president of the board of trustees 
of the internal improvement fund, and that J. S. Adams is secre- 
tary of the said board, and that the signatures to the certificates 
— attached are genuine and full faith and credit is due 
thereto. 

In testimony whereof I have hereunto set my hand and affixed 
the great seal of the State, at the capitol, on the day and year above 
written. 

[sEAL. ] JONATHAN C. GIBBS, 
’ Secretary of State. 


194 Exuuisit “ G.“ 


EXEcuTIvE Orricx, 
TALLAHASSEE, FLORIDA, Nov. 17, 1871. 


Sin: In response to your enquiry we have to state that the lands 
granted to the Southern Inland Navigation and Improvement Com- 
pany were granted to the State of Florida by the United States Gov- 
ernment for internal improvements and drainage purposes, and tbat 
the same were granted in pursuance of law, and that no railroad 
and other corporation has any title or interest therein except the 
said Southern Inland Navigation and ett Company. 


RRISON REED, 
Gov. & Pres. Board Trustees Int. Imp. Fund. 
[sEAL. ] S. B. CANOVER, 
J. S. ADAMS, 


Com. of Land and Immigration. 


To Hon. N. H. Moragne, president Southern Inland Navigation 
and Improvement Company. 


195 Exnimr “ H.” 


OFFICE OF COMMISSIONER OF IMMIGRATION, 
TALLAHASSEE, FLORIDA, October 31, 1871. 


To whom it may concern: 


Sir: I, J. S. Adams, secretary of the board of trustees of the inter- 
nal improvement fund, hereby certify that I am one of said trustees, 
and have heen one since and before the grant of lands to the South- 
ern Inland Navigation and Improvement Company; that the grant 
to the company has been conveyed by absolute deed in fee simple 
duly recorded; that the title of the company in said lands is per- 
fect, and that there is no connection between the Southern Inland 
Navigation and Improvement Company and any railroad or other 
corporation in regard to their title to said Jand, and that no railroad 
or any other corporation or individual has any lien or legal claim 
upon said lands, and that the title of said Southern Inland Naviga- 
tion and Improvement Company to said lands is clean and perfect. 
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In testimony whereof I have hereunto affixed my official seal and 
subscribed ny name, at Tallahassee, this 31 day of October, A. D. 
1871. 

[SEAL. } J. S. ADAMS, 
Commissioner of Lands and Immigration 
and Secretary of Board of Trustees of 
Internal Improvement Fund. 


196 Exursit “I.“ 


Unitep Staves OF AMERICA, 
DEPARTMENT OF STATE. 


To all to whom these presents shall come, Greeting: 

I certify that the paper hereunto annexed, signed by Harrison 
Reed, as Governer of the State of Florida, is under the great seal of 
the said State of Florida, and as such is entitled to full faith and 
confidence. 

In testimony whereof I, Hamilton Fish, Secretary of State of the 
United States, have hereunto subscribed my name and caused the 
seal of the Department of State to be affixed. 

Done at the city of Washington this eleventh day of November, 
A. D. 1871, and of the Independence of the United States of America 


the ninety-sixth. 
[SEAL. ] HAMILTON FISH. 


197 EXEcuTIVE OFFICE, 
TALLAHASSEE, FLORIDA, Oct. 31, 1871. 


Sin: I, Harrison Reed, Governor of the State of Florida, ex officio 
one of the trustees of the internal improvement fund of the State 
of Florida and president of the board of trustees, hereby certify 
that J. S. Adams, the commissioner of lands and immigration, is 
secretary of the trustees uf the internal improvement fund, and 
that the certificate by him hereto attached is true and correct, and 
that 5 faith and credit are due his certificates and transcripts of 
record. 

Witness my hand and seal of the secretary of state hereto at- 


tached. HARRISON REED, 
Governor of Florida. 
Attest : [SEAL. ] JONATHAN C. GIBBS, 
Secretary of State. 
198 Exuisit “ J.” 
STATE OF FLORIDA, \ 
County of St. John’s, 7 


I hereby certify that there is no lien, judgment, mortgage, or 
other encumbrance of record in either the office of the circuit or 
county clerk of said county against the Southern Inland Navigation 
and Improvement Company, nor have they conveyed any of the 
land deeded to them by the trustees of the internal improvement 
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funa other than a deed of trust to the Union Trust Company of 


‘New York, said deed of trust being dated March 20th, 1871, and 


recorded in this office April 6th, 1871, in Record Book T.“ 
In testimony whereof I have hereunto set my hand and the seal 
of the circuit court for said county this 7th day of April, A. D. 1871. 
[SEAL. ] CHARLES D. LINCOLN, 
Clerk of the Circuit and County Courts of said County. 


199 ExnI mir K.“ 


STATE OF — 


Marion County, 


I, James A. Harris, clerk of the circuit court in and for the county 
and State aforesaid, do hereby certify that there are no liens, judg- 
ments, mortgages, or other encumbrances of record in either the 
office of the circuit or county clerk of said county against the Southern 
Inland Navigation and Improvement Company, nor have they 
conveyed any of the land deeded to them by the irustees of the 
internal improvement fund other than a deed of trust to the Union 
Trust Company of New York, said deed of trust being dated March 
20th, 1871, and recorded in this office ninth day of April, A. D. 1871, 
in record book lettered “I” for the record of deeds of conveyances. 

In testimony whereof I have hereunto set my hand and the geal 
of said court, at the court-house in Ocala county and State aforesaid, 
this the ninth day of April, A. D. 1871. : 

[SEAL. } JAMES A. HARRIS, 
Clerk of the Circuit Court and ex Officio Clerk of the 
County Court, Marion County, i 


200 Exuisit “ L.“ 


STATE OF rege | 
Orange County, 


I, J. P. Hughey, clerk of the circuit court in and for the State and 
county aforesaid, do hereby certify that there are no liens, judg- 
ments, mortgages, or other encumbrances of record in either the 
office of the circuit or county clerk of said county against the Southern 
Inland Navigation and Improvement Company, nor does it appear 
from the records of said office that they have — oe any of the 
land deeded to them by the trustees of the internal improvement 
fund other than a deed of trust to the Union Trust Company of New 
York, said deed of trust being dated March 20th, 1871, and recorded 
in that office in Book “A” of miscellaneous records of Orange 
county. 

In testimony whereof I have hereunto set my hand and seal of 
Office this the 11th day of April, 1871. 

(sear. ] J. P. HUGHEY, 
Clerk of Circuit Court and ex io Clerk of the 
County Court for County, Fla. 


r 
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201 Exuisit M.“ 


STATE OF — 
Volusia County, - 


I, William S. Thayer, clerk of the circuit court in and for the 
county and State aforesaid, do hereby certify that there are no liens, 
judgments, mortgages, or other encumbrances of record in either the 
office of the circuit or county clerk of said county against the South- 
ern Inland Navigation and Improvement Company, nor havethey con- 
veyed any of the land deeded to them by the trustees of the internal 
improvement fund other than a deed of trust being dated March 20th, 
1871, and recorded in this office the 13th day of April, A. D. 1871, 
in Deed Book “A” for the record of deeds of conveyances. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, house at Enterprise, this 13 day of April, A. D. 
1871. 


[SEAL. ] | WILLIAM S. THAYER, Clerk. 
202 Exuisit “ N.“ 
STaTE OF F — i 
Putnam County, 


I hereby certify that there is no lien, judgment, mortgage, or other 
encumbrance of record in either of the office cf the circuit or county 
clerk of said county against the Southern Inland Navigation and 
Improvement Company, nor have they conveyed any of the lands 
deeded to them by the trustees of the internal improvement fund 
other than a deed of trust to the Union Trust Company of New York, 
said deed of trust being dated March 20th, 1871, and recorded in 
this office April 7th, A. D. 1871, in Book “C” of the records of 
Putnam county. 

In testimony whereof I have hereunto set my hand and the seal 
. oy circuit court for the said county this the 7th day of April, 

D. 1871. 


[SEAL. ] R. H. McLEOD, 
Clerk of Court. 
203 Exuisit “QO.” 
STATE OF as 
County of Brevard, 


I, A. M. Moore, deputy clerk of the circuit court in and for the 
county and State aforesaid, do hereby certify that there is no lien, 
judgment, mortgage, or other encumbrance of record in either of 
the offices of the circuit or county court of said county against the 
Southern Inland Navigation and Improvement Company, nor have 
they conveyed any of the lands deeded to them by the trustees of 
the internal improvement fund other than a deed of trust or 
mortgage executed by the said Southern Inland Navigation and Im- 
provement Crmpany to the Union Trust Company of New York, 
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s 
said deed of trust or mortgage being dated March 20th, A. D. 1871, 
and recorded in this office the 22nd of April, A. D. 1871, in record 
book lettered “A” for the record of deeds and conveyances. 

In testimony whereof I have hereunto set my hand and the seal 
of the circuit court, at St. Lucie, county and State aforesaid, this 
twenty-fourth day of April, A. D. 1871. 

[sEAL.] . A. M. MOORE, 
Deputy Clerk C. C., Brevard County, Fla. 


204 Exaigjt P.“ 
Unitep States oF AMERICA, Southern District of Florida: 


District Court of the United States. 


I, James W. Locke, clerk of the circuit and district courts of the 
United States in and for the southern district of Florida, do hereby 
certify that as such clerk I have the records and files of said courts, 
and that there is therein no judgment against the Southern Inland 
Navigation and Improvement Company, nor injunction nor suit 
pending against the same. 

In witness whereof I hereunto set my hand and the seal of said 
circuit court this 17th day of April, 1871. 

(SEAL. ] JAMES W. LOCKE, Clerk. 


205 Circuit Court of the United States of America, Northern Dis- 
trict of Florida. 


Union Trust Company oF New YorxK 
vs. 


SouTHERN INTERNAL NAVIGATION & IMPROVEMENT Co. & TRUSTEES 
OF INTERNAL IMPROVEMENT FUND OF THE STATE OF FLORIDA. 


The President of the United States of America to William H. 

Gleason, Greeting : 

You are hereby commanded that, setting aside all manner of ex- 
cuse and delay, you be and appear before D. U. Fletcher, examiner 
of the circuit court in said cause, at his office, in the city of Jack- 
sonville, on the 23 day of December, at 10 o’clock in the forenoon, 
to testify and give evidence before said court in a cause depending 
in the circuit court of the United States for the northern district of 
Florida, wherein the Union Trust Company of New York is plaintiff 
and the S. I. N. and I. Co. and Trustees of I. I. Fund of Florida are 
defendants, on the part of the said Trustees of I. :. Fund of Florida. 

Herein fail not. 

In testimony whereof I have hereunto set my hand, at office, in 
said district, this 19th day of December, A. D. 1884. 

D. U. FLETCHER, Eraminer. 
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206 Tue Union Trust Company or New York 
vs. 


THe TRUSTEES OF THE INTERNAL Imp. Fux p & SOUTHERN INLAND 
NAVIGATION CoMPANY OF FLORIDA. 


JACKSONVILLE, FLORIDA, March 28th, 1885. 


WILLIAM H. Gieason, — being duly sworn, de and says— 
there being present Messrs. Fleming and Daniel, E. M. Cheney, C. 
R. and J. C. Cooper, and Geo. A. Everett on behalf of the defendant, 
— Inland Navigation and Improvement Company—as fol- 
ows: 


Q. State when you first became connected with the Southern 
Inland Navigation and Improvement Company. 

A. When the company was first organized. : 

Q. State whether or not the two million bonds of the company 
which are referred to in this suit were ever in your possession or 
under your control as financial agent for the company or otherwise. 
And, if so, when and for what length ot time ? 


Question objected to by counsel for the Union Trust Company 
because it is irrelevant to the issues and because it contains facts 
not proven. 


A. They came under my control by virtue of my — me 
for the company (at the time I was elected president) and by virtue 
of a resolution of the said company dated July 7th, 1874, and found 
on page 61 of the records of the Southern Inland Navigation and 
Improvement Company. They remained under my control 
207 — subject to my order until they were delivered in my order 
to Mr. W. H. Bennett, of London, with instructions for him to 
deliver them to the banking house of Smith, Paine, and Smith, of 
London, subject to the order of Sir Edward Reed, in accordance with 
u contract made and entered into by the said company with the said 
Sir Edward James Reed, being dated March 23d, A. D. 1878. 
Are you, as president of the company, officially cognizant of 
all contracts made with regard to these bonds and of all liens upon 
them or claims against them, if any, up to the time of their delivery 
to Reed under said contract ? 


Question objected to by complainant’s solicitors on the ground 
that it is irrelevant, and because if he is cfficially cognizant of these 
— he must obtain that knowledge from record, which is the best 
evidence. 


A. Iam. 

Q. Did the Southern Inland Navigation and Improvement Com- 
pany ever enter into any contract with Charles H. Allen, of the 
American Contracting Company; and, if so, is that contract entered 
in the records of the company, and can you produce it? 


Counsel for complainant objects to the question on the same 
ground as last above noted. 
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A. The company entered into a contract for the completion of its 
work with Willis Gaylord, dated April 12th, 1870. That contract 
was assigned by Gaylord to the American Contracting Company, of 
which Charles H. Allen was president. This contract is — on 
page 20, et geg., of the records of the company now in evidence. The 
contract is offered in evidence by solicitor for Southern Inland 
Navigation Co. 


208 Solicitors for the complainant object to the introduction of 

said contract and evidence as to its assignment unless the 
original contract with the endorsement of assignment is produced 
or accounted for, and because it is irrelevant under the issue and 


reference. 
Record filed. 


Q. Can you state from your recollection when the assignment of 
the contract was made to the said contracting company ? 


Same objection to this question as above by complainant’s so- 
licitors. 

A. I don’t recollect the date, but it was sume time previous to Feb- 
ruary 23rd, 1872. 

Q. Have you got the original contract, or do you know where it is? 

A. The original contract was executed in duplicates ; one of them 
was delivered to Willis Gaylord and the other to the Southern In- 
land Navigation and Improvement Company. I do not know 
where the one is that the company has. I may be able to find it. 
The records of the company, as referred to, show an official copy. 


The last question and answer objected to by complainant's so- 
licitors because this witness is not the proper person by whom to 
prove loss of the original, and because this is improper testimony as 
to its being an official copy or any other copy. 


Q. Did the American Contracting Company, under that or an 
other contract, ever become entitled to any of the said bonds; and, 
if so, how many ? 


Question cbjected to by solicitors of the complainant because no 

such contract and no such bonds are included in the reference and 

issues of this suit, and because the question is too indefinite 

209 and general in its character and seeks the opinion of the wit- 
ness. 

A. They became entitled to seven hundred and fiſty bonds, which 
they hed earned under that contract. 

Q. Were the bonds which the American Contracting — had so 
earned, or any portion of them, ever delivered to the American Con- 
tracting Company ; and, if not, what disposition was made of them, 
and for what purpose ? 


Same objection as the last. 


A. The president of the American Contracting Company, Chas. 
H. Allen, was made the attorney of the company for the purpose of 


— —ñ1 
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selling the two million dollars of bonds, as appears by resolution 
which appears on pages 48 and 49 of the records of the Southern 
Inland Navigation and Improvement Co., now in evidence, dated 
July 23d, 1872, and March 22nd, 1872, and instructions were given 
to the City Bank of London to sanction the sale made by the said 
Allen. The whole two millions of dollars of bonds were placed under 
his control. The proceeds of seven hundred and fifty bonds would 
belong to him. He did not succeed in making any sale of the 
nds. 

Q. State whether or not the Southern Inland Navigation and Im- 
rovement Company — — made u contract with Sir Edward 
ames Reed in relation to the sale of these two million bonds; if so, 

can you produce tliat contract or an official record of it in the 
minutes of the company? 

Solicitors for complainant note the same objections as to the con- 

tract above. 


A. They did make such contract, a copy of which is spread out on 
the records of the company and was ratified by the board of direct- 
ors and bears date March 23rd, 1878, which copy commences on 
page 84 and ends on page 98 of the minutes or record of said com- 

any in evidence. 
210 Q. At the time these bonds were delivered to Reed under 
this contract did the Southern Inland Navigation and Im- 
provement Company claim title to the entire two million bonds or 
their proceeds? If not, state who else owned or was interested in 
them or any portion of them. 

A. Mr. W. H. Bennett had a claim upon seven bundred and fifty 
of the bonds. I had aclaim on the bonds for moneys advanced to 
the company, representing myself and other parties. 

Q. Subsequent to the making of this contract. with Reed were any 
of these bonds issued to Reed? And, if so, state the number and the 
manner of their issue. 


Quesiion objected to by complainant’s solicitors on the ground 
that it is irrelevant and because it is not the best evidence. 


A. Mr. Reed informed the company that, in accordance with the 
provisions of ‘his contract, he had taken three hundred and twelve 
of the bonds; had cut the coupons off and sent them to the company. 


The testimony is objected to by complainant's solicitor as hearsay. 


Q. Are you acquainted with the handwriting and signature of 
Sir Edward James Reed ? EAN 


A. I am. 
Q. Pleasestate whether or not that is his handwriting, and whether 


it is the communication referred to. (Witness handed a letter.) 


Question objected to by complainant’s solicitors on the ground it 
is irrelevant and improper. N 


A. This letter bears his signature and is the communica- 
211 tion referred to. 
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. — * is offered in evidence and is filed and marked Ex- 
ibit “Q.” 

Q. Have you read the testimony of Mr. Geo. A. Everett given in 
this cause before Nettleton and Orr in New York ? 

A. I have. 

Q. Please state when and how you first became acquainted with 
Mr. Everett. 

A. I met him in New York some time in January, A. D. 1883, in 
the office of J. B. C. Drew, who introduced us. 

4 did you come to meet him in New Yerk at the time 
sta 


Question objected to as being irrelevant. 


A. I came as requested by him in a letter dated November 20th, 
1882, and which I now hold. 


The letter is offered in evidence by solicitor for Southern Inland 
8 — and Improvement 2 

Solicitors for complainant object to the introduction of the letter 
without a proper predication of proof. 

Q. Are you acquainted with Mr. Everett’s handwriting ? 

A. Iam. This letter is in his handwriting and I received it by 
due course of mail, and in answer to it I met him in New York. 


The letter is again offered in evidence. 
Its introduction is objected to as irrelevant. The letter is filed in 
in evidence, marked Exhibit R. 


. Were you acquainted with Mr. Everett, or had you ever met 
him previous to that meeting in New Vork? 
A. I have no recollection of meeting him until I met him in New 
York at the time stated. 
Q. Did you, when you met him in New York in 1883, have 
212 any conversation with him at the St. Denis Hotel or at Mr. 
Drew’s office relative to the bonds of the Southern Inland 
Navigation and Improvement Company and the bonds then held by 
Mr. Bennett? And, if so, state what that conversation or conversa- 
tions was or were. 
A. We had several interviews and talked the matter over freely. 
I told him everything that I have heretofore testified to in my tes- 
timony to-day to this extent. I told him of the contract existing be- 
tween the Southern Inland Navigation and Improvement yoy ae / 
and the American Contracting Company; of the number of bo 
which they had earned ; of the Reed contract ; showed him the com- 
munication from Reed filed in evidence to-day. I informed him of 
the contract existing between the Southern Inland Navigation and 
Improvement Company and the bonds of trustees of the internal 
improvement fund. I informed him of the company’s borrowing 
the three thousand pounds from Mr. Bennett, and of the amount 
of money which I received from Mr. Bennett, and of the fact that 
Mr. Bennett did not forward the balance of nine hundred pounds 
which was due in that negotiation when he agreed to; that he 
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did not pay the nine hundred pounds which is due the company 
or the eight pounds that was to be paid the City Bank of London 
until after the contract had been made between Sir Edward James 
Reed and the company. I also informed him that the company 
could not legally issue more than the bonds earned by the American 
Contracting Company. I did not tell him that if more than fifty 
bonds were issued that it would render me liable with penitentiary. 
I did tell him that if more than seven hundred and fifty bonds 
213 were issued by me it would be an act of malfeasance * my 
rt and subject me to criminal prosecution, and might send 
me to the penitentiary. 

Q. State what, if anything, was said by Mr. Everett with regard 
to the fifty bonds held by Mr. Bennett and the foreclosure of the 

mortgage for their payment. 


Question objected to because it is irrelevant and hearsay. 


A. He said he fully represented Mr. Bennett in this matter, and 
proposed that the deed of trust be foreclosed on ‘these fifty bonds 
alone and ignored all other claims, and by so doing I could be reim- 
bursed by receiving one-half of the property. This I declined to do, 
as I represented other interests besides my own. He threatened, if 
I did not, to have the bonds sold to some outside party and bring 
suit on the note. He did bring suit on the note. 


Solicitor for complainant objects to that part of the answer having 
reference to suit on a note because it is not responsive to the ques- 
tion and because it is not the best evidence. 


Q. Did you say to Mr. Everett that Mr. Bennett was the only per- 
son who held any bonds for value ? 

A. No; I did not. I always insisted that the bonds due the 
American Contracting —s were out for value received. He 
insisted they were not at all. (This last sentence is withdrawn by 


witness.) 


— being cross-examined by solicitor for the complainant, 
said : 
Q. Were these two million bonds ever in your actual possession 
after they were certified by the Union Trust Company ; if 
214 so. when and where? 
A. I considered them in my possession. They were on 
deposit at the City Bank of London, subject to my order. 

. If you had gone to this bank and demanded of them these 
bonds would they have been delivered to you at once and without 
payment of the charges upon them? 

Question objected — by solicitor for Southern Inland Navigation 


and Improvement Company on the grounds that this — not the 
proper witness to testify as to what the bank would have dune in an 


ussumed case. 


A. I do not know what the bank would have done. The bank 
had advanced the express charges upon them, and there were other 
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Charges due the Union Trust Company, which were all included in 
the eight hundred pounds I left with Mr. Bennett to pay them with, 
and which was paid them some two or three years afterwards. 

Q. When were you elected president of this company ? 

A. On the 19th day of January, A. D. 1874. 

Q. By whom were these honds sent to the City Bank of London? 

A. They were sent by the Union Trust Company at the request 
of the Southern Inland Navigation and Improvement Company. 

Q. Has the Southern Inland Navigation and Improvement Com- 
pany any statements made at the time the work was done, or about 
that time, of the work done by the American Contracting Company 
and of the amount of money, if any, expended by that company on 
this work? If so, please produce them. 


Question objected to, and solicitor for the Southern Inland Navi- 
gation and Improvement Company declines to produce any docu- 
ments without legal demand and notice. 
215 The defendant company and its solicitor are requested to 
file any such statements or exhibits with the examiner as a 
part of this testimony by the solicitors of the complainant. 


A. The chief engineer of the work issued his certificate to the 
effect that the dredge-boat had been built in accordance with the con- 
tract; iat the river had been improved and made navigable from 
Lake Harney to Lake Washington in coniormity to the contract. 

Q. Who was the chief engineer of the company and who made 
the certificate? 

A. I was myself at that time. | 

Q. Who composed the American Contratting Company ? 


The best evidence is the records of the company, and on that 
ground question objected to. 


A. Chas. H. Allen was one, Willis Gaylord, Jno. Flanagan, and 
others, whose names I forget. 

Q. Were you a member of that company? 

A. No, sir. 

= When was this company incorporated and where was its home 
office? 

A. I was informed it was incorporated in the State of Connecti- 
cut. I met the parties in New York city at 58 Wall street, which 
was the office there. 

Q. What was the business of this company ? 

A. To take contracts of internal improvements of all kinds. 

Q. As chief engineer did you exhibit this dredge you speak of ; 
what was its capacity and what did it cost ? 

A. I think it cost about fifteen thousand dollars. Its capacity 

was five hundred yards per day. 
216 Q. Whose property was the dredge? 
A. It was the property of the American Contracting Com- 


pany. | 
Q. How long was this contracting company actually at work 
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dredging or straightening the river and lakes you speak of and 
about what force of men did they have at work ? 

A. They commenced work some time in the winter and quit 
some time in the September following. They had a superintendent 
and captain, chief engineer and assistant, cook, and a flat to haul 
wood on, and employed Harts’ steamer, the Panasoffkee, to tow the 
dredge from place to place and to tow wood ; in some places wood 
had to be towed a hundred miles. 

Q. Do you know what amount of money did the American Con- 
tracting Company spend in this work ? 

A. I do not know. 

Q. Did you ever have any conversation with Mr. Allen, president 
of — company, about the amount of money he expended on this 
work? 

A. He did not. 

Q. Did you, as chief engineer of the Southern Inland Naviga- 
tion and Improvement Company, examine the work going on; if 
so, how often? ; 

A. I did. I took Mr. Adams, the secretary of the board of trus- 
tees of the internal improvement fund, there. I was there several 
times. 

Q. How many yards of actual dredging did this contracting com- 
pany do? 

A. I don’t know. The work was not to be paid for by measure- 
ments; consequently I never measured it. 

Q. Are you a civil engineer by profession ? 

A. I am. 
217 Q. As a civil engineer, after examining the work done, 
could you not give us an estimate of its cost? 

A. I suppose I might. On the basisthe Government gets its work 
done it would cost a hundred and fifty thousand dollars. 

Q. I understood this company made the St. John’s river navi- 
gable from Lake Harney to Lake Washington. For what draft of 
steamboais or sailing vessels was it made navigable, and how long 
will it remain navigable, and for what size of boats was it navigable 
before this dredging, and what was the character of obstructions re- 
moved ? 

A. It was made navigable for a boat draining three feet of water ; 
sometimes it may be reduced to two feet. It is navigable now, and 
is the principal means of communication to Indian river. It is con- 
stuntly navigable. It was not navigable for a steamboat of any 
draft before the dredging. The work was cutting off and deepening 
the bars at Lake Harney and other places; cutting off elbows and 
straightening the river. 

Q. Did the American Contracting Company do all the work they 
contracted to, or did they stop? 

A. No, sir; they contracted to do the entire work clean through, 
2 stopped before they had completed tlie work they contracted to 


o. 
Q. At the time you gave the order to William H. Bennett to get 
the two thousand bonds from the bank to be delivered to Reed was not 
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the title to the two thousand bonds then in the company, and did 

you not as president have the right to deliver the two thousand 

bonds under the contract with Reed, and were they not so de- 

218 livered to Reed on your order as president of the company? 

A. I considered that the title to the bonds was in the com- 

pany, subject to these liens I have before testified about in my direct 

examination. According to the arrangements with different parties 

the bonds were to be held together and sold in a lump. These two 

thousand bonds were delivered to Reed on my order as president of 
the company according with the contract with Reed. 

Q. Did you consider that Sir Edward J. Reed had any valid 
claims on your company or any right to retain any of these bonds 
for himself, as referred to in his letter, and did the said Reed ever 
actually loan your company one dollar or make sales of any bonds 
for your company and report the process to the company ? 


Counsel for defendant company objects to the question on the 

— Ist, it simply calls ſor an expression of opinion, and, 2nd, 

use it refers to a matter exclusively between the company and 

Sir Edward J. Reed and not relevant to this case. Under advice of 
counsel the witness declines to give an opinion. 


A. I decline to answer, by advice of counsel. 

Q. Did the defendant company owe Sir Edward J. Reed fifty-four 
thousand five hundred and fifty pounds, mentioned in his letter filed 
in evidence, for which he states he has taken three hundred and 
twelve pounds? If they owed it, for what? 


Counsel for defendant company objects to the question because 

the amount, if any, which the company may owe Sir Edward J. 

is in dispute between Reed and the company, and until 

219 such dispute is determined the witness cannot testify as to 
what amount may or may not be due. 


A. The defendant company does not owe Sir Edward J. Reed 
that amount. 
~ Q. Have you not, since these bonds were placed in Sir Edward 
J. Reed’s hands, as president of the said company, given an order 
on him for the bonds to deliver them up as the property of the 
company ; and, if so, with what result? 


Counsel for defendant company objects to question as being irrele- 
vant. 


A. I have written him communications several times and had a 
rsonal interview on the subject requesting a delivery of the bonds. 
Ie refused to deliver them. 
Q. Did you not write several letters to Mr. Bennett in which you 
admitted his claim and advised him to sue for it? 


Question objected to by counsel for defendant company as being 
parol evidence of the contents of a written instrument. 


A. I have w-itten him several letters upon that subject. I do 
not remember their contents. The substance was I advised him to 
sue for his claim. 
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Q. Were the interest — — on the outstanding bonds of the 
company ever paid — were they? 

A. Not to my knowledge. 

Q. Was any sinking fund paid to the Union Trust Company 
under the mortgage? 

A. Not to my knowledge. 


220 Cuas. P. GrEENovuGH, Administrator, 
v8. 
Tue TRUSTEES OF THE INTERNAL Imp. Funp. 


In the Matter of Retition of Wu. H. GLEASOoN. 


It is agreed by and between the counsel for the respective parties 
to this suit that in the absence of Philip Walter, master in said 
cause, D. U. Fletcher shall act as examiner in taking testimony 
herein on this 28th day of March, 1885, the testimony so taken to 
be used by either party in the said cause and also in the case of the 
Union Trust Company vs. The Southern Inland Navigation and 
Improvement Company and the Trustees of the Internal Improve- 
ment Fund. 

It is also further agreed that such portions of the journals of the 
Legislature of the State of Florida, including reports of public 
officers, as relates to questions in controversy in either or both of 
the above suits shall be read in evidence by any party in said suits, 
subject to objections as to irrelevancy. Solicitor for the petitioner 
here gives notice that he read in evidence a resolution of the board of 
trustees dated March 16th, 1870, published on page 109 of the jour- 
nal of the Assembly for 1871; also a resolution dated August 24th, 
1870, on page 111 of said journal; also resolution dated September 
19th, 1870, on page 112 of said journal. 


Q. In your previous testimony in this case you state the 

221 company made an arrangement with you to furnish.coupons 

to pay for the lands which the company had contracted to 

purchase of the trustees of the internal improvement fund; state 
what, if any, consideration you were to receive for so doing. 

A. It was agreed between the Southern Inland Navigation and 
Improvement Company and myself that I should furnish the coupons 
at — own expense and should have the lands conveyed by the 
board of trustees to the Southern Inland Navigation and Improve- 
ment Company, for which they were to pay me twenty-five dollars 
in cash for each section to them conveyed, to be paid out of the pro- 
ceeds of the bonds when sold. It was further agreed that for my 
services I should have forty sections of land for my own use and 
benefit. 

Q. What particular lands were you to receive ? 

A. The lands within the limits of the grant as granted by the 
board of trustees to the said company, being the lands which were 
to be paid for by these coupons. 


Solicitors for the trustees of I. I. fund object to the above testi- 
mony as irrelevant. 
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Q. Did you receive the forty sections referred to in your agree- 
ment; and, if so, when and how? 


Question objected to by solicitors for trustees I. I. fund as being 
irrelevant and not in rebuttal. 


A. I received thirty-six sections and P, which was conveyed to 
Mrs. Gleason b my order. 

Q. Witness handed a paper and asked if he is acquainted with 
the — to it; and, if so, whose is it? 

A. Iam. It is S. B. Canover’s signature. I received it from S. B. 
Canover. 


222 The paper is offered in evidence and filed, marked Ex- 
hibit “S.” 

Q. State whether or not the lands described in this certificate were 
conveyed to Mrs. Gleason, at your request, as part of compensation 
to which you were entitled for services, as heretofore testified to. 

A. They are the same lands. 

Q. What funds are referred to in Canover’s certificate as having 
been placed in hands September 10th, 1870? Were the bonds re- 
ferred to in certificate Exhibit “S” as placed in Canover’s hands 
Sept. 10th, 1870, the same funds referred to—S. B. Canover’s receipt 
of that date, which is filed in evidence in this cause? 

A. They are. 

Q. This paper apparently shows that these lands were to be con- 
veyed to you individually at the rate of one and yes per acre? 
State whether o. not this transaction was a part of and in pursuance 
of the contract between the trustees of the internal improvement 
fund and the Southern Inland Navigation and Improvement Com- 

ny, and whether they were paid for at the rate of one and p dol- 

ars per acre, or at what price. 


Question objected to by solicitors for the trustees of the I. I. fund 
on the ground that it is an attempt to contradict the written evi- 
dence as contained in Exhibit“ S.“ 


223 Exuisit “ .“ 


BroaDWAY CHAMBERS, WESTMINSTER, 
Lonpon, S. W., March 26th, 1881. 
To Governor Gleason, chairman of the Southern Inland Navigation 

and Improvement Company, Florida, U. S. A. 

Dear Six: Herewith I have the pleas::re to hand you my account, 
in duplicate, against your company to present date under the agree- 
ment between us of March 23rd, 1878. You will observe that it 
shows an indebtedness to me at yesterday’s date of 54,550 pounds. 
In order to prevent as far as possible the further accumulation of 
interest against the company on account of the first loan of 50,000 
pounds I have thought it desirable for the benefit of the nee 
to exercise the option given to me by clause 15 of purchasing bon 
at 80 per cent. and applying them, clause 16, in repayment, as 
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nearly as possible, in full of the above first loan. For the purpose I 
have taken 312 bonds, which, at 80 per cent., are equivalent to 
49,920 pounds, for which amount I herewith enclose receipt, to- 
gether with the coupons of the 312 bonds cut off and cancelled. The 
account is sent in duplicate that you may, if you please, sign or ini- 
tial one copy and return it to me for record. 

The first loan being exhausted by the operation of the agreement, 

I now have the pleasure to forward you a formal notification 
224 of the further loan of 25,000 pounds which I have this day 

made the company. Observe that while quite ready to in- 
crease the amount when necessary I have thought it desirable in the 
interest of your company to limit the second loan to the amount 
named. I shall feel obliged by your forwarding me promissory 
notes of the company for the amount in pursuance of clause 13. 

I avail myself of the opportunity of again calling your attention 
to the fact that your company has noi yet taken steps to show and 
establish to my satisfaction the various matters set forth in clause I. 
I trust that the recent railway decision of the Supreme Court will 
facilitate your speedy compliance with the conditions of the agree- 
ment in this and other respects. I presume, of course, that the 
delay that has occurred on your part, however much to be regretted, 
has been unavoidable, but I earnestly hope it may not continue 
much longer. 

In order to assist your company in this matter, and to set free the 
enterprise of your company, I am making renewed strenuous exer- 
tions to free the State of Florida from its indebtedness, and to set 
free the bonds from the liens that encumber them, and I am happy 
to say that I am now sanguine of soon attaining success in this re- 
spect; although under no obligation, of course, to do this, I am 
sparing no rains to accomplish the object. 

I am, sir, yours very truly, E. J. REED. 


225 Ex HIT“ R.“ 


39 WALL Sr., New York City, Nov. 20, 1882. 


I have seen your various letters to Mr. Bennett and General 
Roddy, and am now in New York for the purpose of taking action 
of some kind to recover the money due Mr. Bennett on the bills and 
collateral security of the Southern Inland Navigation and Improve- 
ment Company, but before doing so I am anxious to see you and 
confer with you as to the best manner of acting. I am informed 
that you are now in Florida and will come there to see you if it is 
impossible for you to — New York, but would prefer to see you here. 

Will you favor me with a line by return, stating where and when 
I could see you, and generally with your views as to the best method 
of procedure, 

And oblige, yours truly, GEO. A. EVERETT. 


W. H. Gleason, Esq., Jacksonville, Florida. 
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* 
P. S. I have a portion of the bonds with me and the remainder 
are subject to call when needed. I have full power from Mr. Ben- 


nett to act in the matter. 
4 - G. A: E. 
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I hereby certify that W. H. Gleason has applied to purchase the 
following-described lands, to wit: 


Parts of sections. 


Sec 
Town 
Range. 
Acres & 
hund’s 


r A sain Ge 25 
All of fractional ................ . 26 208. 
* of section .. sits meal 27 
N. E. J. E. ahem W. J, N. “Jot S. E. J. & 8. 
E. Je 1 CC 28 208. 


E. — — . K = eo PE 


W. I of c . . — 


All of sec. ..... ODER BBE I 23 228. 
8. E eee, 10 21 8. 


N. = f NN 


1 

> . 1421 8. 34 EK. 240.00 
D ̃˙ ————. . oe ew 7 218. E. 308.67 

a el 8 218. E. 319.76 

" r A NE SF NT 9 218. E.] 320.12 
D 4 . 10 218. E. 320.24 

| rr A ö 11 218. K. 320.16 
„rr 14 218. 82 k.] 319.84 
TT 15 218 E.] 320.08 


| Lots I and E. J of S. E. .... ....-. .... .----- 1119 
ö 12 19 

ö All of fractional. ͤ—L—ũ—A aliiiitinadilan 13 19 

ö 1 27 

1 212 
227 r 3 278. 


2 464 „„ „ „%“ ü„%.f % „%% ͤ::ꝙd⁰ „„ „ͤ% „ „„ 8 


S8 ͤsssrs 888888 SSS 


4 ͤ ͤ 8 10 
r ˙¹1w⁰A˙1¹w·ͥ·•· ̃ ͤ⁴u. Tt; 11 
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r ̃’²⅛o *. U U 
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All of section „ 
r A w 
.. ini nissiis teenie 
All of section 
W. Jof N. W. I, W. j of S. E. Tor S. W. 1 * 
Lots 1, 2, and 3 6 
g S. E. | of N. W. | & W. J of N. W. 1 — 
All of sec. 5 . A 
ö.... FN 
ö . ect, cn 
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Exnuisit “S”—Continued. 


8 

; 8 8 2 

Parts of sections. ; be 5 5 

4 S8 8 | <4 
W. Jof N. E. }, W. Jof S. E. J, & lots 1, 2, and 3. 11 278. 37 E. 73.50 
ee. 0er... 18 78. 37 EK. 240.00 
1 « XN enn nie 19 278. 37 EK. 320.00 
„ , ens 28 27 8. 37 EK. 80.00 
228 S. E. & W. j of sec. — 29 278. 37 K. 480.00 
All of sections . 30, 31, & 32 278. 37 E. 1, 920.00 

W. j of 8. E. j and W. )) —•[P ---. | 33 | 27 8. 37 E. 400. 


And that said land is swamp land and subject to entry at $1.25 per 
acre, containing twenty-three thousand one hundred and eighty- 


eight acres (23,188), $28,985.00. 
FRANK W. WEBSTER, 


Salesman of Board Trustees Internal Improvement Fund. 
Per W. T. W., Clerk. 


TALLAHASSEE, FLORIDA, Feb’y 18, 1871. 


I hereby certify that the funds placed in my hands September 
10th, A. D. 1870, for the payment of the above-described lands, as 
per certificate of deposit of above date, are still in m y possession. 

S. B. CANOVER, 
State Treasurer. 


I do hereby sell, transfer, and set over unto Sara G. Gleason all of 
the lands described in the written certificate—the lands situated in 
township twenty-seven, in ranges thirty-six and thirty-seven south 


of the land in the aforesaid transfer—to Mr. H. Clay. 
W. H. GLEASON. 


229 A. The consideration in the deed to the Southern Inland 
Navigation and Improvement Company isonedollar. Accord- 
ing to the terms and conditions of the contract between the board of 
trustees and the Southern Inland Navigation and Improvement 
Company was the board should continue to sell lands within the 
limits of the grant, and the proceeds arising therefrom should be 
placed to the credit of the company. The board of trustees were 
selling lands at that time at one 75, dollars per acre. The certifi- 
cate of a salesman on that entry is the certificate showing the price 
the lands were being sold for. Before the delivery of the deed to the 
Southern Inland Navigation and Improvement Company I had a 
settlement with Mr. Adams. These lands were a portion of the 
lands which the trustees of the internal improvement fund had agreed 
to convey to the Southern Inland Navigation and Improvement 
Company and were settled for as agreed, at the rate of twenty-five 
dollars per section. 
Q. State whether or not, previous to the execution of the deed by 
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the trustees to the Southern Inland Navigation and Improvement 
Company, the coupons covered by those receipts given by Canover 
and in evidence in this case were treated by the trustees as your in- 
dividual property or as the property of the Southern Inlard Navi- 
gation and Improvement Company. 


Question objected to by counsel for trustees I. I. fund and for H. 
C. Hepburn, intervening, because it asks for a construction of the 
— of the trustees and seeks to contradict the coupons them- 
selves. 


A. They were treated as my individual property. 
230 Q. Did you deposit with the trustees any other coupons 
besides these covered by these receipts; and, if so, were such 
deposits carried into the same accounts with the coupons covered by 
these receipts? 


Question objected to as not being the proper evidence of the facts 
sought to be elicited. 


A. I did make other deposits of coupons and they were carried 
into the same account. 

Q. With whom were such deposits made and who kept the ac- 
counts! 


Question objected to as irrelevant, the witness having put in as 
the foundation of his case the coupons embraced in the three receipts 
set up in his petition. 


A. The deposits were made with Mr. Adams and he kept the ac- 
counts. 

Q. Did you, at any time after the execution of the deeds to the 
Southern Inland Navigation and Improvement Company and to 
Mrs. Gleason, have any settlement or statement of account with Mr. 
Adams, as treasurer of the board of trustees, relative to the coupons 
and lands? 

A. I did. 

Q. Have you a copy of that statement? 

A. I have not. 

Q. Have you examined your accounts and memoranda and are 
you able to state what that settlement was; if so, have you made a 
statement which will correspond with the settlement made at that 
time? 


Question objected to as being illegal, as no memorandum of state- 
ment can be used unless it first appears that the memorandum was 
made at the time of the occurrence of the facts or contract- 
231 ing of accounts in the said statement referred to. 
A. I have. 
Q. Can you state what amount of lands were charged to you on 
that account and at what rate? 
A. The lands charged to me in that settlement were the lands 
charged to the Southern Inland Navigation and Improvement Com- 
pany and those charged to Mrs. Gleason, as described in Exhibit“ , 
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at the rate of twenty-five dollars per section. No other lands were 
charged to me in that statement. 

Q. After deducting the amount of these lands from the total 
amount of coupons which had been placed to your credit what, if 
any, balance remained to your credit? 

A. There was between five and six thousand dollars. 


The question is objected to and asked subject to that objection, 
that it is illegal and irrelevant. 
Q. Have vou read the testimony given by S. B. Canover, at Talla- 


hassee, in this cause? 


A. I have. 
Q. Is it true, as stated by Canover, that any of the coupons paid 


to him and covered by his receipts of file in this cause were punched 
or cancelled ? 

A. He is mistaken; there was none of them punched or cancelled. 

Q. Who wrote the receipts which Cunover signed? 

A. Two of them were written by him and one of them by some 
one else—his clerk, I think. I had nothing to do with dictating the 
receipts or drawing them. 

Q. You have stated in your testimony that Canover’s receipts of 

Sept. 10th for forty thousand dollars in coupons included an 
232 order of General Littlefield or the comptroller.. Do you wish 
to make any connection to that testimony ? 

A. I find upo: examination that the order of the comptroller was 
not included in that receipt. Mr. Canover’s statement on that point 
is correct. 

Q. Did you at any time or in any manner guarantee the bonds of 
the company or make any representations to Mr. Hepburn or to Mr. 
Bennett or to any other person that you or your property were or 
would be in any manner responsible for the bonds of the Southern 
Inland Navigation and Improvement Company ? 


Question objected to on the ground that it is irrelevant. 

A. I never did. 

Q. Have you at any time or in any manner waived your claim 
against the Southern Inland Navigation and Improvement Com- 
pany for the full payment of the amount of the coupons paid by 
you for these lands out of the first proceeds of the company’s bonds ? 

Question objected to on the ground that his said claim is not 
within the issue in this case. 


A. I never have. 

Witness, being cross-examined by solicitors for the trustees of the 
inland improvement fund, said : 

Q. With whom was this contract to furnish coupons referred to 


made? 
A. It was an understanding had with the president and directors. 


Dr. Moragne was the president. 
Q. Was this agreement evidenced by any resolution or other cor- 


porate action of the company ? 


* 
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A. Not fully; there is a resolution passed by the board 
233 giving me a lien upon the bonds for what the company owed 
me. 

Witness refers to resolution on page 55 of the record of said 
company. 

Q. Can you give any reason why that contract was not made a 
part of the recorus of the company? 

A. We expected to sell the bonds immediately, and everybody 
was cognizant of the facts and it was omitted. 

Q. Witness handed Exhibit “S” and his attention called to the 
alteration of the dates at the bottom of the 3rd page in the certifi- 
cate and asked how he explains it. 

A. This certificate was in the hands of the man who made out 
the deeds; when it came back into my hands it was as it is now. 

Q. Are these lands mentioned in Exhibit “S” still held by your 
wife or her assigns ? 

A. Some are held by ber and some by her assigns. 

Q. What do you mean by the trustees treating the coupons depos- 
ited by you as your individual property ? 

A. They allowed me to use the proceeds of them. After I depos- 
ited the coupons of the Atlantic and Gulf Central railroad at that 
time — were not received for lands, and I went before different mem- 
bers of the board upon that subject, and they said I must produce 
satisfactory proof that these coupons were all right. I wrote to Mr. 
Littlefield on that subject. In all conversations they treated them 
as if they were my coupons. 5 

Q. Did you not heretofore testify in this eause that these coupons 
were paid over to Mr. Canover in the purchase of the lands deeded 
to the Southern Inland Navigation and Improvement Com- 

ny? 
234 9 I have testified before and testify now that these coupons 
were paid over to Mr. Canover for the purchase of the lands 
deeded to the Southern Inland Navigation and Improvement Com- 
pany. 

Q. Was not your agreement with the company that you should 
pay the trustees the coupons for the company in purchase for their 
ands, and the company should repay you out of the proceeds of 
bonds or in some other way ? 

A. I have already stated what the conditions were. The agree- 
ment with the company was that I should furnish the necessary 
amount of coupons to pay for the lands granted, for which I was to 
receive from the company twenty-five dollars cash for each section 
to them conveyed and forty sections of land in addition thereto for 
my own use and benefit. 

Q. Did you get that land? 

A. I got a portion of it. 

Q. Haven’t you a suit pending against this company for what 
they owe you? 

A. I have a suit pending for money advanced and expenses and 
services other than these heretofore testified to. 
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Q. What are those services ? 

A. Among other things, for expenses incurred in making surveys 
of land and making trips, in getting deeds recorded, steamboat hire 
in making examination of the river, and various other things. 

Q. What were the services for which you were to receive land, as 
heretofore testified to? 

A. I looked after making deeds, examining descriptions, the United 
States patents, getting deeds printed, reviewing it, correcting by the 


—, etc. 


235 It is stipulated by counsel hereto that the certificate from 

the State land office at Tallahassee, showing the sale of certain 
lands embraced in the deed to the Southern Inland Navigation and 
Improvement Company and of the entries made by W. H. Gleason 
on his order, shall be received in evidence, and certified copies of 
the record of the board of trustees in relation to the matters at issue 
in either suit shall also be received in evidence, all of them subject 
to objections by defendant company hereby noted of relevancy. 

W. H. GLEASON. 


Sworn to and subscribed before me this 28th day of March, A. D. 
1885. 
D. U. FLETCHER, Examiner. 


236 Exuisit T.“ 


Orrick OF TREASURER, 
TALLAHASSEE, FLORIDA, Sept. 10, 1870. 


Sin: This is to certify that William H. Gleason has this day left 
on deposit with me forty thousand dollars in coupons of the different 
Florida railroads, said coupons to apply in the payment of lands 
purchased and to be purchased by him from the internal improve- 
ment fund for his own benefit, and the Southern Inland Navigation 
and Improvement Company for such lands as have been granted to 
said company by the board of internal improvement. 

S. B. CANOVER, 
Treasurer of Board Internal Improvement Fund. 


This is to certify that Hon. Wm. H. Gleason has this day deposited 
with me fifteen thousand nine hundred and sixty-six dollars in cou- 
pons of the Florida, Atlantic and Gulf Central R. R. Co. bonds, said 
coupons to apply on purchase of lands by che Southern Inland Navi- 
gation and Improvement Company when the board of internal im- 
provement shall have resolved to receive such coupons for public 

lands and when said company shall have selected and applied 
237 for such public lands as have been granted them by the said 
board of internal improvement. 

Tallahassee, Florida, April 9th, 1870. 

S. B. CANOVER, 
Treasurer B’d Internal Improvement, State of Fla. 


on. —" W a 
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Received, April 13th, in Florida R. R. coupons, eighteen hundred 
and sixteen P dollars. 
S. B. CANOVER, 


Treasurer Board of Internal Improvement. 


238 Testimony. 


THe Union Trust Company or New York 
v8. 


THe SOUTHERN INLAND NAVIGATION AND IMPROVEMENT CoMPANY 
and Trustess I. I. Funp or Fioripa. 


JACKSONVILLE, FLORIDA, March 30, 1885. 


Geo. A. Everett, Esq., being sworn on behalf of complainant, de- 
poses and says: 

Q. Will you state if you have heard the testimony of Mr. Gleason 
in this case given on the 28th instant? 

A. I have. 

Q. Will you state when and where you first met Mr. Gleason ? 

A. In the office of William H. Bennett, 14 Red Lion square, Lon- 
don, in the year 1877, I believe. 

Q. Will you state, in skort terms, what circumstancescall to your 
mind that meeting ? 

A. I had previously been informed by General Roddy that a Gov- 
ernor Gleason was in negotiation with him and other parties for the 
1 of raising means for the construction of a ship canal thr-ugh 

‘lorida, and when I met Governor Gleason in Mr. Bennett’s office 
he was pointed out to me as the gentleman with whom the negotia- 
tions were being made. 

Q. At the conversations in New York city referred to by Mr. Glea- 
son, what was stated as to the number of bonds issued or that could 
be issued ? 7 

A. In our first conversation there was no reference or pretense of 

any bonds having been issued save the fifty then in the hands 
239 of Mr. Bennett as collateral. Gleason asked me to use these 

bonds as a means of — a suit, not for their foreclosure, 
but for the purpose of reinstating his company in the franchises, 
rights, and privileges, which I declined todo. My previous testimony 
given before Nettleton & Orr, commissioners, in New York, is strictly 
and entirely correct in regard to conversations therein alluded to. 
For the first three months after my urrival in New York Mr. Glea- 
son continually stated that Mr. Bennett was the only person who 
held any outstanding bonds of the Southern Inland Navigation and 
Improvement Company for value, and he stated it in the presence 
of J. B.C. Drew and others. When I finally refused to use the 
bonds for any purpose save that of foreclosure I offered to surrender 
them, together with the note for three thousand pounds sterling, — Mr. 
Gleason on his payment of principal and interest of said note. This 
Gleason said he would accept and could raise the money if I would 
allow him time to go to Philadelphia, which I did. On his stated 
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return from Philadelphia he informed me that he had failed in 
raising the money, when I informed him that I should cause the 
bonds to be sold and apply the proceeds to the payment of the note. 
It was after this that he first informed me that the American Contract- 
ing Company were entitled to seven hundred and — bonds, but 
he never stated that the bonds had been issued to such American 
Contracting Company; he said they were in the hands of Sir Ed- 
ward J. Reed, the agent of his company; he also wrote to Reed a 
letter, which he showed me, directing Reed 


240 Counsel for defendant company here objects to witness 
stating contents of written instrument and to the evidence on 
that ground. 


to return the bonds to his company. I have not the letter. 

Q. Will you state if Mr. Gleason ever mentioned to you, and in 
whose presence, the amount, if any, that had been expended by the 
American Contracting Company on the work of the Southern In- 
land Navigation and Improvement Company? 

A. Very frequently in the presence of J. B. C. Drew, I think; also 
ine th presence of F. W. Brooke and of William Fullerton he has told 
m the at the company owed Allen for money expended and work done 
by the American Contracting Company the sum of from twenty to 
twenty-two thousand dollars. I have frequently repeated these 
statements of Gleason to Allen, and he never intimated that more 
than that amount was due. He is aware of these proceedings, and 
I have from time to time given him tke various papers in the cause 
to peruse. I have informed him of the date now set for the hear- 
ing of the cause. After tliese bonds had been sold to Hepburn and 
these proceedings commenced by the Union Trust Company, Gleason 
had frequently told me that the amount of bonds to which the 
American Contracting Company were entitled was, first, fifty thou- 
— later he assured me that it was seven hundred and fiſty thou- 
sand. 

Q. Will you state what, if anything, you know as to the claim of 
Edward J. Reed against the Southern Inland Navigation and Im- 
provement Company and from whom you obtained your infor- 
mation ? ; 

A. Gleason has repeatedly told me, both in New York, London, 

and Florida, that his company never received one dollar from 
241 Reed, nor did they owe him either for money advanced or 

services performed. He has denounced Reed’s claim as a 
robbery or attempt at robbery of his company, which he would re- 
sist to the last. e informed me in London, in the summer of 1883, 
that he was there to compel Reed to deliver these bonds back to the 
— of his company. Later he informed me Reed had refused 
to do sou. 


Counsel for defendant company objects to all the foregoing testi - 
GEO. A. EVERETT, 


mony as illegal, irrelevant, and hearsay. 
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Sworn to and subscribed before me this 30th day of March, A. D. 


1885. 
D. U. FLETCHER, Examiner. 
[Endorsed :] Testimony taken by Fletcher, examiner. 


242 Inthe U.S. Circuit Court, 5th Circuit, Northern District of Fla. 


Francis Vosk, Complainant, 
v8. 


Harrison ReEeEp et al., Trustees of the Internal Improvement Fund, 
et al., Defendants. 


To the honorable the judges of the United States circuit court, 5th 
circuit, sitting in equity: 


And now into court here comes the Southern Inland Navigation 
and Improvement Company, a corporation organized and 2 
by virtue of the laws of the State of Florida, by its solicitor, D. 

olland, and, humbly petitioning, shows unto your honors— 

Ist. First. That this petition was created by an act entitled “ An act 
to organize the Southern Inland Navigation and Improvement Com- 
pany,” approved the 28th July, 1868, the main object of the creation 
of this company being set forth in the preamble to the act, and the 
Legislature, being desirous to induce immigration and to provide a 
cheap and easy outlet for the citizens in the interior portions of the 
peninsula of Florida and the Indian river country by encouragin 

a system of inland navigation and communication, crea 
243 this corporation of the name aforesaid as one of its instru- 

ments for that pu and gave to it certain powers, and 
especially the powers in the 5th section, and amongst others the 
right and authority to connect Indian river with the St. John’s river 
by a canal, and to sue and be sued by the name aforesaid. 

2nd. Second. That the State had for many years held a canal of this 
kind as one of its chief necessities of internal improvement, and 
provided aid and assistance for the construction thereof in an act 
entitled “ An act to provide and encourage a liberal system of inter- 
nal improvements in this State,” approved January 6th, 1855, by 
which act all the swamp and overflowed lands granted to the State 
by the United States by an act of Congress of September 28th, 1850, 
were, together with another grant of 500,000 acres, granted to the 
State for internal improvement purposes by an act of Con of 
3rd March, A. D. 1849 and the proceeds thereof were vested in the 
trustees who are defendants to this suit and for the purposes of the 
act. 

3rd. Third. That the State in the 4th section declared that a line of 
railway therein designated and “a canal from the waters of Indian 
river are (were) proper improvements to be aided from the internal 
improvement fund;” that the act designated the aid to be given 
to each of these two objects, to wit, a railway and a canal; and 
your petitioner avers and charges that the Legislature never intended 
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or contemplated by said act that any of the swamp or over- 
244 flowed lands or any part thereof granted by the State by the 

act of Congress of 1850 should be —— or applied by 
the trustees in aid of said railways; but, upon the contrary, provided 
in the 16th section of the act the means of executing the contract 
between the State and the United States, by virtue of which these 
lands were granted by Congress, to wit (in the language of the 
Supreme Court of the United States), “the contract required the State 
to appropriate these lands granted to the purpose of reclaiming them,” 
which the State did in the 16th section, requiring the trustees and 
making it mandatory on them that they shall hereafter “make such 
managements of the drainage of the swamp and overflowed lands 
as in their judgment may be most advantageous to the internal im- 
provement fund,” etc. 

Your petitioner avers and charges that the complainant and all 
other holders of railway bonds have no lien or charge or interest 
whatever in, to, or on that part of the said fund which is composed of 
said swamp and overflowed lands or the proceeds thereof, but that 
the lien of the complainants is confined to the said 500,000 acres or 
the proceeds thereof, and that said complainants have no right or 
title to question the acts of the said trustees or the contracts made 
by them relative to the said swamp and overflowed lands with any 
corporation or individual, but solely with regard to the disposition 
and management of the fund consisting of the said 500,000 acres or 
their proceeds, upon which there lien‘is, and not upon the swamp 
and overflowed lands or their proceeds. 

4th. Fourth. That your petitioner entered into certain con- 
245 traets and agreements with said trustees relative to drainage and 
constructing a canal connecting St. John’s river with Indian 
river and Indian river with Lake Worth and Lake Worth with 
Biscayue Bay by connecting various inlets by means of canals, 
which contracts were exclusively confined to the company purchas- 
ing the swamp and overflowed lands lying adjacent to the com- 
pany’s canals and river improvements, and in accordance with the 
duties and powers of the said trustees under the said section 16, 
one of said canals being the canal mentioned in the said 4th section 
of the act of 1855. 

5th. Fifth. That the complainant filed his bill in this court asa 
holder of certain railway bonds and coupons issued under said act, but 
that the company was not made a party to said bill, but certain other 
corporations, called the Fiorida Canal and Inland Transportation 
Company and the Southern Inland Navigation Company, were 
attempted to be made parties defendant, and process of subpoena 
was prayed for against them, the same being different and distinct 
companies. The last-named company, having a name very similar 
to this petitioner, was a corporation created by the general corporation 
laws of this State, while your petitioner is a corporation created as 
aforesaid by special laws of 1868, and can only be sued by its proper 
corporate name. 

hat no subpoena has ever been issued against your petitioner, 
and — begs leave to refer to the subpcena and returns thereon of file 
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in this case; that your petitioner has never before appeared in this 


cause or to this suit either by its officers, counsel, or otherwise. 
6th. Sixth. Yet, nevertheless, your petitionershows unto your 
246 honors that on the 4th day of December, A. D. 1873, the com- 
lainant obtained a decree, which, among other things, re- 
3 the contracts or agreements entered into by the trustees with 
your petitioner, and declared them to be null and void, and ordered 
“the lands undertaken to be conveyed or contracted to be conveyed 
shall be restored to the said internal improvement fund and be sub- 
jected to sale by the agents appointed by decree of this court,” etc., 
and thus disposed of the rights of your petitioners without there 
being a subpcena ever issued against this company or your peti- 
tioner, by counsel or otherwise, appearing in the cause, which decree 
thus disposed of their property and rights without hearing or oppor- 
tunity of being heard according to law and the practice of courts of 

uity. : 

ith Seventh. That your petitioner paid on thesesaid contracts with 
said trustees and in accordance with its provisions the sum of fifty- 
two thousand six hundred and forty-seven dollars in coupons of the 
several railway companies, for which the compluinant’s bill seeks to 
provide payment, all of which this petitioner will prove as this court 
may direct. 

Sth. Eighth. That your petitioner has expended more than sixty 
thousand dollars in the construction of dredge-boats, improvements, 
work, making the canals, and other — and issued bonds 
secured by deed of trust tothe Union Trust Company of New York 
to the swamp and overflowed lands. conveyed to this company by 
the said trustees of the internal improvement fund, which deed was 

of record in every county in this State where the lands were 
247 situated, said deeds being thus recorded under the laws of 

the State in April, A. D. 1871, and made contracts for the 
making and completing of said canals, to be paid for out of the pro- 
ceeds arising from the sale of their bonds, and obtained faith and 
credit in addition to the company’s own resources and moneys on 
the contracts and agreements made with said trustees, all of which 
several interests, rights, and property are destroyed and injured by 
the said decree thus made without this petitioner having been 
heard or having its day in court or the said Union Trust Company 
of New York being made a party to this suit. 

9th. Ninth. Your petitioner, on information obtained from the 
office of commissioner of lands and immigration and from the sur- 
veyor general of the United States for the State of Florida, states 
that there is about fourteen millions of acres of swamp and over- 
flowed lands which are or will be the property of the State under the 

»rovisions of the act of Congress of 28th September, A. D. 1850, ten mil- 
— of which have been confirmed or in the process of being con- 
firmed by the United States land office and four millions of acres 
are wv surveyed. 

That the contracts and agreements made by the trustees with the 
company would be, by drainage and opening up the country now 
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incapable of being cultivated, of vast benefit to the fund, without 
considering the public benefit derived from the canals. 
10th. Tenth. That your petitioner has not made this applica- 
tion earlier because, first, it was well known that the district 
248 judge, when presiding in the circuit court, would nut vacate 
or disturb any order or decree made by the circuit judge or 
by the senior justice; that Judge Woods has not been here since said 
decree was rendered, and that until this special term there was no 
judge holding court before whom this motion could be earlier made. 
llth. Eleventh. That your petitioner employed Theodore W. Bre- 
vard Jr., a solicitor of this court, to make this application now here 
made and to defend the rights of your petitioners, and that the presi- 
dent of this company was informed by said Brevard that he had 
during last winter given notice by letter to Mr. Jackson, the solic- 
itor of complainant, that a motion would be made to the court to 
vacate the said decree and order as to your petitioner rendered on 
said 4th of December, 1873; that said president assisted said Bre- 
vard as their solicitor during last winter in preparing the neces- 


“2 papers. 
That hearing there was to be a special term to be held by Mr. 
Justice Bradley, the said president hastened from Washington, D. C., 
to Jacksonville to have the application made and telegraphed to the 
said Brevard, at Tallahassee, to meet him here. Mr. Brevard an- 
swered on the 7th inst. “that he had been at his plantation sick, 
and will come down if able;” and later, to wit, about 10 o’clock, he 
received from his solicitor another telegram, as follows: “ If court 
certainly adjourns to-morrow let Holland prepare motion as well as 
possible; was utterly unable to get off, but if not too late will go to- 
morrow.” 
That the president of this company immediately thereon 
249 employed D. P. Holland, who prepared during the night this 
application ; that these circumstances prevented an earlier 
application to this court. 
herefore your petitioner prays the court— 

First. That it will vacate the said decree or so much of the same 
as relates to the petitioner and is above set forth, made December 
4th, A. D. 1873. 

Second. That your petitioners have leave to file such — as 
they may be advised by counsel are necessary ſor the defence of the 
interests of this company. 

Third. For such further order as to your honors shall seem meet 
and reasonable, the premises considered. 

W. H. GLEASON. 


D. P. HOLLAND, Of Counsel. 


Unitep SrArzs OF AMERICA, * 
Northern District of Fla., 


Before me personally came William H. Gleason, the president of 
the Southern Inland Navigation and Improvement Company, who, 
being first duly sworn, says the facts set furth as of his own knowl- 
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edge are true and those stated on information he believes to be true, 
and that the facts in the foregoing petition he gave and caused the 
aforesaid solicitors to give in the form of a petition in the manner 
and under the corporate name in which the petition is formed and as 

if the same was also an affidavit made by him personally; that 
250 all the facts stated are of his own knowledge other than those 


stated on information. 
WILLIAM H. GLEASON. 
; — to and subscribed before me this 18th day of May, A. D. 
875. 
PHILIP WALTER, Clerk. 


251 Circuit Court of the U. S., Fifth Judicial Circuit, Northern 
District of Florida. In Equity. 


Francis Vose, Complainant, 
v8 


» Harrison REEp et als., The Trustees of the Internal Improvement 
Fund of the State of Florida, et als., Defendants. 


To Henry R. Jackson, solicitor for Francis Vose. 


Sin: Herewith service is made upon you of a copy of certain 
amendments to the petition of said — filed in said cause on 
the 18th day of May, 1875, together with copy of the original peti- 
tion and suitable reference to the places where the said amendments 
are tu be inserted. : 


252 Circuit Court of the U. S., Fifth Judicial Circuit, Northern 
| District of Florida. In Equity. 


Francis Voss, Complainant, 
v8 


Harrison Reep et als., The Trustees of the Internal Improvement 
Fund of the State of Florida et als., Defendants. 


To the honorable the judges of the circuit court of the United States, 
fifth judicial circuit, for the northern district of Florida: 


And now comes the Southern Inland Navigation and Improve- 
ment Company and amends its petition filed in this court heretofore, 
to wit, on the 18th day of May, A. D. 1875, as follows: By striking 
out in the said petition all of clause or paragraph “ third by num- 
bering or designating as clause or paragraph “third” the fourth 
paragraph, a clause in said petition, and by writing the following 
words as the fourth clause, a paragraph thereof, viz: 

The petitioner further shows that the contracts and ments 
aforesaid made between the said The “rustees of the Internal Improve- 
ment Fund of the State of Florida and this petitioner were properly 

and legally made and entered into and cannot be distu : 
253 that by the provisions of the act of the Legislature of the 
State of Florida, approved January 6, A. D. 1855, referred to 


134 UNION TRUST CO. OF NEW YORK VS. SOUTHERN 


in the pleadings in this cause as “the internal improvement act of 
the State of Florida,” it is stipulated and required that, as to the 
swamp and overflowed lands, the said trustees shall make arrange- 
ment for their drainage such as in their judgment shall] be most ad- 
vantageous to the internal improvement fund and the settlement 
and cultivation of the lands; and that the said. trustees of the in- 
ternal improvement fund had not only a right, but it was their duty 
to enter into and execute contracts having in view the purposes 
aforesaid, and the improvement of the trust property confided to 
their management and direction by drainage, as in the case of these 
contracts with this petitioner, and to employ to that end a portion 
of the trust estate in order to render more valuable the remainder ; 
that by means of the contracts aforesaid it was the purpose of the 
varties thereto, and such would be and has, to a considerable extent, 

en already the effect that the value of the said fund — be enhanced 
and its efficiency greatly increased to meet and pay off all just in- 
debtedness against it. 

The petitioner shows further that the grants acquired by said 
company under the contracts aforesaid were made in the strict line 
of the trusts and purposes of the act of Congress entitled “An act to 
enable the State of Arkansas and other States to reclaim the swamp 
and overflowed lands within their limits,” approved September 28, 
1850, under which act the lands conveyed to this petitioner were 
ceded to the State of Florida; that by the provisions of the said act 

it is stipulated and conditioned “that the proceeds of said 
254 lands, whether from sale or direct appropriation in kind, shall 

be applied exclusively, so far as necessary, to the purpose of 
reclaiming the said lands by means of the levees and drains afore- 
said. The petitioner shows that a principal result to be realized from 
the said contracts in view of the parties thereto at the time the same 
were considered and executed and the effect of the proposed con- 
tracts would necessarily be to improve the said fund by draining 
and rendering fit for cultivation and settlement a very large area of 
land habitually covered by water, which land, unless this or some 
similar work be carried out, must remain permanently unreclaimed 
and valueless. 

The petitioner further shows that the complainant in this cause 
is the owner and holder of certain railroad bonds or coupons for in- 
terest thereon endorsed by the trustees of the internal improvement 
fund, and that he neither has nor can have any such lien, charge, or 
interest against or upon the said fund or that part thereof created 
by the said swamp and overflowed lands as entitles him to the relief 
prayed in this said bill against the petitioner ; that he has no inter- 
est, charge, or lien against the said lands which is not secondary and 
subordinate to the interests and rights of the petitioner. The peti- 
tioner insists that no such interest, charge, or lien has been or could 
be given by the provisions of the said internal improvement act to 
the complainant, and it is submitted that even if the said act or any 
provision thereof might have the effect, either directly or by implica- 
tion, to create such a lien in the complainant’s favor as to make that 
portion of the said fund which was created by and out of the 
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255 lands granted by the act of Congress aforesaid and their pro- 


ceeds primarily applicable to railroad purposes the same 
would be and is violative of the express conditions, stipulations, and 
trusts of said act of Congress, which provides that the lands acquired 
thereunder shall be applied exclusively, so far as necessary, to the 
purposes of reclaiming said lands by drainage as aforesaid, and the 
petitioner insists that any construction given to the complainant a 
right to subject the said fund primarily to the satisfaction of the 
securities held by him, which securities are coupons upon bonds 
issued as aforesaid in aid of railroad enterprises, would not only be 
injurious to the rig ts of the petitioner acquired under the said con- 
tracts in good faith, for value and without fraud of any character 
whatever, but be also subversive of the solemn trusts existing by 
virtue of the terms and conditions of the said act of Congress; that 
the said grant of swamp and overflowed lands could not have been 
accepted otherwise than with the conditions prescribed by the said 
act, and that, in point of fuct, it was so accepted by the State of 
Florida; that the said grant and its acceptance constituted a con- 
tract between the United States and the State of Florida which is 
binding upon the said State and cannot be violated by any act of 


its Legislature. 
D. P. HOLJ.AND, 
T. W. BREVARD, 
Of Counsel. 


256 Uwnitep States oF AMERICA, Northern Dist. of Fla.: 


Before the subscriber personally came William H. Gleason, presi- 
dent of the Southern Inland Navigation and Improvement Com- 
pany, and he, being duly sworn, says that he has read the foregoing 
amendment to the petition of said company, filed on the 18th of 
May, A. D. 1875, in the case of Francis Vose, complainant, vs. Har- 
rison Reed ei als., trustees of the internal improvement fund of the 


Stute of Florida, et als., and that the matters, facts, and things set 


forth and alleged in said amendment are true, so fur as they are set 

forth as of the knowledge of the petitioner, and so far as they are set 

forth upon information and belief he believes them to be true. 
WILLIAM H. GLEASON. 


1 to and subscribed before me this 2nd day of September, A. 
1876. 
PHILIP WALTER, Clerk. 

257 Served a true copy of the within amendment to petition 

upon Wilkison Call, Esq., attorney for Geo. H. Williams, at 
Jacksonville, in the northern district of Fla., this the 23rd day of 
November, A. D. 1876. 

S. CONANT, 


U. S. Marshal. 
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Served a true copy of the within amendment to petition upon 
Henry R. Jackson, solicitor for Francis Vose, at Tallahassee, Florida, 
this the 4th day of Dec., A. D. 1876. 

S. CONANT, 


U. S. Marshal, 
By S. TITBETTS, 
Dept. U. S. Marshal. 


Served a true copy of the within amendment to petition upon C. 
P. Cooper, — attorney for Bradley Martin, at Jacksonville, within 
the northern district of Fla., this the 4th day of Oct., 1876. 

S. CONANT, 
ULS. Marshal. 


Served a true copy of the within amendment to petition upon 
James M. Baker, Esq., attorney for M. S. Garvin ef al., at Jackson- 
ville, within the northern district of Florida, this the 4th day of 


Oct., A. D. 1876. 
S. CONANT, 
U. S. Marshal. 


Served a true copy of the within amendment to petition upon 
Francis Vose, at Jacksonville, within the northern district of Florida, 
this the 23rd day of November, A. D. 1876. 

S. CONANT, 


L. S. Marshal. 


258 In the Circuit Court of the U. S. for the Northern District of 
Florida. In Equity. 


Francis Vosk, Complainant, 
v8. 
THE TRUSTEES OF THE INTERNAL IMPROVEMENT FuND OF FLORIDA, 


Answer of Francis Vose to the petition of the Southern Inland 
Navigation and Improvement Company, allowed to be filed in the 
above-entitled cause. : 


This respondent, praying the benefit of the reservations usually 
made by defendants in their answers, in courts of chancery, in answer 
to so much of the said petition as he is advised it is necessary for 
him to make answer unto, says that the said petitioner was made a 
party defendant to the original bill filed by this respondent in the 
above-entitled cause ; that at the date of the filing of the said bill the 
said petitioner was a corporation existing under the name of the 
“Southern Inland Navigation and Improvement Company ;” that N. 
H. Morague was the president of the said corporation at the time of 
said filing; that he was not the president of any other corporation 
whatsoever existing under the laws of the State of Florida and in the 
State of Florida, as this respondent is informed and believes, or ex- 
isting anywhere else; that at the date of said filing and subsequently 
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thereto, and until the 5th day of. June, in the year eighteen 
259 hundred and seventy-one, there existed no corporation in the 

State uf Florida or, as this respondent is informed and be- 
lieves, anywhere else of name assimulated to that of the Southern 
Inland Navigation and Improvement Company ; that in the original 
bill of complaint filed by this respondent and on the fifth page 
thereof the following language is used: “ And your orator further 
shows that on the 28th of July, 1868, the said trustees, by resolution 
of that date, attempted to secure to the said Southern Inland Navi- 
gation and Improvement Company forty thousand acres or therea- 
bouts of the said trust lands;” that on the tenth page of the said 
original bill the following language is used: “ Have not the said 
trustees pledged or donated a large quantity of said trust lands to 
the Southern Inland Navigation and Improvement Company ?” 
that on the thirteenth page of the said original bill the following 
words are used: “ The Southern Inland Navigation and Improve- 
ment Company will answer interrogatories four and six ;” that in 
said interrogatory number six, on the eleventh page of said bill, the 
following language is used: “How much of the swamp or over- 
flowed Jands — yeen drained by the said trustees or by their im- 
mediate predecessors, who are defendants named in the bill, or by 
the said Hubbard L. Hart, or the said The Florida Canal and Inland 
Transportation Company or the said The Southern Inland Naviga- 
tion and Improvement Company ?” 

This respondent avers that it is quite impossible to read the said 
bill without discovering that the corporation referred to and de- 
scribed by the pleader was the Southern Inland Navigation and 
Improvement Company. 

This respondent further shows that, although the subpoena 

260 as prayed by the said bill was addressed to the said corpora- 
tion and the Southern Inland Navigation and Improvement 
Company, it was nevertheless duly and regularly served upon the 
said N. H. Morague, who was at the time president as aforesaid of 
the said The Southern Inland Navigation and Improvement Com- 
pany and of no other company or corporation whatsoever, as this 
1 — is informed and believes and does now accordingly aver. 

This respondent humbly insists that, there being no other corpo- 
ration of name assimulating to that of the Southern Inland Naviga- 
tion and Improvement Company, and the said Morague being pres- 
ident of no other company, the service of the subpoena addressed to 
the Southern Inland Navigation and Improvement Company and 
served upon him was sufficient notice to the said defendant corpo- 
ration to appear and make answer, more specially in view of the 
fact, apparent upon the face of the bill itself, that the corporation 
— to therein was the said The Southern Inland Navigation 
and Improvement Company. 

This respondent further avers, as establishing conclusively that 
the said — and the said corporation of which he was presi- 
dent were well advised of this fact and were attempting to evade 
their obligations and duties in the premises, that on the said 5th 
of June, A. D. 1871, the said N. H. Morague, with W. H. Hunt, W. 
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H. Gleason, and Charles L. Mathews, all of whoin were copartners 
under the amended charter of the said The Southern Inland Navi- 
gation and Improvement Company, procured a charter for them- 
selves under the name of the — Inland Navigation Com- 

pany by filing the requisite papers in the office of the seere- 
261 tary of the State of ‘Florida, in accordance with the general 

law at that time existing for the creation of corporations. 
This respondent avers that the preceding was a mere pretence and 
contrivance on the part of the said Morague and his associates; 
that it was never the design of the said nominal corporation to use 
the charter thus obtained for the practical exercise of their corpo- 
rate franchise in any manner whatsoever; that in fact they have 
not applied said franchise to any practical use whatsoever, and this 
respondent believes, and, so believing, avers, the said corporation 
being all of them identified with the said The Southern Inland Nav- 
igation and Improvement Company, that the only object of seeking 
and — the said charter was to aid in and to promote their 
fraudulent purpose of escaping the decree rendered in tlie said cause 
of this respondent already mentioned, to which the said corpora- 
— had been made a party defendant by full notice given as afore- 
said. 

This respondent further says that at the December term, 1871, of 
the circuit court of the United States for the northern district of 
Florida the said cause was referred to A. Doggett, Esq., master in 
chancery, to inquire into and make a report as to the various mat- 
ters involved in the said litigation ; among others to inquire into 
and to state where conveyances or contracts to convey had been 
entered into by the trustees of the internal improvement fund for 
the purpose and consideration of internal improvement; to state 
the number of acres of land originally swamp and overflowed 
which had been actually drained under or because of such convey- 

ances or contracts, specifying the location of all such drained 
262 land; that in obedience to the said order the said master 

did take a large amount of testimony, and among it testi- 
mony relating to the contract of the conveyance entered into with 
the said corporation and what had been done by the said corporation 
in discharge of its obligation under the said contract in the way of 
draining any of the said swamp or overflowed lands; that, as the 
result of said inquiry, it appeared that nothing whatever had been 
done by the said company in the way of what could be properly 
stvled drainage, and subsequently, at the December term, 1873, of 
the said circuit court of the United States his honor Judge Woods, 
with all of the pleadings and the testimony before him, “ ordered, 
adjudged, and decreed that the contracts or agreements entered into 
by the trustees of the internal improvement fund with the corpo- 
ration known as the Southern [nland Navigation and Improvement 
Company be rescinded, and the same are hereby declared to be null 
and void and the lands undertaken to be conveyed or contracted to 
be conveyed shall be restored to the said internal improvement 
fund and be subject to sale by the agents appointed by decree of 
this court.” 
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Further answering, this respondent says that after decrees, final 
in their character so far as regarded action on the part of the said 
the trustees of the internal improvement fund, had been rendered 
by the said the circuit court of the United States in the said cause 
of this respondent against the said trustees and others—that is to 
say, during the month of March, A. D. 1873, the said the trustees un- 
dertook to pass resolutions extending the time of the completion of 
the improvements contracted to be made by the said The 
263 Southern Inland Navigation and Improvement Company, and 
in consideration of which public lands were to be conveyed to 
the said corporation by the said tru’tees and did extend it to the first 
day of January, 1877. This respondent avers that these resolutions, 
so adopted by the said trustees, were in contempt of the decrees and 
action of the said circuit court in the said cause, to which the said 
trustees were parties defendant and in which injunctional orders 
were in full force against them; but this respondent shows further 
that the time of extension has been exhausted; that unless it be again 
extended by action of the said trustees assuring thom to have the 
power to act, the correctness of which assumption this respondent 
denies, the corporation has no longer such interest, or even such pre- 
tense of interest, in ~~ of the lands which constitute the internal 
improvement fund of Florida as it is necessary to sustain its peti- 
tion or to entitle it to any such relief as it prays therein, and this 
respondent hereby submits that no action whatsoever can be prop- 
erly taken in the way of bringing the said corporation, assuring that 
it was not a party to the said original cause and concluded by the 
decrees rendered therein, unto the said suit until the said the trustees 
of the internal improvement fund shall have been made parties 
— to the said petition and shall have been heard in regard 
thereto. 
And this respondent, having made answer to the said petition, 
prays to be hence dismissed with his reasonable costs and charges, etc. 


264 UNITED States OF AMERICA, 
Southern Dist. of Georgia: 


You, Francis Vose, do solemnly swear that the statements con- 
tained in the foregoing answer, so far as they relate to your own act 
and deed, are true; so far as they relate to the act and deed of any 
other person you believe them to be true, so help you God. 


F. VOSE. 


Sworn to and subscribed before me this 16th day of February, 


1877. 
JAS. McPHERSON, 
U. S. Cir. Ct Com. 


[Endorsed :] Ans. of Francis Vose to pet. of S. I. N. & I. Co. 
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265 TALLAHASSEE, FLORIDA, Feb’y 13, 1869. 
The board met. 


The following communication was received from the Southern 
Inland Navigation and Improvement Company : 


To the honorable the trustees of the internal improvement fund 
of the State of Florida: 


The Southern Inland Navigation and Improvement Company do 
respectfully request and ask aid from the internal improvement 
fund for the purpose of carrying out and into effect the powers which 
are granted to them by their charter. The section of country 
through which these improvements pass, from Biscayne Bay to the 
head of Halifax river, isan almost uninhabited country, although 
this portion of the State has been open for settlement for the last 
twenty-five years, and as settlements have repeatedly been made and 
abandoned, from time to time, in consequence of there being no out- 
let or egress for its products, the State has vast quantities of land, 
amounting in the aggregate to over three millions of acres, which 
will be benefited and opened up — settlement and immigration 
by this company. The lands are wholly unsaleble to the State. In 
the event of the completion of an inland navigation from Biscayne 
Bay to the St. John’s river these lands would be enhanced at least to 
two dollars and fifty cents per acre, aside from the impetus that 
would be given to immigration and the wealth which immigration 
brings into every community. 

We submit to your honorable body a schedule of lands, all of 

which will be benefited by the improvement. 
266 The company would ask that the honorable board convey 

to the said company the odd-numbered sections of the swamp 
and overflowed lands in the following-named townships, to wit: 
Townships eleven (11), twelve (12), thirteen (13), fourteen (14), and 
fifteen (15) of ranges twenty-six (26), twenty-seven (27), twenty- 
eight (28), twenty-nine (29), thirty-one (31), thirty-two (32) east; 
townships sixteen (16), seventeen (17), and eighteen (18) of ranges 
twenty-eight (28), twenty-nine (29), thirty (30), thirty-one (31), 
thirty-two (32), thirty-three (33), and thirty-four (34) east ; townships 
nineteen (19), twenty (20), and twenty-one (21) of ranges thirty (30), 
thirty-one (31), thirty-two (32), thirty.three (33), and thirty-four (34) 
east ; townships twenty-one(21) of ranges thirty-three, thirty-four (34), 
and thirty-five (35) east; townships twenty-three (23), twenty-four 
(24), twenty-tive (25), twenty-six, twenty-seven (27), and twenty-eight 
of ranges thirty-four (34), thirty-five (35), thirty-six (36), and thirty- 
seven east; townships twenty-nine (29), thirty (30), thirty-one (31), 
thirty-two (32), and thirty-three of ranges thirty-five (35), thirty-six 
(36), thirty-seven (37), thirty-eight (38), and thirty-nine (39); town- 
ships thirty-four (34), thirty-five (35), thirty-six (36), and thirty-seven 
(37) of ranges thirty-nine (30), forty (40), forty-one (41), and 
forty-two (42) east. The construction of the canal from the St. 
John’s to the Indian river can be used during the seasons of 
inundation for the purpose of drainage, and will reclaim thou- 
sands of acres of lands that are nearly worthless upon the 
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headwaters of the St. John’s river; it will also, during the 
seasons of flood, save from overflow immense quantities of 
land on the St. John’s river below the place of the inter- 
section of the canal with the St. John’s; the deepening of 
2 Indian river and the removal of bars will accelerate 
267 the movement of its waters which flow from its tributaries, 
and will help reelaim and prevent overflow of the lands upon 
the St. Lucie and Jupiter rivers; consequently an — — of 
2 lands from the aggregate body for this purpose will add to the value 
of the remaining lands belonging to the funds, and will increase 
their value to more than double their present value of the whole. 
We would ask that the lands be confirmed to the company and titles 
made from time to time as the work progressed, as follows, to wit : 
For every dredge-boat built and put in operation and kept in o 
eration on said work for six months, seventy-two (72) sections of said 
swamp and overflowed lands, to be selected from said odd-numbered 
sections ; for dredging and making navigable Elbow creek to Jupiter 
inlet, thirty-six of the suid odd-numbered sections of swamp and 
overflowed lands; for dredging and making navigable from Elbow 
creek to Dummits, thirty-six (36) of the odd-numbered sections of 
swamp and overflowed lands; for 3 ae making navigable 
from the outlet of Lake Harney to Lake Washington, seventy-two 
(72) of the odd-numbered sections of the said swamp and overflowed 
lands; for cutting canal from the St. John’s to the Indian river, two 
* hundred (200) of the odd-numbered sections of said swamp and over- 
flowed lands; for every lock built and constructed, thirty-six (36) of 
the odd-numbered sections of the said swamp and overflowed lands; 
for cutting the canal from Indian river to Lake Worth, seventy-two 
(72) of the odd-numbered sections of said swamp and overflowed 
lands; for cutting canal from Lake Worth to Hillsboro’ inlet, 
seventy-two (72) odd-numbered sections of the said swamp and 
overflowed lands; for cutting from Hillsboro’ inlet to New 
268 river, thirty-six (36) sections of the odd numbers of the said 
swamp and overflowed lands: cutting canal from New river to 
Biscayne Bay, seventy-two (72) of the odd-numbered sections of the 
said swamp and overflowed lands ; for cutting the canal from Indian 
river to Mosquito lagoon, thirty-six (36) odd-numbered sections of 
the said swamp and overflowed lands; for dredging and clearin 
out Mosquito river to the head of Halifax river, thirty-six (36) odd- 
numbered sections of the said — and overflowed lands; ſor 
7 dredging and making an inside steamboat channel from Biscayne 
Bay to Ke West, thirty-six (36) odd-numbered sections of the said 
swampand overflowed lands, and when the work is completed to a con- 
tinuous inland steamboat navigation from the St. John’s river to Key 
West the lands due hereunder to said company shall be conveyed 
thereto; in the meantime the board of trustees to issue floats, to be 
located by said company or its assigns within the iimits of territory 
above described, to be located on the odd sections thereof; the 
trustees of the internal improvement fund to sell the odd-numbered 
sections within the limits conceded until the same are selected by 
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the company and hold the funds subject to the order of the com- 
pany as the work progresses. 

All of the aforesaid canals to be cut and the streams to be dredged 
shall be so cut and dredged as to admit steamboats of twenty-five 
(25) feet beam, and all locks to be so constructed as to admit steam- 
boats of twenty-five (25) feet breadth and one hundred (100) feet 
in length. 

The said company, upon the acceptance of this proposition, to 

have no claims whatsoever upon lands heretofore conveyed 
269 by the board of trustees of the internal improvement fund 

to other parties. The lands in said odd-numbered sections 
shall be confirmed or conveyed at the times aforesaid only upon the 
payment by the said company therefor to the said trustees the sum 
of twenty-five dollars for each and every section of six hundred and 
forty acres. All dredge-boats built shall be constructed at a cost of 
not less than thirteen thousand dollars; otherwise not to be consid- 
ered as a dredge-boat. 


(Signed) N. H. MORAGNE, President. 
(Signed) CHARLES L. MATHER, 

Sec ty & Treas. 
(Signed) W. H. GLEASON, 

Chief Engineer. 


The above proposition was accepted by the board with the modifi- 
cation that the “Southern Inland Navigation and Improvement 
Company,” in selecting the lands, shall select first from the north- 
ern townships of the swamp and overflowed lands in the odd-num- 
bered sections in each township — are exhausted. 

The board then adjourned. 

FRANK W. WEBSTER, Secretary. 
270 TALLAHASSEE, FLoripa, June 21, 1869. 
From N. I. Moragne and Wm. I. Gleason on behalf of 
Southern Inland Navigation and Improvement Company, asking 
$1,600 for purchase of a dredge-boat. 


271 JANUARY 131TH, 1870. 
A proposition from the Southern Inland Navigation and 
Improvement Company was presented and the consideration thereof 


was deferred. 
Upon motion, the board adjourned to 10 a. m., on January 14. 


A true record. 
Attest: J. S. ADAMS, Secretary. 


JANUARY 14TH, 1870. 
The proposition of the Southern Inland Navigation and Improve- 
ment Company was called up and read as follows: 


To the honorable board of trustees of the internal improvement 


fund: 
We most respectfully request that vour hon. board make a further 
concession to the “Southern Inland Navigation and Improvement 
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Company” to aid in the construction and completion of the inland 
navigation from Fernandina to Key West by a grant of the even- 
numbered sections in the same townships in which you have hith- 
erto conceded the odd-numbered sections, and also in townships 
numbers 29, 30, 31, 32, 33 of range 34 east. We ask this upon the 
same conditions as were attached to the former grant. 
N. H. }ORAGNE, 
- President, etc. 


After quite an extended discusgiun and consideration Mr. Adams 
offered the following resolution : 
That in consideration of the increased expenditure com- 
272 templated in the report of the engineer of the Southern In- 
— Navigution and Improvement Company on account of 
the increasing both the width and depth of the proposed can a 
this board will grant the lands — for in the request of the 
company, and that the city general be desired to prepare for execu- 
tion by this board and by the company a contract by which the 
pro enlargement of the capacity of the canal as contemplated 
in the report of the engineer shall be secured by making its con- 
traction in accordance with the report a condition of the contract. 
Pending the consideration of the resolution evidence was received 
from N. H. Moragne and W. H. Gleason tending to show that the 
completion of the canal would drain a very large extent of country 
entirely without and beyond the lands sought, and the report of the 
engineer of the company showing a fall of thirteen feet between Lake 
Washington and Indian river was read, and thereupon the resolu- 
tion was adopted, Messrs. Reed, Gamble, Canover, and Adams voting 
aye and Mr. Webster voting no and Mr. Meek, at his own request, 
being excused from voting. 
Leave was unanimously granted Mr. Meek to file his views on the 
subject. 


The following evidence was filed January 14, 1870, in connection 
with the above: 


We, the undersigned, are acquainted with the St. John’s river and 
the country adjacent. From the knowledge and information that 
we have of that country we know that a canal cut from Lake Wash- 
ington to Indian river will drain, reclaim, and prevent from over- 

flow not only lands at the head of the St. John’s river, but 

273 large quantities of land as far north as tide water and many 

g miles to the southward and miles to the southward and west- 
ward. 

We will state that the tide does not affect the river above Palatka. 

N. H. MORAGNE, Prez., eic. 
W. H. GLEASON, Engineer. 
M. A. WILLIAMS. 


274 TALLAHASSEER, FLORIDA, Feb. 3, 1870. 


The Southern Inland Navigation Company, through Sena- 
tor Moragne, presented the following proposition : 
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TALLAHASSEE, Feb. 2, 1870. 


To the hon. the trustees of the internal improvement fund of the 
State of Florida: 


Whereas the Southern Inland Navigation and Improvement Com- 
pany find it difficult to negotiate with capitalists for the construction 
of said company’s work with the payment thereof in land, but can 
if a privilege be granted for issuing bonds thereon: Now, therefore, 
the company pray your honorable body to deed and convey said 
lands in fee simple to said company by paying existing liens thereon, 
with the right to execute a mortgage to secure bonds at the rate of 
$1.25 per acre, bearing seven per cent. interest per annum, payable 
semi-annually in the city of New York, and becoming due 30 years 
from the date of said bonds, or the proceeds thereof to be deposited 
with the comptroller, to be held by him or be deposited in some 
New York bank or trust company for the benefit of the contractor, 
his associates or assigns, and to be paid to said contractor, his asso- 
ciates or assigns, upon the estimate of the chief engineer of said 
company, in proportion as the same would be if paid in lands. 


N. H. MORAGNE, President. 


After discussion and consideration it was unanimously 
275 resolved, That we see nothing objectionable in th:. proposi- 
tion of the Southern Inland Navigation and Improvement 
Company, and, in the event that the arrangement heretofore made 
in the disposal of the swamp and overflowed lands for the encourage- 
ment of drainage, improvement, and settlement are not embarrassed 
by the legislative action of the present session, the board will accept 
and close with the proposition made by the company. 


276 TALLAHASSEE, April 13th, 1870. 


On motion, the following preamble and resolution was 
adopted : 

Whereas it is agreed by and between the Southern Inland Navi- 
gation Co. & the N. Y. Lumber, Land and Improvement Company 
to accommodate the possible purposes of the colonists of each com- 
pany by an exchange of the certificates for land or floats of such 
company at par from time to time as the conveniences of the com- 
pany may require: Therefore it is by the trusiees resoived, That 
such an exchange of floats or certificates, if made, will meet the 
approval of this board, and is hereby sanctioned by them. 

Ir. Merritt then for the New York company was permitted to 
have recorded the following agreement: 


In consideration of the sum of one dollar to the Southern Inland 
Navigation and Improvement Company in hand paid by the New 
York and Florida Lumber, Land and Improvement Company, the 
receipt whereof is hereby acknowledged, the said Southern Inland 
Navigation and Improvement Company agrees and is hereby bound 
upon demand from time to time to issue floats or certificates to said 
New York and Florida L., L. and I. Company entitling the holders 
thereof to such number of acres as may be demanded not exceed- 
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ing in the aggregate two hundred thousand acres (200,000) of the 
land conceded to the said Southern Inland Navigation and Im- 
provement Company by the trustees of the internal improvement 
fund of the State of Florida or that may hereafter be con- 
277 ceded said company by said trustees, and in payment thereof 
to receive floats or certificates issued by said New York and 
Florida L., L.and I. Company entitling the holders thereof toa like 
amount of the swamp and overflowed lands conceded or that may 
be conceded to said New York and Florida L., L. and I. Company 
of said trustees. 
[Seal S. I. N. & I. Co.] 


N. H. MORAGNE, President. 


W. H. Gleason, in behalf of the Southern Inland Navigation and 
Improvement Company, presented for the consideration and adop- 
tion of the board a resolution, which, after consideration, discussion, 
and amendment, is in the following words: 

Resolved, That the Southern Inland Navigation and Improvement 
Company are thereby authorized to enter and obtain deeds for the 
lands granted to them by this board by paying the amounts due 
thereon and to mortgage and bind the same for the benefit of the 
contractors and for the purpose of completing the work ; the bonds, 
when issued, to be made convertible into lands, at the option of the 
holders, and the form thereof to be approved by the board, and the 
said bonds shall be deposited with the Union Trust Company of 
New York city for sale and be sold under the supervision of Willis 
Gaylord, contractor, and the proceeds arising from the sale of such 
bonds to be deposited with some bank or trust company in the city 
of New York, to be designated by the trustees of the internal im- 
provement fund, and the same to be drawn from time to time as the 

work progresses upon estimates to be made by the chief en- 
278 gineer of the said Southern Inland and Improvement Com- 

pany; all checks and drafts issued t» said contractors for 
payment of work done to be approved by ti comptroller, and in 
case the work is not completed by the first day of January, 1873, the 
bonds remaining unsold shall be returned to the trustees of the in- 
ternal improvement fund, and the trustees may locate such remciu- 
ing bonds upon the lands unsold pro rata—that is to say, any given 
proportion of the whole amount of the bonds that may at the expi- 
ration of the time limited remain unsold shall suffice for the loca- 
tion of an equal proportion of the lands conceded, and it is under- 
stood and agreed that the bonds issued shall not be sold at an aver- 
age price that shall cause a conversion into land at less than seventy- 
five cents per acre. 

And it is also provided that no deed shall issue to the company 
until the form of the bonds is approved, as provided alone, and the 
deeds for the whole land shall be delivered to the company when a 
certificate of the deposit of the bonds with the Union Trust Com- 
pany is exhibited to this board. 

In taking the question upon the resolution it was ordered that 
absent members of the board be permitted to record their votes. 

19—466 } 
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The resolution was then adopted, the votes in the affirmative 
being that of Webster, Adams, Conover, and Governor Reed; in the 
negative those of Gamble and Meek. 

pon motion, Mr. Webster or any other trustee was authorized to 
examine the lands applied for by Myron L. Mickles, with instruc- 
tions to report to the board. 
279 FEBRUARY 4TH, 1870. 
Dr. Moragne, pres. of Southern Inland Navigation and Im- 
provement Company, was present and desired a reconsideration of 


the action of the board upon his proposition of preceding day, but 
without action this board adjourned. 


TALLAHASSEE, June 2nd, 1870. 


Dr. N. H. Moragne then appeared and, requesting the delivery of 
titles to lands claimed by Southern Inland Navigation Company, 
proffered payment therefor pursuant to the terms of the contract 


made with said company. 
Upon motion, the board adjourned to June 3rd at 103 a. m. 


280 TALLAHASSEE, September 19, 1870. 


Hon. W. H. Gleason, as representing the Southern Inland 
Navigation and Improvement Company, then presented a written 
form of bond 2 to be issued by said company, and requested 
the approval of the form of said bond as required by the resolution 
adopted by said board on the thirteenth day of April, A. D. 1870. 

Whereupon, by unanimous vote, it was rescived— 

That we approve of the form of the bond presented to us for ap- 
proval by the Southern Inland Navigation and Improvement Com- 
pany, and that the secretary of this board retain a copy for future 
reference, and that the National Trust Company of the city of New 
York is hereby made the depository of all moneys received from 
the sale of the bonds to be issued by the Southern Inland Naviga- 
tion and Improvement Company. 


281 JACKSONVILLE, March 30, 1871. 
Hon. W. H. Gleason, in behalf of the Southern Inland 
Navigation and Improvoment Company, then presented a request 
in writing under the seal of said company requesting the trustees to 
convey to said company certain lands hitherto conveyed by the 
trustees to W. H. Gleason upon certain conditions, said lands to be 
conveyed to said company under the same conditions covering the 
previous concessions to said company, and upon the back of said 
petition is endorsed the consent to the granting thereof by W. H. 
Gleason. , 

Upon motion, said petition was received, considered, and ordered 
filed; and, by unanimous vote, the following resolution was adopted, 
with the me er - preamble: 

Whereas Wm. H. Gleason has assigned all of his right, title, and 
interest to the Southern Inland Navigation and Improvement Com- 
pany to certain lands granted to him by the board by a resolution 
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adopted on the 4th day of February, A. D. 1869; and where. th. 
said Southern Inland Navigation and Improvement Compar / by 
its board of directors, through its secretary, requests that the said 
concession or resolution be so amended that the title be vested in 
said corporation : 

Now, therefore, it is resolved, That the trustees of the internal im- 
rovement fund will convey to the Southern Inland Navigation and 
mprovement Company all of the lands donated and granted to the 

State of Flurida by the act of Congress of the United States 
282 September 20th, A. D. 1830, situated in townships 38, 39, 40, 

41, 42, 43, 44, 45, 46, 47, 48, 49, ranges 41, 42, and 43 east, 
upon the completion of the inland navigation from Jupiter inlet to 
Biscayne, upon the same terms and conditions as the lands hereto- 
fore granted to the Southern Inland Navigation and Improvement 
Company. 

And Mr. Gleason also presented his petition in writing, which was 

considered and ordered filed, and is in the words and figures 


following : 


To the hon. the trustees of the internal improvement fund: 
Whereas the comptroller is inimical to the improvements sought 
to be made by the Soutl ern Inland Navigation and Improvement 
Company, the said company respectfully request a modification of a 
rrevious resolution passed by your honorable board so that checks 
issued to pay the contractor be countersigned by the treasurer of 
the board instead of the comptroller, and to conform as near as may 


be to the draft of a resolution hereto afinexed ; 


Resolved, That all monies deposited in the National Trust Com- 
ny of the city of New York to the credit of the Southern Inland 
avigation and Improvement Company shall be drawn out and 
paid to the contractor only upon the checks of the treasurer of the 
Southern Inland Navigation and Improvement Company, counter- 
signed by the treasurer of the board and upon the certificate of the 
engineer of the Southern Inland Navigation and Improvement Com- 
pany that the contractor is entitled to the amount in accordance 
with his contract with the ae: 
283 Upon motion the resolution was adopted by unanimous vote. 


TALLAHASSEE, April 4th, 1872. 


A — was then filed from the Southern Inland Navigation 
and Improvement Company asking an exchange of lands. 
The consideration of the petition was postponed. 


TALLAHASSEE, FLORIDA, March 4, 73. 


Mr. William H. Gleason appeared before the board on behalf of 
the Southern Inland Navigation and Improvement Company and 
requested an extension of time to enable said company to complete 
their work. 

And thereupon Mr. Cocke offered the following resolutions: 

Resolved, That the time for the completion of improvements to 
be made by the Southern Inland Navigation and Improvement 
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Company is hereby extended until the first day of January, A. D. 
1877, provided that the improvement of the St. John’s river shall be 
perfected from Lake Harney to Lake Washington and the canal cut 
connecting Lake Washington with Indian river, so that steamboats 
can run from Jacksonville to Jupiter inlet via Lake Washington 
and Indian river, on or before May Ist, 1875. 
284 Resolved, 2nd, That this extension is granted upon the as- 
sumption prima facie that the contracts and agreements here- 
tofore entered into by the trustees of the internal improvement fund 
with said company are legal and regular, and not thereby acknowl- 
edging the validity thereof nor binding themselves by any illegal 
act of the former board, but expressly resenting all right to except 
to all such contracts or agreements as though the above resolution 
had not been adopted. 
Upon the adoption of the resolutions the vote was—yeas, Messrs. 
Foster, Cocke, and Eagan—3; nays, none. 
So the resolution was adopted. 


285 TALLAHASSEE, FLA., April 8, 1872. 


Letters were received from Francis Vose, Esq., dated March 
7 and April 7, making enquiry respecting the employment of the 
attorney general as counsel for the board and the retaining by him 
of associate counsel, and also suggesting action to be taken by the 
board to bring into market the swamp lands conveyed to the South- 
ern Inland Navigation and Improvement Company and those re- 
served from sale for the benefit of the Jacksonville and St. Augus- 
tine Railway Company. 

Mr. Congill offered the following resolution, which was unani- 
mously adopted : 

Resolved, That the secretary be directed to acknowledge the re- 
ceipt of Mr. Vose’s communications, and that he be informed that 
it is true that, according to our best judgment — discretion, we have 
employed the attorney general as counsel of the board, but he has 
retained no associate counsel, and that we will take into considera- 
tion his suggestion in relation to the lands. 


286 TALLAHASSEE, FA., Dec. 29, 1873. 


Mr. Congill also offered the following resolutions, which 
were unanimously adopted, viz.: 

Resolved, That the lands previously granted to the Jacksonville 
and St. Augustine Railway Company to aid in the construction of 
said road, and which have been withheld from market be, and the 
same are hereby, restored to market and offered for sale, and the 
lands undertaken to be conveyed, or contracted to be conveyed, to 
the Southern Inland Navigation and Improvement Company are 
also restored to market and offered for sale, the said lands having 
been restored by virtue of a decree of the U. S. circuit court for the 
northern district of Florida. 
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Strate oF FLOMDA, Leon County : 


I, William D. Barnes, secretary of the board of trustees of the 
internal improvement fund of the State of Florida, do hereby certify 
that the above are true copies from the minutes of said board, of 
which minutes I am the custodian. 

W. D. BARNES, 


Secretary B’d Trustees 1. I. Fund, Fla. 


287 It is agreed by and between counsel representing the — 

in the case of Union Trast Company vs. Southern Inland 
Navigation and Improvement 9 and trustees of internal 
improvement fund of Florida that the foregoing pages contain the 
testimony taken in this cause by F. M. Meyers, as examiner, on 5th 


day of January, 1885. 
WILLIAM FULLERTCN, 
C. P. & J. C. COOPER, 
For 

ED. M. CHENEY, 

Solicitor for Defendanis. 
FLEMING & DANIEL, 

Solicitors for Trustees. 


[Endorsed :] Testimony taken at Tallahassee by F. T. Meyers, 
examiner. 


288 GREENOUGH, Adin’r, vs. THE. TRUSTEES et al. 
In the Matter of the Petition of W. H. GIRASOx. 


Wm. H. Gleason, being duly sworn, depuses and says: 

My name is William H. Gleason. I am the petitioner in this 
matter; in the year 1870 the board of trustees of the internal im- 
provement fund made a contract with the Southern Imand Navi- 
gation Company to sell their certain land, aggregating upwarcs f 2 
million acres, which the company proposed to pay for with the n- 
debtedness against the fund. I was the financial agent of the 
company,and assuch made arrangements with Gen. M. I. Littlefield 
to furnish the coupons for that purpose, of which there is a record 
on the books of the company. (Witness here reads from the records 
of the Southern Inland Navi tion Company & Improvement Com- 
pany, ge No. 27 :) Resolved, That, for and in consideration of M. 

. Littlefield furnishing coupons for the purposes of paying the trus- 
tees J. I. fund the amount due from the company upon lands to be con- 
veyed by the said board to the company, the company, for and in 
consideration of the aforesaid coupons, will pay to the said M. S. Little. 
field bonds of the company to be issued upon said lands at the rate of 
80 per cent. upon the par value thereof, the said bonds to be and re- 
main in the custody of the company until sold by the agents of the 

company with the other bonds to be issued,and the proceeds 
289 thereof to be paid to the said M. S. Littlefield out of the Ist 
moneys received from the sale of said bonds. At the time I 
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was one of the directors of the company, and I am now president 
of the company, and this book read from is in my custody, and is 
the official records of the company. (Such book now put in evidence.) 
General Littlefield was unable to furnish the coupons, and did not 
carry out that arrangement. After Littlefield’s failure to carry out 
the contract the company made an arrangement with me to furnish 
the coupons for the purposes as — in that resolution. The 
conditions were that the company should reimburse me for all 
moneys that I might advance for the purchase of the lands or for 
any other purpose whatever, for which I was to have a first lien on 
the bonds. About that time I was appointed a financial agent of 
the company. Under that arrangement I furnished the coupons 
to the company to the amount of 356,782.50. I paid the first amount 
on April 9th, 1870—$15,966. The second payment was April 13, 
1870—$816.50. The third payment was Sept. 10, 1870—$40,000. 


It is agreed between counsel that the original receipts not being 
accessible at present on account of the absence of Mr. Bassnett, in 
whose safe they are, that the copies annexed to the petition may be 
used in lieu of the originals until the latter shall be produced, which 
shall be done on the hearing, or before, if counsel for defendant shall 
call for them. 


In consideration of the amount of coupons paid by me there 
was a conveyance of lands to the Southern Inland Naviga 

290 tion and Improvement Company. They are the lands made 
by the deed of the trustees of the Southern Inland Naviga- 

tion and Improvement Company, made Feb. 10, 1871, fur 1,360,300.65 
acres. I have never received from the company or any one else any 
pay for the coupons, as the company was unable to negotiate its 
onds on account of a decree made in the Vose case annulling all 
contracts (decree made Dec. 4th, 1873) made with the Southern 
Inland Navigation and Improvement Company. Some of the cou- 
yons were those of the P. & G. R. R., and some were the Florida 
R., and some of the F. A. & G. C. R. R. and the Tall R. R. Com- 


pany's. 
Cross : 

Q. How long have you been president of this company ? 

A. I was elected January 9th, 1874, as shown by page 57 of the 
book in evidence. The coupons were all past due when paid in. I 
am not able to state the dates of their maturity. I got the coupons 
from the different persons. I got some from General M. S. Little- 
field, some from General John Varnum, some from Col. T. W. Bre- 
vard, of Tallahassee ; don’t recolleet any one else. I was buying 
small lots of couvons from different parties all the time. There was 
no punched or defaced coupons among them. I do not recollect how 
many I got from Brevard. I got $10,000 from Varnum and $16,966 
from Littlefield, which is specified in the receipt of April 9th, 1870. 
I had from Littlefield, in the form of an order on the trustees of the 

I. I. fund, $12.369.77, in addition to the $16,966. The history of 
291 this order is as follows: When the P. & G. R. R. Company 
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was purchased the road was paid for, as I understand, by the 
bonds of the P. G. R. R. Company; the coupons attached to the bonds 
were — 4 — January and July. When those bonds were sur- 
rendered by the purchasers to the trustees the July coupons were 
35 attached, and Littlefield claimed that he was entitled to so much of 
the coupons as represented the interest from July ist, 1869, to date 
of sale. The board of trustees recognized the order, and that amount 
is included in the coupons which I claim pay for and is included 
) in the $40,000 receipt. I do not know what became of those cuupons. 
I did not make any list of these coupons. I delivered then all | 
these coupons to Simon B. Conover, treas. of the trustees of the int. 
improvement fund of Florida, and they were accepted by him as 
payment on the lands at the time that these receipts were given. 


Redirect: 


It was after the acceptance of these coupons and in consideration 
thereof that the trustees made the deed to these lands to the com- 


ny. 
— WILLIAM H. GLEASON. 


[ Endorsed ‘| Testimony of W. H. Gleason, taken before Philip 
Walter, special master. 


| 292 In the U.S. Circuit Court, Northern District of Fla. In 
Equity. 


Francs Voss e al. 
v8. 
TRUSTEES OF INTERNAL IMPROVEMENT Fux or Frog A e al. 


Appeal of Trustees Internal Improvement Fund of Florida from de- 
crees of Honorable Thomas Settle, district judge, sitting as judge 
of circuit court of United States, 5th judicial circuit, northern 
district of Florida, eastern division, at Jacksonville, Florida. 


In the Fifth Circuit Court of the United States for the Northern 
District of Florida. 


To the judges of the United States circuit court for the northern 
| district of Florida: 

Francis Vose, a resident and citizen of the State of New York, 
f brings this his bill of complaint against Harrison Reed, who ie the 
Governor of the State of Florida; Robert H. Gamble, who is the 
comptroller of the State; Almon R. Meek, who is the attorney gen- 
eral of said State; Frank W.. Webster, who is the surveyor general 
. and register of public lands of said State; Simon B. Canover, who 
is the treasurer of said State; John S. Adams, who is commissioner 
general of immigration of said State, the last six named persons 
being trustees, as hereinafter mentioned, and citizens of said 
State ; the Trustees of the Internal Improvement Fund of Florida, a 
corporation created by the act of the General Assembly of said 
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State, located within and a citizen of the same; David S. 
293 Walker, C. H. Austin, Hugh A. Corley, John Beard, and John 

B. Galbraith, late trustees, as hereinafter described, and all of 
them residents and citizens of said State; the Pensacola and Louis- 
ville Railroad Company, the Florida Canal and Inland Transporta- 
tion Company, the Southern Inland Navigation Company, all of 
said last-named companies being corporations created by acts of 
said General Assembly of Florida and residents and citizens of 
said State; the New York and Florida Lumber, Land and Im- 
provement Company, a corporatian created under the laws of the 
State of New York, but designated to be located and to do business 
in said State of Florida, and actually located and doing business 
therein, and therefore a resident and citizen thereof; Myron S. 
Mickles, the agent of said last-named company, a resident and citi- 
zen of said State, and Hubbard L. Hart, a resident and citizen of 
said State; and thereupon your orator complains and says that on 
the sixth day of January, in the year 1855, “An act to provide for 
and encourage a liberal system of internal improvements in this 
State was approved by the Governor of Florida, by which said act 
certain lands and proceeds from sales of the same were set apart and 
declared a distinct and separate fund, to be called the internal im- 
provement fund of the State of Florida, and to be strictly applied 
according to the provisions of said act, and for the purpose of assur- 
ing such application the said lands and the funds arising from the 
sales thereof, after paying the necessary expenses of selection, man- 
agement, and sale, were irrevocably vested in five trustees, to wit, in the 
Governor of the State, the treasurer, the attorney general, and tl.e reg- 

ister of public lands, of ‘the State of Florida, and their suc- 
294 cessors in office, to hold the same in trust for the uses and 
: purposes thereinafter provided, with the power to sell and 
transfer said lands to the purchasers and receive payment for the 
same; to invest surplus moneys arising therefrom and the surplus 
interest accruing from such investments, and to pay out of said 
fund, agreeable to the provisions of said act, the interest from time 
to time as it might become due on the bonds to be issued by the 
different railroad companies under authority of said act, and with 
further power to receive and demand semi-annually after each sepa- 
rate line of railroad is completed the sum of — of one per cent. 
on the entire amount of bonds issued by said railroad company as 
: sinking fund for the payment of said bonds as they should fall 

ue. 

And your orator further shews that by the fourth section of said 
act two lines of railroad were indicated as proper improvements to 
be aided from internal improvement fund, one of them being a line 
from Amelia Island, on the Atlantic, to the waters of Tampa Bay, 
in South Florida, with an extension to Cedar Keys, in East Florida, 
and that by the fifth section of said act several railroads already 
chartered or which might thereafter be chartered and portion of 
whose authorized routes should be within the line laid down in sec- 
tion four should have the right of constructing such portion of the 
line on giving notice to the said trustees of the internal improve- 


the branching of the extension to Cedar Keys, 


rute of seven per cent. per annum, payable semi-annually on the first 
20—466 
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ment ſund of their full . of the provisions of said act, etc., 
and that by section eight of said act it was further provided that 

on completion of said railway in manner and form set forth 
295 said companies should be authorized to issue coupon bonds 

as described therein at the rate of eight thousand dollars per 
mile for the purchase and delivery of iron, rails, spikes, plates, and 
chains, and that by section nine of said act certain duties are im- 
posed upon such railroad companies, the comptroller of = 
accounts, and the State treasurer, which should perfect said ds, 
secure the payment of the coupons or interest upon the same, thus 
making them salable in the markets of the world in accordance 
with the comprehensive design of said legislation; all which will 
more fully appear by reference to a copy of said act, hereto annexed 
and marked Exhibit H, and which vour orator prays may be taken 
as part of this his bill of complaint with the usual liberty of refer- 
ence. 

And your orator further shews that on the first day of February, 
1869, an act was approved constituting the commissioner of immi- 
gration of the State of Florida a member ez officio of the board of 
trustees of the internal improvement fund aforesaid. 

And your orator further shews that the Florida Railroad Com- 
pany, at that time already organized and chartered by the — | 
ture of Florida, during the early part of the year 1855 did, in 
accordance with the provisions of the act first aforesaid, give notice 
to the Trustees of the Internal Improvement Fund of the full accept- 
ance by it of the provisions of said act for so much for the lines of 
Tuilroad as lay between Amelia Island, on the Atlantic, and the 

waters of Tampa Bay, in South Florida, with the extension 

296 to Cedar Keys, in East Florida, the work on so much of said 

lines as lay between Amelia Island and the proper point for 

er with the 

said extension, to be commenced immediiely, and the line from 

said points to the waters of — Bay to be cn. amenced as soon as 
chartered privileges thereſor could be obtained. 

And your orator further shows that on the fourteenth day of De- 
cem ber, 1855, an act amendatory of their said charter so as to extend 
the said pivileges was ——— giving to the said company the 
power to construct the railroad from Amelia Island, on the Atlantic, 
with the extension to Cedar Keys, in East Florida; that said com- 
pany undertook to construct said lines of railroad accordingly, and 
gave due notice thereof to the said The Trustees of the Internal 

mprovement Fund. 

nd your orator further shows that, in accordance with said section 
eight and section nine of the act first aforesaid, the said Florida Rail- 
road Company did issue a large number of coupon bonds, which were 
recorded by the said comptroller of public accounts and the record 
certified on each bond, each of which bonds, as your orator is informed 
and believes, was dated the first day of March, in the year 1856, and 
conditioned for the payment of $1,000 on the first day of March, in 
the vear 1891, in the city of New York, with interest thereon at the 
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days of March and September in each year, which semi-annual interest 

was represented by couponsattached to said bonds and payable 
297  tobearerinthecity of New York; that one hundred and ninety - 

five of said bonds were, on or about the first day of November, 
in the year 1858, issued and delivered by the said Florida Railroad 
Company to Vose, Livingston & Co., a copartnership firm in the 
city of New York, in the State of New York, composed of your orator 
and Edward Livingston and Charles L. Perkins, on account of an 
indebtedness to said firm for iron furnished by the said firm to the 
said The Florida Railroad Company and used in the building and 
for the purposes of its railroad; that the said firm was dissolved on 
or about the first day of May, in the year 1858, and ali the interests 
of the said Edward Livingston and Charles L. Perkins in the said 
bonds were transferred by them to and became and were and still 
are vested in your orutor, and he individually became and still is 
the owner — holder of the same, and that there is owing and un- 
paid thereon the entire principal thereof and also the entire interest 
accrued upon the same, except the coupons payable and which were 
puid in the year 1860. 

And your orator further shows that the said The Florida Railroad 
Company failed to provide the interest on the bonds issued by it as 
aforesaid and the sum of one per cent. per annum asa sinking fund, 
as required by the provisions of the aforesaid act, and had been so 
in default for a period of about three years, when, on or about the 
sixth day of October, in the year 1866, the said The Trustees of the 
Internal Improvement Fund took into their possession the railroad of 


the said The Florida Railroad Company and all the property. 


298 of the said company, and advertised the same for sale at public 

auction, at the town of Gainesville, in the State of Florida, on 
the first day of November, in the year 1866, and on that day, at the 
place last mentioned, it was announced as the terms of the sale that 
the purchaser should be bound to continue the payment of one-half 
of one per cent. semi-annually to the sink ing fund until all the out- 
standing bonds shouid be discharged, and that said sale was subject 
to all the conditions of the aforesaid act; and the said railroad and 
all the said property were then and there exposed for sale and were 
sold for the sum of $223,400, and a dee l therefor was executed by 
said trustees to one Edward N. Dickerson and his associates. 

And your orator further shows that with the said sum of $323,400, 
and without providing for the payment in full of the coupons on 
said bonds, which were already past due, the said trustees decided 
to purchase the outstanding bonds of said company, paying therefor 
the entire purchase-money, equally divided among the whole num- 
ber of bonds outstanding, which would give to each bondholder two 
hundred dollars; that they actually purchased and paid for eleven 
hundred and twenty-eight bonds, which left in their hands a bal- 
ance of $97,800 to be applied to the purchase of the remaining 
bonds, provided the holders thereof were willing to sell them at the 
aforesaid rate or to be invested in the sinking fund; that in Novem- 
ber, 1866, they — a this sum in the hands of Moses Taylor, 
Esq., of the city of New York, to be used by him in conformity with 
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a resolution of said the trustees, etc., adopted on the 7th day of No- 
vember, in the year 1866, in substance as follows : 
299 Resolved, That the $97,800 in hand, arising from the sale 
of the Florida railroad, be deposited on call in the City Bank 
of New York, and that Moses Taylor be appointed confidential 
agent of this board for the purpose of taking up the first-mortgage 
bonds of the Florida Railroad Company, with instructions to pur- 
chase the same, including the past-due coupons, at not more than 
twenty per cent. upon the principal of said bonds. 

And your orator further shows that other large sums of money 
have from time to time been received by the said The Trustees of the 
Internal Improvement Fund of the State of Florida under and by 
virtue of the provisions of the aforesaid act, but that they have 
wholly failed to apply the same to the payment of the interest or 
past-due coupons on said bonds; that instead thereof they have mis- 
appropriated and wasted more than $200,000 of the same by loaning 
it upon or otherwise applying it to the purchase of or investment in 
worthless securities called Confederate scrip or bonds, which Con- 
federate scrip are of no value whatever, and the whole amount of 
said fund represented thereby is a tota! loss; that in or shortly prior 
to the year 1866 they purchased, with $41,000 of the same bonds of 
the State of Florida, at par, the bonds and credit of that State, then 
being greatly below par, which fact was well known to the said 
trustees, and which bonds still remain unpaid ; that on the 11th of 
March, in the year 1867, the said trustees adopted a resolution to 

lend to the State of Florida $45,000 of the same in certificates 
300 to the treasurer of the said State, which said certificates had 

been previously received by said board upon loans of the 
funds or monies of the said internal improvement fund, all of which 
said transactions were in violation of law and of the duty of said 
defendant ; that in June, in the year 1867, the said trustees adopted 
a further resolution that so much of the money placed.in the hands 
of Moses Taylor as aforesaid as should not be applied to the pur- 
chase of said bonds prior to the first day of August then following 
should be invested in the sinking fund aforesaid, but your orator is 
informed and believes the said resolution was not carried into effect 
and that the money remains in deposit as before; that in Decem- 
ber, 1867, the suid trustees adopted a resolution authorizing the presi- 
dent of said board to invest, out of the fund then in the hands of 
the said Taylor, a sufficient amount to purchase a certain bond of 
the State of Florida, payable to said Dickerson, for the principal sum 
of $21,000, and also to invest a sufficient amount to purchase or pay 
for the interest on the same at a time when the bonds and credit of 
said State were greatly below par. 

And your orator further shows that the said trustees have in their 
possession or under their control other funds and securities to a con- 
siderable amount belonging to the said internal improvement fund ; 
that there are sums owing by said The Florida Railway —— 
and other parties to the defendant, The Trustees of the Internal Im- 
provement Fund of Florida, and liabilities thereto of members of 
said board of trustees, who participated in the illegal and wrongful 
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transactions aforesaid, and that the said trustees neglect and 
301 refuse to enforce the collection and payment thereof, but as 

to the amount and character of said last-inentioned funds, 
securities, sums, and liabilities your orator is without information 
sufficiently accurate to enable him to say more than that, to the 
best of his belief, they are large. 

Your orator further shows that the said trustees have illegally 
and fraudulently misplaced and wasted and are now fraudulently 
misplacing and wasting the lands which were vested in them by the 
said act of January 6th, 1885; that on the — day of they do- 
nated to the Pensacola and Louisville Railway Company all the 
swamp and overflowed lands for three miles on both sides of the 
line of said railroad; that on the 18th day of June, 1868, they 

ssed a resolution to the effect that the Florida Canal and Inland 

ransportation Company should be permitted, upon completion of 
said canal to Jupiter inlet, to purchase of said board at five cents 

r acre one hundred and fifty thousand acres of swamp and over- 
flowed land belonging to said internal improvement fund, and on 
the completion of said canal from Fernandina to St. Augustine the 
further quantity of one hundred thousand acres of the lands last 

ified at the said nominal price of five cents per acre; that on 
the 26th day of October, A. D. 1867, they passed a resolution to the 
effect that they would grant to Hubbard L. Hart the swamp and 
overflowed and internal improvement lands embraced in the odd- 
numbered sections lying within ten miles of the Oclawaha river 
and the lakes supplying said river as follows, to wit: For every ex- 
penditure made by said Hart in removing the obstructions to the 
navigation of said river and the said Hart should receive the 
302 amount thereof in lands at the price of the lands aforesaid 
then prevailing, provided the said expenditure should not 
exceed the sum of twenty thousand dollars, and although, as your 
orator is informed, the whole expenditure of said Hart in removing 
such obstructions did not exceed fifteen hundred dollars, yet they, 
the said trustees, have ordered lands to be conveyed to him under 
said resolution to the amount of twenty thousand dollars in value 
at the prevailing prices, and the said Hart has actually received 
thirty thousand acres of the said lands from the said trustees. 

And your orator further shows that on the 28th of July, 1868, the 
said trustees, by resolution of that date, attempted to secure to the 
said Southern Inland Navigation and Improvement Company forty 
thousand acres, or thereabouts, of the said trust lands, and that about 
the Ist of March, 1870, they entered into an agreement with the said 
The New York and Florida Lumber, Land and Improvement Com- 
pany by which thev undertook to convey one million one hundred 
thousand acres of the same for the nominal price of ten cents an acre, 
and that this vast domain was and is to be selected from the best 
and most valuable of the said trust lands; all which will more fully 
appear by reference to a copy of said agreement, hereto annexed, 
marked Exhibit B, which your orator prays may be taken as part 
of his bill, with the usual liberty of reference. 

And your crator further shows that the said last-mentioned com- 
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pany was incorporated by the Legislature of the State of New York 

in the month of July, 1869; that it is com of specula- 
303 tors, having no real capital of their own ; that they are not 

residents of the State of Florida nor permanently interested 
in the improvement or prosperity of that State; that they have an 
office or place of business in the city of Jacksonville, but that your 
orator, in frequent applications thereat, has wholly failed to find 
any recognized agent there, although your orator has reason to be- 

— lieve that one Mickles is the agent of the said company. 

And your orator further shows that the said company receiving 
the said lands at thesaid nominal price are now actually offering them 
for sale in the markets of the world at from three to ten dollars per 
acre: all which will more — appear by reference to a pamphlet en- 
titled “ Florida,” published by the said company, a copy of which 
is hereto annexed, marked Exhibit C, which your orator prays may 
be taken as a part of this his bill of complaint, with the usual liberty 
of reference. 

And your orator shows unto your honors that all these acts and 
omissions of the said the trustees, whether in misappropriating said 
monies, leaving unpaid the said past-due coupons, or in neglecting to 
collect the amounts due to the said fund, or in thus conveying io the 
million and hundreds of thousands of acres — the real estate vested 
in them strictly and solely for the uses of their trust, the said trustees 
have violated the law of said trust and have y defrauded your 
orator and all others similarly situated with himself, and who he 
respectfully prays may be allowed to come in as parties complain- 
ant to this bill, should they desire to do so, upon equitable terms ; 

and asa result of some of these gross and fraudulent viola- 
304 tions of duty by the said trustees your orator further shows 

that the Legislature of the State of Florida, at the first sess: n 
thereof under the constitution of said State of 1868, created divers 
other corporations, some ten or twelve in number, and your orator 
is informed and believes that the said corporations last specified were 
created under the expectation, derived from the said previous illegal 
acts of the said trustees,that the said trustees would convey to them 
also large quantities of said trust lands on like fraudulent terms, 
and this your orator has good reason to fear will be done unless they, 
the said trustees, be restrained by the order of this honorable court. 

And your orator further alleges that the other parties defendant | 
| named in this bill, both private persons and corporations, are due 
> and full notice that the acts and omissions of the said trustees, 

as hereinbefore recited, were illegal and fraudulent, and that by 
reason of said gross frauds the said pledges, agreements, donations, 
sales, and conveyances hereinbefore recited are null and void as 
against your orator and others, the parties defrauded thereby, and 
that where, by virtue of the same, said parties defendant have gone 
into actual possession of any said trust lands they hold them as 
— for the payment of said past-due coupons upon the said 
nds. 
And your orator further shows that the said the trustees have failed 
— to receive and demand from the said the present owners of the said 
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the Florida railroad, and the said the purchasers of said road have 
failed to pay semi-annually the sum of one-half of one per 
305 cent. on the entire amount of the bonds issued by the said 
The Florida Railroad Company, as required by the 2nd sec- 
tion of the said act of January 6th, 1855, thereby creating a sink- 
ing fund as contemplated by said act for the eventual payment of 
the principal of said bonds. 

And your orator further shows that the amount of the entire prin- 
cipal of said bonds held by him is one hundred and ninety-five 
thousand dollars, and the amount of the past-due coupons, with 
interest upon the same, is about two hundred thousand dollars; 
that he has made repeated complaints to the said trustees of their 
illegal and fraudulent acts and omissions hereinbefore recited ; that 
he has repeatedly called upon them to come to an account of the 
said trust — in which he is mainly and so largely interested; that 
he has repeatedly requested them to pay to him the amount of the 
overdue coupons so held by him as aforesaid; that on the 20th day 
of May, in the year 1868, he addressed and sent a letter to Hon. D. 
S. Walker, president of the board of trustees of the said internal 
improvement fund, which was about that time received by the suid 
Walker, of which the following is a copy, to wit: 


New York, May 20th, 1881. 


3 D. S. Walker, president trustees internal improvement ſund of 
a. 

Sin: I have received your note dated Ist March. You are aware ae 
that part of the coupons held by me, which are guaranteed by the 
internal improvement fund, became due as far back as 1861, and 

the rest in regular succession every six months from that time, 
306 and as I am informed that the trustees have paid to other 

parties coupons guaranteed by the fund, which fell due long 
subsequent to some of mine, I protest against the action of the trus- 
tees in thus postponing the payments to which I am entitled and 
giving preference to others not entitled to it, and desire hereby to 
notify you, and through you the other trustees, that I shall hold 
you and them — responsible to me for damage thus done to 
my rights. 

I beg also to notify you, and through you the trustees, that I am 
the holder of 195 — of $1,000 each of the Florida Railroad Com- 
pany, guaranteed by the internal improvement fund of the State of 

Florida, which are wholly unsatisfied, and that I call upon the 
trustees to perform the duty incumbent upon them under the law 
of exacting from that company, or whoever may be in possession of 
its roads under a sale claimed to have been made by the trustees or 
otherwise, the due and regular payment to the sinking fund of one- 
half of one per cent. every six months upon the whole amount of 
bonds originally issued to the Florida Railroad Company under the 
guarantee of the fund, whether such bonds be now outstanding or 
not, including any arrears of such payments due from the Florida 
Railroad Company, or whomsoever may now be in possession ot the 
road. As I hold so large a portion of the bonds outstanding, the 
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importance to me of the due and lar exactions of the ——— 
required by the law to be made to the sinking ſund is ve vious. 
I beg to notify you and the trustees that if they fail to perform their 
duty of exacting these payments I shall look to them personally for 
the damage thereby resulting to me. : 
| = also to inform you that I am ready and willing 
307 to sell to the trustees, to be taken by them by way of invest- 
ment of funds in their hands, bonds and coupons held by me, 
for which the fund is responsible, at rates more favorable than 
those at which, as I am informed, you have taken other securities 
for which the fund is not responsible. 


I remain, respectfully, your obedient servant, 
25 r. VOSE. 


And that on the first duy of December, in the year 1868, your 
orator addressed a letter to the defendant, Harrison Reed, who was 
then Governor of Florida and president of the trustees of the said 
internal improvement fund, which soon after was received by him, 
of which the following is a copy, to wit: 


TALLAHASSEE, December let, 1868. 
Hon. Harrison Reed, president trustees internal improvement fund: 


Sin: I addressed a communication to your board on the 20th of 
May last. Not receiving any reply, you will please take notice that 
you will be held personally liable for any loss arising from the ap- 
plication of any trust property or funds in your charge to any pur- 
pose whatever, except the payment,in their regular order, of the 
overdue obligations for which the trust itself is liable; also for any 
loss from the sale of lands or other assets of the trust at a nominal 
price, or for payments taken in Confederate or State scrip or any- 

thing but legal United States currency; also for any loss 
308 arising from neglect to enforce the obligations of the several 
railroads accepting the provisions of the internal improve- 
ment = A an alia 
remain, respectfully, your obedient servant, 
gre. F. VOSE. 


And your orator had well hoped that the said the trustees and 
the said defendants would have complied with such his reasonable 
demands and requests, as in conscience and equity they ought to 
have done; but now so it is, may it please your honors, that the 
said the trustees, combining and confederating with the said parties, 
private and corporate, hereinbefore named and described, and with 
divers other persons at present unknown to your orator, whose 
names, when discovered, your orator prays he may be at liberty to in- 
sert herein, with apt words to change them as parties defendant 
hereto, and contriving how to wrong and injure your orator in the 
premises, they, the said trustees, absolutely refused and fail to com- 
ply with such requests and demands, and at times they pretend that 
many of the misapplications of the funds and misappropriations and 
wastings of the lands belonging to their trust, which are hereinbe- 
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fore set out, resulted from the acts of their predecessors, for which 
they are in nowise acccuntable, whereas your orator charges that 
under said act of June 6th, 1855, the said trustees constitutea corpora- 
tion; that by succession they are,in their corporate capacity, accounta- 
ble for the acts of tlie said corporation, and that the trust funds in their 
hands are equitable assets to meet the just claim of you orator based 

upon acts of corporate misfeasance or non-feasance at any 
309 time occurring; but your orator admits that the individual 

members of said corporation, by violation of their trust, may 
have rendered themselves also personally liable in damage to him, 
and he has accordingly made some of the predecessors of the said 
the trustees parties defendant to this bill for the purpose of praying 
a decree to that effect against them; and at other times they pre- 
tend that in pledging, donating, and conveying immense amounts 
of lands tu divers persons and corporations for nominal prices they 
are in the legitimate discharge of their duties under the law creating 
their trust; that by far the largest amount of lands so vested in them 
were “swamp and overflowed lands” granted to the State of Florida 
with the condition that monies raised from the sale of any portion 
of the same should be first applied to draining the remainder ; that 
said monies therefore could not be legally diverted to the payment 
in the first place of the interest upon railroad bonds, and that the vari- 
ous dispositions which they have made of the lands in question have 
been in the legitimate interest of their improvement by draining, 
whereas your orator charges that in said dispositions the said trustees 
have drawn no distinction whatsoever between the said swamp lands 
and the five hundred thousand acres of land which were granted to the 
State of Florida expressly for the general pur of internal improve- 
ment without condition or gualification; that said last-mentioned 
lands, though fewer in acres, are by far the most valuable; that the said 
pledges or guarantees of said !ands, parties defendant to this bill, and 
especially the said corporation chartereu in New York for the im- 

provement of Florida, having an unlimited right of selection, 
310 either have possessed or, unless they be restrained, will possess 

themselves of all the said last-mentioned lands, or of all the 
highest, driest, and choicest of the said swamp lands; that in thus 
passing and attempting to pass out of themselves the title to vast 
tracts of the said trust domain the said trustees are fraudulently ab- 
dicating the trust duties imposed upon them by the said act of Jan- 
uary 6th, 1855, and more especially by the 16th section of the same, 
to which your orator prays to refer in full; that the said trustees, 
in addition to the vast tracts donated, pledged, and granted as here- 
inbefore charged, have themselves been and are now actually en- 
gaged in selecting for themselves and allowing their associates to 
select from the said trust lands at nominal or inadequate prices, 
receiving in payment for the same scrip or warrants of the State of 
Florida which was below par or coupons of said bonds which are 
junior in date and in claim to those held by your orator; that the 
pretense that said disposition of said lands looks to the drainage of 
the same is altogether fraudulent, such dispositions having Seon 
made for the benefit solely of unscrupulous speculators; and your 
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orator cha further that in the of said act of January 
6th, 1855, ‘the Governor of Florida had in full view the con- 
dition annexed to said grant to said swamp lands, and claimed 
to be and actually was in the legitimate fulfillment of its 
duty in the premises; that in the development of the State 
by the railway system which was then contemplated the end— 
the “reclaiming” of the swamp lands—would be most rapidly 
and securely attained ; that there were no restrictions placed upon 
the exercise of the said government of discretionary power as 
311 to the mode of aoe that object, the moneys resulting from 
the sales of portions of said lands to be “exclusively” to the 
purpose in view only “as far as” was in its judgment “ necessary ;” 
that the whole subject was exhaustively considered before the pas- 
sage of said act of January 6th, 1855, all of which will more fully 
appear from “ Report of the internal improvement board of Florida 
submitted by the Governor to both houses of the General Assembly,on 
Friday, December 22nd, 1854,” a copy of which is hereunto annexed, 
marked Exhibit D, which your orator prays may be taken as part 
of this his bill of complaint, with the usual liberty of reference, as a 
sequence of which report the said act was adopted; and your orator 
charges that in fact the results so ardently desired have been 
there = a very great extent accomplished ; that the faith of the 
State thus tendered by solemn legislative enactment was accepted ; 
thst the bonds whose coupons were thus to be paid by a board of 
trustees composed of the highest State functionaries, ex officio vested 
with an irrevocable title to a vast domain, to be held by them pri- 
marily liable to the purchasers and holders.of said bonds for such 
payment, were really received in exchange for iron rails, spikes, 
chains, and etc., which now lie upon two long lines of railway trav- 
ersing the State from the Atlantic waters to those of the Gulf; and 
at other times they pretend that the course that they are pursuing 
in the management of said internal improvement fund will enhanse 
the value of said fund, and thus be of ultimate benefit to your orator, 
whereas your orator charges that they have been and aredaily wasting 
said fund; that they are = ly destroying thesecurity of your 
312 orator for the payment of his coupons and bonds, and that 
unless he be relieved by the restraining power of this court they 
will inflict upon him irreparable loss ; and at other times they pretend 
that they have never refused to return proper accounts and reports 
of their actings od doings with reference to the said trust funds and 
lands, whereas your orator charges that for the last two years they 
have refused to give any account or to make any report whatsoever ; 
that the amount which should have been collected by them from 
the said purchasers of the said Florida railroad on account of said 
sinking fund is from sixty to seventy thousand dollars; that the net 
amount from the sales of lands, judging from the general average of 
sales made by their predecessors in the trust, should be from one to 
two hundred thousand dollars; that of this large aggregate sum the 
said trustees have given no account whatever, although it was the 
habit of their predecessors to make yearly reports of their actings 
and —— and monthly reports of sales, receipts, and disburse- 
21—466 : 
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ments; and your orator charges that their neglect in this respect 
had become so manifest and scandalous as to have invoked the fol- 
lowing comment of the Governor of Florida in his annual message, 
under date of Junuary 7th, 1869: “The reports of the surveyor 
general and the board of trustees of the internal improvement fund 
show the affairs of that department in rather a confused and un- 
satisfactory condition,” ete., which will appear to a copy of said 
message, hereto annexed and marked Exhibit E, which your 
orator prays may be taken as a part and parcel of this his bill 
of complaint, with the usual liberty of reference; that as one 

of the results of their failure to keep regular accounts 
313 of their receipts and disbursements and to make proper re- 

turns of the saine they have and are in position to apply 
trust funds in their hands to the payment of coupons, without regard 
to their time as fixed by priority of dates in falling due; all of 
which is in gross violation of sections 2, 3, aud 13 of said act of 
January 6, 1855, which required said trustees to pay first the coupons 
oldest, past due, and others in the order in which they had fallen 
due, the language of said act being that they should “ pay out of 
suid fund the interest” upon said bonds“ from time to time as it may 
become due;” and your orator further charges that they are also 
in position fraudulently to purchase and are actually purchasing 
coupons not yet properly payable, and also coupons which your 
vrator is informed and believes have been already paid, but which 
have been reissued and are fraudulently outstanding, making said 
purchases at nominal prices and giving said coupons in exchange 
for lands belonging to said trust fund at great profit to themselves; 
all of which said actings, doings, and pretenses of the said the trus- 
tees and the said the other parties defendant to this bill and their 
confederates tend to the manifest injury and irreparable wrong of 
your orator. 

To the end, therefure, that the said trustees and their said con- 
federates may, upon their several and respective corporal oaths, full, 
free, direct, and perfect answers make to all and singular the matters 
hereinbefore stated and charged as fully and particularly as if the 
same were hereinafter repeated and they thereunto distinctly inter- 
rogated, and that not only as to the best of their respective knowl- 

edge and remembrance, but also as to the best of their re- 
314 et information, hearsay, and belief, and more especially 
that they may answer and set forth— 

1. Whether the first twelve pages of Exhibit A and are not a true 
copy of the act “To provide for and encourage a liberal system of 
internal improvement in this State,” approved by the Governor of 
Florida on January 6th, 1855? Do not the remaining pages of said 
exhibit contain true copies of Florida acts of legislation? Is not 
Exhibit B a true copy of the resolution passed by the trustees of the 
internal improvement fund in response to the New York and Florida 
Lumber, Land and Improvement Company? Is not Exhibit C 
a true copy of a 1 — published by the said last- named com- 
pany? Is not Exhibit D a true copy of the report of the internal 
improvement .board of Florida in manner and form as it purports 
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.to be? Are not Exhibits E and F true copies of the annual mes- 
sages of Governor Harrison Reed to the Legislature of Florida? 

2. Were not the said defendants, David S. Walker, C. H. Austin, 
Hugh A. Corley, John Beard, and John B. Galbraith the immediate 
p ecessors of the acting trustees in the execution of the trust created 

v said act of January 6th, 18657 Is not the New York and Florida 
Lumber, Land and Improvement Company a New York tion? 
Has it not an office and an agent in Jacksonville, Florida? Is not 
the defendant, Myron S. Mickles, its agent in Florida; if not, who 
is? Has it other agents in Florida? If yea, name them. What was 
the amount of capital of said company at the date of its incorpora- 
tion? What is the amount of its active capital now? In what does 

that capital consist; if in money, where or with whom is that 
315 money deposited? How many acres of land has it selected 

and located in Florida under the agreement set out in Ex- 
hibit B? What amounts has it paid to said trustees of such located 
lands, and when, where, and by whom were the payments made? 
Were they made in money or in scrip, or what; if in scrip or other- 
wise, was such scrip or paper taken at par or below par? Were 
the lands so selected from the internal improvement lands, which 
consisted originally of 500,000 acres, or from the swamp & over- 
flowed lands? If from either or from both, specify the number of 
acres from either and from each, giving their localities. Is not said 
company offering said selected lands at from three to ten dollars per 
acre? Has it drained or undertaken to drain any of such lands? 
If yea, state how many acres, the location of the same, the character, 
cost, and extent of such drainage. -Has not Myron S. Mickles, both 
before and after commencement of his agency, selected, located, 
and received of such trust lands for himself personally; if yea, how 
many acres, and of what class of lands? 

3. Have not said trustees conveyed to Hubbard L. Hart lands to 
the amount and value stated on the bill; if not, how much have 
they conveyed, and at what estimated prices? What was the char- 
acter and the amount of work done by the said Hart? Who ex- 
amined that work and made a report as to its character and value ? 
How much money did said Hart expend upon it? Did he furnish 
an account and vouchers showing payments; if yea, let them be at- 
tached to defendants’ answer; if nay, upon whose representation as 
to the value of said work and the amount of said expenditures was 
the fint. l settlement made? Were any of the lands so granted to 

said Hart selected from the said internal improvement lands 
316 originally transferred for that specific purpose by : 

if yea, what was the number of acres so granted to said Hart, 
and at what estimated price did he take them ? 

4. Have not the said trustees pledged or donated a large quan- 
tity of said trust lands to the Southern Inland Navigation and In- 
ternal Improvement Company, as stated in the bill? How many 
acres have — so pledged or donated? What is the value of the land 
so donated ? How many acres were selected from the original in- 
ternal improvement lands? What is the value of the last-named 


lands per acre? 
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5. Have not the said defendants so pledged or donated large quan- 
tities of said lands to the said The Pensacola and Louisville Rail- 
road — 2 — to the Florida Canal and Inland Transportation 
Company? How many acres have they so donated, and how many 
of these were selected from the swamp and overflowed lands, and 
how many from the original internal improvement lands, and what 
is the value of each per acre ? 

6. How many of said swamp or overflowed lands has been drained 
by the said trustees or by their immediate predecessors, who are de- 
fendants named in this bill, or by the said Hubbard L. Hart, or 
the said The Florida Canal and Inland Transportation Company, 
or that the said The Southern Inland Navigation Company, or the 
said The Pensacola and Louisville Railroad Company? Whereare 
such drained lands located, and what has been the cost of such 
drainage ? 

7. How much was received per annum by the said trustees’ prede- 

cessors named in this bill for sales of said trust lands? How 
317 much per annum by said trustees themselves? What was 

the entire amount of said trust lands that came into the hands 
of said predecessors? How many acres of swamp land? How 
many of original internal improvement land? How many acres 
of each of these classes of land did they turn over to their said 
successors, and how many acres of each class still remain in the 
hands of the latter subject to the execution of their trust? Did not 
the said predecessors keep regular accounts of their actings and 
doings, receipts and disbursements, and make regular monthly re- 
ports of the same? Does not the pamplilet entitled“ Documents,” 
accompanying the Governor's message hereto appended and marked 
Exhibit G, contain in its pages a true copy of the report made by 
said trustees under the dates therein specified, and is it not a fair 
specimen of the reports which the said trustees were accustomed to 
make? Have the incumbent trustees made any such report at any 
time? Have they made any report at all, whether as regards the 
disposition of lands or as regards their own receipts and disburse- 
ments of funds? If yea, let copies of all such reports be appended 
to their answer. 

8. Did not the said trustees’ predecessors named in the bill re- 
ceive from the sale of the said the Florida railroad the sum of 
$323,400; if nay, how much did they receive, for how much 
was said road sold, and in what form were payments therefor made 
aud what became of the money so received? Was not a portion, 
and how much of the same, deposited in the bands of Moses Taylor, 
of New York city; if yea, what has become of that sum ? 

9. Did not the said trustees in vest $200,000 and over of monies 

318 belonging to said trust fund in Confederate bonds or scrip, 
as stated in the bill, and has not the same been a total loss? 

Did they not purchase a bond or bonds of the State of Florida to 
the amount of more than $41,000 with monies belonging to said 
trust fund, and did they not buy these bonds at their par value and 
at a time when the bonds and credit of the said State were greatly 
below par? Where are the said bond or bonds; have they or any 
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—— of them been paid: if yea, what has become of the money? 
id not the said trustees, in mber, 1867, or at some other —, 
and, if vea, what other time, authorize the president of the said 
trustees to invest a portion of said trust funds, at that time under 
the control of Moses Taylor or some other person, in the purchase 
of a certain bond of the State of Florida, payable to Edward N. 
Dickerson, for the principal sum of $21,000, and to pay the interest 
thereof in manner and form as stated in the bill? Was not the 
said bond bought at par value, and were not the bonds and credit 
of the State greatly below par at the time; what has become of 
said bonds, and, if paid, what has become of the money? Did not 
said defendants lend other and large amounts of said trust fund to 
the State of Florida upon the security set out in the bill? Look 
gee the printed bill or note annexed hereto and marked Exhibit 

and say whether the trustees have not received and do not 
receive such notes in payment for trust lands; what is its value in 
national currency ? 

10. Have not said trustees now in their actual ion large 
amounts of money, choses in action, and securities belonging — said 

trust fund? Let them specify the amount of said money or 
319 scrip, or choses in action, or securities, giving an accurate 
description of the same. 

And that the said defendants may come toa full and detailed 
account of all monies and property whatsoever which have at any 
time come into their own hands — in the hands of their predecessors 
named ‘herein as defendants in the execution of their trust, more 
especially that they may make proper accounting of assets, receipts, 
and disbursements since the month of June, 1868, and that the said 
trustees may be required by the order and decree of this court to pay 
to your orator the amount which is due upon his said coupons; to 
protect from waste the fund in money, choses in action, land, and 
other property liable for the payment of said coupons and bonds 
which are not yet due; to collect from the said The Florida Rail- 
road Company and its present owners one-half of one per cent. on 
the entire amount of bonds issued by said last-named company 
under the provisions of said act of January 6, 1855, and thus to pro- 
vide a sinking fund for the eventual paymeut of the bonds held by 
your orator and others in accordance with its requirements; that for 
the better securing these ends to the said trustees may be enjoined and 
restrained from selling or donating or disposing of said lands other- 
wise than in strict accordance with the provisions of the sixteenth 
section of said act of 1855, fixing the prices, making arrangements 
for the drainage, and allowing pre-emptions of the same under all 
the restrictions of that section; that they may be restrained and en- 
joined from selling said lands for scrip of any kind or for aught 
else than the current money of the United States; that they 

may be enjoined and restrained from lending or invest- 
320 ing, appropriating, disposing of, or using any of the monies 
or property of the said trust fund except in payment of the 
coupons of the bonds issued by railroads in accordance with the 
provisions of said act of January 6,1855; that — may be enjoined and 
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restrained from paying said coupons in any other mode than in the 
order of priority fixed by the language of section 2, section 3, and 
section 13 of said act, paying first such as first became due and the 
others in the order in which they fell due, making regular returns 
to this court of such payments, with a record of the numbers and 
the dates of said coupons and the canceled coupons themselves as 
vouchers; and that the said The New York and Florida Lumber, 
Land and Improvement Company and its agent, the said Myron S. 
Mickles, and all others its agents and servants, — be enjoined and 
restrained from further action under the said agreements with and 
resolutions by the said trustees, as stated in the bill and fully set out 
in Exhibit B, whether in selecting and locating lands embraced in 
said agreement or in advertising and selling the same; and that the 
said other defendants named in this bill, whether persons private or 
corporate, who are in possession of any of the land originally be- 
longing to said trust fund and pledged. and donated and wasted in 
manner set forth in said bill, may be enjoined and restrained from 
selling, disposing of, or in anywise intermeddling with the same 
until the further order and decree of this court; and that the said 
New York and Florida L., L. and I. Company and the last-named 
defendants may also come to an account with your orator for the 

proceeds which they may have already received from the 
321 sale of any portion of said lands; and that the said trustees 

may be enjoined to pay to your orator all damages sustained 
by him by means of the premises; that a receiver may be appointed 
of the monies and funds of the said trust fund with all necessary 
and proper directions, and that your orator may have such other, 
further, or different relief in the premises as to the court shall seem 
equitable and just, with the costs of the action— 

May it please your honor to grant unto your orator the writ of the 
injunction of the United States of America, issuing out of and under 
the seal of this court, directed to each of the said defendants, their 
successors, as trustees, their counselors, solicitors, attorneys, and 
agents, enjoining and restraining each of them in manner and form 
as hereinbefore prayed for, and that a temporary injunction to the 
same effect may be directed as aforesaid to the said trustees and to 
the said The New York and Florida Lumber, Land and Improve- 
ment Company and to the said Myron S. Mickles and all others its 
agents and servants, enjoining and restraining them as aforesaid 
until further order of the court. 

May it please your honor to grant to your orator the writ of sub- 

na of the United States of America, to be directed to Harrison 

eed, Robert H. Gamble, A. R. Meeks, Frank W. Webster, and S. B. 
Canover, trustees of the internal improvement fund of Florida; John 
S. Adams, and “ The Trustees of the Internal Improvement Fund of 
Florida,” and also to David S. Walker, C. H. Austin, Hugh H. Cor- 
ley, John Beard, John B. Galbrieth, the Pensacola and Louisv.lle 

Railroad Company, the Florida Canal and Inland Transpor- 
322 tation Company, the Southern Inland Navigation Company, 
the New York and Florida Lumber, Land and Improvement 
Company, Myron S. Mickles, and Hubbard L. Hart, thereby com- 
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manding them and every of them, at a certain day and under a cer- 
tain pain therein to be specified, personally to be and appear in this 
honorable court, and then and there to answer all and singular the 
premises and to stand to, perform, and abide such order and decree 
therein as to this court shall seem meet. 
And your orator will ever ray &c. 
JACKSO » LAWTON & BASINGER, 
BISBEE & ARCHIBALD, 
Solicitors and of Counsel. 


Note.—The said defendants, who are now trustees or who have 
been trustees of the internal improvement fund of Florida, are re- 
quired to answer all the questions in this bill numbered from “1 to 
10,” both inclusive. The said The New York and Florida Lumber 
and Land and Improvement Company and the said Myron 8. 
Mickles will answer the interrogatories numbered land 2. The said 
Hubbard L. Hart will answer the interrogatories numbered 3 and 
6. The Southern Inland Navigation and Improven, ent Company 
will answer interrogatories numbered 4 and 6. The Pensacola and 
—— Railroad Company will answer interrogatories numbered 
5 and 6. 


Unitep Srates oF AMERICA, | a 
Northern District of Forida, { , 
Francis Vose, the complainant in the foregoing bill of complaint, 
being duly sworn, says that he has read the foregoing bill 
323 of complaint and knows the contents thereof, and that the 
same is true of his own knowledge, except as to those matters 
therein stated on information and belief, and as to those matters he 
believes it to be true. 
F. VOSE. 
\ 


Subscribed and sworn to this 3d day of November, 1870, be- 


fore me— 
J. E. TOWNSEND, Clerk. 


Indorsed: In the United States circuit court for the northern dis- 
trict of Florida. Francis Vose, complainant, and Harrison Reed et 
al., trustees of the internal improvement fund of Florida, et al., de- 
fendants. Bili for discovery, injunction, and relief. Filed Novem- 
ber 3, 1870. J. E. Townsend, clerk. Jackson, Lawton and Bas- 
singer, complainant’s solicitors. Bisbee & Archibald, complainant’s 
sol’s. 


168 UNION TRUST CO. OF NEW YORK VS. SOUTHERN 


UNITED States or America, State of Florida: 


In the Fifth Circuit Court of the United States for the Northern 
District of Florida. 


To Harrison Reed, Robert H. Gamble, Alvin R. Meek, Frank W. 
Webster, Simon B. Canover, and John S. Adams, the trustees of 
the internal improvement fund of Florida and to their successurs, 
The Florida Improvement Company, and its agent, Myron S. 
2 — and all others, its agents and servants, in the said State 
of Florida: 


324 Whereas it appears to me, W. B. Woods, judge of the — court 
of the United States for the fifth judicial circuit, that Francis 
Vose, a resident and citizen of the State of New York, brings his 
bill of complaint in the circuit court of the United States for the 
northern district of Florida, in which he shows that he is the owner 
of a large number of bonds issued by the Florida Railroad Com- 
pany, with a large number of coupons upon them, which are past 
due, and which you, the said trustees named above, have refused to 
pay, in violation of an act passed by the Legislature of Florida on 
the 6th day of January, in the year 1855, irrevocably trusting in 
you 10,500,000 acres of land in trust, to make sale of the same ac- 
cording to the provisions of said act, and from the proceeds of such 
sales to pay the coupons on said bonds as they should fall due, but 
that instead thereof you, the said trustees, are misapplying the 
funds belonging to the said trust; are improperly and fraudulently 
misappropriating the same and selling and transferring said lands 
in amounts, in manner, and for consideration that are wholly incon- 
sistent with and violative of the provisions of such act; that you are 
donating and disposing of the same for merely nominal prices and 
for scrip and for State warrants not recognized as the lawful cur- 
rency of the United States; more — and recently have en- 
tered into an agreement with you, the said The Florida Improve- 
ment Company, and you, the said Myron S. Mickles, are the agent 
of said company, by which said agreement 1,100,000 acres of land 
belonging to said trust, to be selected from the entire trust domain, 
ure transferred to the said New York and Florida Lumber, 
325 Land and Improvement Company at the nominal price of ten 
cents per acre, and that — said Mick les, and others, the 
agents and servants of said company, are selecting, locating, ad ver- 
tising, and selling the said lands, and that thus you, the said 
trustees, are wasting and destroying the land and the fund so vested 
in you by said act of 1855, and by the foregoing and by other law- 
less and fraudulent acts are diverting the monies which have come 
and are coming into your hands by virtue of said trust from the 
payments of said coupons in the order in which they fell due; 

And whereas the said complainant by his said bill prays that the 
writ of injunction be issued restraining you, the above-named 
parties, from the acts which are therein complained of: 

I do, therefore, in the name and by the authority of the United 
States of America, strictly enjoin and command you, the said Har- 
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rison Reed, Robert H. Gamble, Alvin R. Meek, Frank W. Webster, 
Simon B. Canover, and John S. Adams, the trustees of the internal 
improvement fund of Florida, and your successors, under penalty 
of attachment for contempt and a pain of ten thousand dollars for 
each act notative of this es that you and each and all of 
you, buth in your individual and collective capacity, do desist from 
selling or donating or disposing of the land belonging to said trust 
otherwise than in strict accordance with the provision of said act of 
1855 fixing the price and allowing pre-emptions of the same in obe- 
dience to all the restrictionsof that act; that you desist from selling said 
land for scrip or State warrants‘of any kind or for aught else than cur- 
rent money of the United States; that you desist from lending or in- 

vesting, appropriating, disposing of, or using any of the money 
326 or property of said trust funds, except in applying them in 

the creation of the sinking fund provided by said act of 1855, 
and applying them in strict accordance with the provisions of that 
act when said monies properly belong to said sinking fund, or in 
payment of the coupons of said bonds when said monies have pro- 
_ ceeded or shall proceed from the sale of said lands, and that you de- 
sist from paying said coupons in any other mode than in the order 
of their priority fixed by the date of their coming to maturity, pay- 
ing first such as first become due and the others in the order in 
which they fell due; and I do enjoin you further and specially that 
you desist and refrain from any and all actions in 1 and 
carrying out the agreement between you and the said The Florida 
Improvement Company, described in said agreement the New York 
and Florida Lumber, Land and Improvement Company, which said 
agreement is embodied in the resolution passed by you, the said 
trustees, on the first day of March, in the — eighteen hundred and 
seventy, or thereabouts; by which said agreement you, the said 
trustees, give and grant to the said 1 their suecessors and 
assigns, authority to select and locate from the lands belonging to 
the internal improvement fund one million one hundred thousand 
acres of said land at the rate and price of ten cents per acre, upon 
terms and conditions which are therein set forth. 

And I do enjoin and command you, the said Florida Improve- 
ment Company, and you, the said Myron S. Mickles and others, the 
agents and servants of the said The New York and Florida Lumber, 

Land and Improvement Company, that, under the penalty and 
327 pain hereinbefore set out, you desist from further action under 

the said agreement with the said trustees, whether in select- 
ing or locating land embraced in said agreement or in advertising 
and selling the same or in disposing of or intermeddling with the 
proceeds which have resulted from the sale of any portion of the 
same, further than to retain them safely, subject to the further order 
and decree of this court. 

Witness the Honorable Salmon P. Chase, Chief Justice of the 
Supreme Court of the United States, and the seal thereof, at the cit 
of Jacksonville, in said «istrict, this 8th day of December, A. 
one thousand eight hundred and seventy. 

J. E. TOWNSEND, Clerk. 
22—466 
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Endorsed: In the United States circuit court for the northern 
district of Florida. Francis Vose vs. Harrison Reed et al. Writ of 
injunction. Issued December 8th, 1870. Filed January 13th, 1871. | 
J. E. Townsend, clerk. H. Bisby, Jr., Jackson, Lawton & Bassinger, ! 
complainant's solicitors. 


Served a copy of this writ of injunction upon James S. Adams, 
secretary of tle trustees of the internal improvement fund of Florida, 
at Jacksonville, Florida, this the 17th December, A. D. 1870. » 

GEO. E. WENTWORTH, 
L. S. Marshal, 
Per S. CONANT, Dep'ty. 


Served a copy of the within injunction upon Frank W. Webster, 
Simon B. Conover, and Robert H. Gamble, trustees of the in- 
328 ternal improvement fund of Florida, at Tallahassee, in said 
district, this the 10th December, 1870. 
GEO. E. WENTWORTH, 
U. S. Marshal, 
Per S. CONANT, Dep'ty. 


Served a copy of the within injunetion upon Myron S. Mikeles, 
agent of the New York Land, Lumber and Improvement Company, 
at Jacksonville, this the 9th December, 1870. 

GEO. E. WENTWORTH, 
a U. S. Marshal, 
Per S. CONANT, Dep'ty. 


Served a copy of the within injunction upon Harrison Reed, 
Governor of the State of Florida and president of board of internal 
fund of Florida, at Tallahassee, in said district, this the 13th of 
December, 1870. ä 
GEO. E. WENTWORTH, 
U. S. Marshal, 
Per S. L. TIBBITTS, 
Dept’y U. S. Marshal. 


329 The President of the United States of America to Harrison 

Reed, Robert H. Gamble, Almon R. Meek, Frank W. Web- 

ster, Simon B. Conover, John S. Adams, trustees of the internal 

improvement fund of the State of Flerida; David S. Walker, C. 

| H. Austin, Hugh A. Corley, John Beard, and John B. Galbraith, 

= former trustees of the Pensacola and Louisville Railroad Co.; the 

Florida Canal and Inland Transportation Company ; the Southern 

| Inland Navigation Company ; the New York Lumber, Land and 

Improvement Company; Myron S. Mickles, the agent of the last- 

named company, and Hubbard S. Hart, citizens and residents of 
the State of Florida, Greeting : 


You are hereby commanded and strictly enjoined that that, lay- 
ing aside all business and notwithstanding any excuse, that you be 
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“and appear before the judge of the cireuit court of the United States, 


5th judicial — and northern district of Florida, on first Monday in 
January, being the second day tiiereof, next, wherever the court 
shall be, to answer to a bill of complaint exhibited against you in 
the said court by Francis Vose, a citizen and resident of the State of 
New York, and to do further and to receive what said court shall 
have considered in that behalf, and this you are not to omit under 
a penalty upon you of one thousand dollars. 

Witness the Honorable Salmon P. Chase, Chief Justice of the 
Supreme Court of the United States, at the city of Jacksonville, in 
said district and circuit, and.the seal of said court, this 8th day of 

December, A. D. one thousand eight hundred and seventy. 
330 J. E. TOWNSEND, Clerk. 


H. BISBEE, In., 
JACKSON, LAWTON & BASSINGER, 
Complainant’s Solicitors. 


Served a copy of the within subpcena on Harrison Reed, Governor 
of the State of Florida and president of the trustees of the internal 
improvement fund of Florida, in said district, in Tallahassee, Florida, 
this 13th day of December, 1870. 

Served a copy of the within subpona on ex-Governor D. 8. 
Walker and John Beard, at their place of residence, at Tallahassee, 
Florida, this the 13th day of December, 1870. 

Served a copy of the within subpoena upon H. L. Hart, at Palatka, 
Florida, and also upon Dr. Morajine, president of the Florida Canal 
and Inland Transportation Company, at Palatka, Florida, this the 


29th day of December, 1870. 
G. E. WENTWORTH, 
S. Marshal, 
Per BINES GIBSAR, Deputy. 


Served a copy of the within subpona upon Hugh A. Corley, at 
Leesburg, Fla., this the 14th day of January, 1871. 
GEO. E. WENTWORTH, 
U. S. Marshal, 
Per S. L. TIBBITTS, 
Dept. U S. Marshal. 


331 Served a copy of the within subpeena upon Robert H. 

Gamble, Simon L. Conever, and Frank W. Webster, trustees 
of the internal improvement fund, at Tallahassee, in said district, 
this the 10th December, 1870. 

Served a copy of the within subpena upon Myron S. Mick les, 
agents of the New Vork Lumber, Land and Improvement Company, 
at Jacksonville, said district, this the 9th day of December, 1870. 

GEO. E. WENTWORTH, . 
U. 8S. Marshal, 
Per S. CONANT, Deputy. 
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Served a copy of the within subpcena upon J. S. Adams, secretary 
of the trustees of the internal improvement fund of Florida, at Jack- 
sonville, Florida, this the 17th December, 1870. 

GEO. E. WENTWORTH, 
US. Marshal, 
Per S. CONANT, Deputy. 


Indorsed: No.1. In the United States circuit court, 5th circuit, 
northern district of Florida. Francis Vose vs. Harrison Reed et al. 
Subpeena in chancery issued 8th of December, 1870; returnable 2nd 
January, 1870. Returned and filed 13th of January, 1871. J. E. 
Townsend, clerk. II. Bisbee, Jr., Jackson Lawton and Bassinger, 
com plainant’s solicitors. 


332 UNITED States or AMERICA, 
Northern District of Florida : 


To the judges — the circuit court of the United States for the north- 
ern district of Florida: 


The petition of Francis Vose, a citizen and resident of the State of 
New York, respectfully shows— 

That on the first day of November, 1870, he filed his bill of com- 
plaint in this honorable court against Harrison Reed and others, the 
trustees of the internal improvement fund of Florida, and others, a 

copy of which is hereto annexed as part of this his petition. 
333 That on the 6th day of December the said bill was amended 

so as to make the Great Southern Railway Company a party 
defendant thereto, and for other purposes. 

That on the last-mentioned day, upon motion of your petitioner, 
a writ of injunction was issued in accordance with the prayer of said 
bill and in manner and — as follows: 


Unitep States or America, State of Florida: 


In the Fifth Circuit Court of the United States for the Northern 
District of Florida. 


To Harrison Reed, Robert H. Gamble, Almon R. Meek, Frank W. 
Webster, Simon B. Canover, and John 8. Adams, the trustees of 
the internal improvement fund of Florida, and their successors, 
The Florida Improvement Company, and its agents and servants 
in the said State of Florida. 


Whereas it appears to me, W. B. Woods, judge of the courts of the 
United States for the fifth judicial circuit, that Francis Vose, that Francis 
Vose, a resident and citizen of the State of New York, brings his bill of 
complaint in the circuit court of the United States for the northern 
district of Flordia, in which he shows that he is the owner of a large 
number of bonds issued by the Florida Railroad Company, with a 
large number of coupons upon them, which are past due, and which 
you, the said trustees named above, refused to pay, in violation of 
an act passed by the Legislature of Florida on the 6th day of January, 
in the year 1855, irrevocably vesting in you 10,500,000 acres of land 


oe 
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in trust to make of the same according to the provision of eaid 
334 act and from the proceeds of such sales to pay the coupons on 
such bonds as they should fall due, but that instead thereof 
you, the said trustees, are misapplying the funds belonging to said 
trust, are improperly and fraudulently misappropriating the same, 
and selling and transferring said lands in amounts, in manner, and 
for considerations that are wholly inconsistent with and violative of 
the provisions of said act; that you are donating and disposing of 
the same for merely nominal prices and for scrip and for State 
warrants not recognized as the lawful currency of the United States; 
more especially and recently have entered into an agreement with 
you, the said The Florida Improvement Company, and you, the 
suid Myron L. Mickles, the agent of said company, by which said 
agreement 1,000,000 acres of land belonging to said trust, to be 
selected from the entire trust domain, are transferred to the said New 
York and Florida Lumber, Land and Improvement Company at 
the nominal price of ten cents per acre, and that you, the said 
Mickles and others, the agents and the servants of said company, 
are selecting, locating, advertising, and selling the said lands, and 
that thus you, the said trustees, are wasting and destroying the 
land and the fund so vested in you by said act of 1855, and by the 
foregoing and by other lawless and fraudulent acts are by virtue of 
said trust — from the payment of said coupons in the order in 
which they fell due; and 
Whereas the complainant by his said bill prays that the writ of 
injunction be issued restraining you, the above-named parties, from 
the acts which are therein complained of: 
I do, therefore, in the name and ‘by the authority of the 
335 United States of America, strictly enjoin and command you, 
the said Harrison Reed, Robert H. Gamble, Almon R. Meek, 
Frank W. Webster, Simon B. Canover, and John S. Adams, the 
trustees of the internal improvement fund of Florida, and your 
successors, under penalty of attachment for contempt and a pain of 
ten thousand dollars for each act violative of this injunction, that 
you and each and all of you, both in your individual and collective 
capacity, do desist from selling or donating or disposing of the land 
belonging to said trust otherwise than in strict accordance with the 
provisions of said act of 1855 fixing the price and allowing pre- 
emptions of the same in obedience to all the restrictions of the act ; 
that you desist from selling ssid lands for scrip or State warrants 
of any kind or for aught else than current money of the United 
States; that you desist from lending or investing, appropriating, dis- 
posing of, or using any of the moneys or property of said trust fund 
except in applying them to the creation of the sinking fund pro- 
vided by said act of 1855, and so applying them in strict accord- 
ance with the provisions of that act when said moneys properly 
belong to said sinking fund, or in payment of the coupons of said 
bonds when said moneys have proceeded or shall proceed from the 
sale of said lands, and that you desist from paying said coupons in 
any other mode than in the order of their priority fixed by the 
date of their coming to maturity, paying first such as first become 
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due and the others in the order in which they fell due; and I do 
enjoin and command you, further and specially, that you desist 
and refrain from any and all action in executing and carry- 
336 ing out the agreement between you, the said The Florida 
Improvement Company, described in said agreement as 
the New York and Florida Lumber, Land and Improvement Com- 
any, which said agreement is embodied in the resolution passed 
y you, the said trustees, on the first day of March, in the year 
eighteen hundred and seventy, or thereabouts, and in which said 
agreement you, the said trustees, give and grant to the said com- 
pany, their successors and assigns, “ authority ” to select and locate 
from the lands belonging to the internal improvement fund one 
million one hundred — acres of said land at the rate of and 
price of ten cents per acre upon terins and conditions which are 
therein set ſorth. 

And I do enjoin you and command you, the said Florida Improve - 
ment Company, and you, the said Myron L. Mickles and others, the 
agents and servants of the said The New York and Florida Lumber, 
Land and Improvement Company, that, under the penalty and pain 
hereinbefore set out, you desist from further action under .he said 
agreement which the said parties, whether in selectinz or locating 
lands embraced in said agreement, or in advertising and selling the 
same, or in disposing of or intermeddling with the proceeds which 
have resulted from the sale of any portion of the same, further than 
to retain them safely, subject to the further order and decree of this 
court. 

In witness whereof I have hereunto set my official hand, at Jack- 
sonville, in the northern district of Florida, this sixth day of Decem- 

ber, in the year eighteen hundred & seventy. 
337 W. B. WOODS, 
US. Circuit Judge for the 5th Circuit, 
Northern District of Fla. 


And your petitioner furtler shows that a writ of subpoœna di- 
rected to Harrison Reed, Robert H. Gamble, A. R. Meek, Frank W. 
Webster, S. B. Canover, and John S. Adams, the trustees of the in- 
ternal improvement fund, and to David S. Walker and others, indi- 
viduals and corporations, was also issued, commanding them and 
every of them to appear on the first Monday of January, 1871, and 
then and there to answer your petitioner’s said bill of complaint, etc. 

That said writs of injunction and subpœna were duly served upon 
all parties to whom they were respectfully directed. 

That all of the defendants named in said writ of subpoena, with 
the single exception of David S. Walker, have failed to obey the 
mandate of the court, and that orders were entered on the first Mon- 
day of February last, at the clerk’s office of this honorable court, that 
the bill be taken pro confesso against them. 

That the defendants named in the said writ of injunction have 
wholly failed to obey or to respect the orders of the court, as herein 
set forth, but, on the contrary thereof, have treated the same with 
manifest contempt; that on or about the sixth day of March, 1871, 
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the said trustees of the internal improvement fund sold to E. A. 
Studwell three hundred thousand acres of the lands belonging to 
the said fund, the sale being made at ten per cent. and upon terms 

identical with those of the agreement between the said trus- 

aa 338 tees and the Florida Improvement — the execution 
of which said yore my. had been specifically enjoined, and 

your petitioner shows that the same E. A. Studwell is a member and 
officer of the said The Florida Improvement Company; that as part 
1 of the agreement between the said trustees and himself and as a con- 
dition for said sale they, the said trustees, are to be relieved from 
any obligation to carry out their said original agreement with the 
said company, so far as the 300,000 acres are concerned, the said 
company relinquishing its claim to that quantity of its purchase in 
favor of said Stud well; and your petitioner submits that this action 
of the said the trustees and the said Studwell is in manifest evasion 
and therefore in contempt of the injunctional order hereinbefore set 
out. 

And — petitioner further shows that prior to the filing of his 
said bill of complaint the said the trustees, etc., had undertaken to 
convey to the Southern Inland Navigation and Improvement Com- 
pany, one of the defendants named in said bill, a much larger 
quantity of said trust lands than is therein set forth, to wit, the 
enormous quantity of about one and one-quarter millions of acres, 
at six and one-half cents per acre, or for some other or wholly inade- 
1 quate consideration, but that the said sale was not consummated 
— until after the said writ or injunction had been served upon the said 
the trustees, and was not in fact perfected until within about a month 
last past by delivery of the title deed to W. H. Gleason, the manag- 

ing agent of said last-mentioned company. 
And your petitioner further shows unto your honors that 
after the order granted by the Hon. W. B. Woods on the 3ist 
day of October, 1870, together with u copy of your petitioner’s said 
Lill of complaint, had been served upon ench of the said trustees, 
giving them notice to show cause why the writ of injunction should 
not be issued as prayed for, nay while the day for the hearing of 
said motion was being postponed at the instance and upon the pre- 
texts of said defendants, and while his honor Judge Woods had the 
question of granting said writ under judicial advisement, the said 
trustees were active in making a conveyance on one hundred and 
two thousand four hundred and seven 75, acres of land to the Great 

Southern Railway Company; and your petitioner submits that the 

two last-named conveyances and sales of the said trustees and their 

acts in connection with the same are in contempt of the authority 
and the injunctional orders of this honorable court. 

Your petitioner is informed that, in pretended explanation of the 
said evasions and said violations of said injunctional order, the said 
the trustees claim to be acting under legal advice; that by the 16th 
section of the act of 1855 they are required ” to encourage actual 
settlement and cultivation of said lands by —ͤ — 
under such rules and regulations as they may deem advisable, a 
that the sales which your petitioner has referred to have been made 


176 UNION TRUST CO. OF NEW YORK VS. SOUTHERN 


by them in the legitimate discharge of their trust, and consequently 
are not in violation of said injunction, being “ not otherwise than 
in strict accordance with the provisions of said act of 1855 ;” 
310 but your petitioner shows that not only was said writ of in- 
junction granted upon the ground that sales of such vast 
domains to private persons and for nominal prices were in violation 
of the act of 1855 and a gross fraud as against your petitioner’s rights, 
but that the people of Florida whose interests and welfare these trus- 
tees and their colleagues in waste and plunder so noisily pretend to 
be protecting have condemned such sales and practices by concur- 
rent resolution of their General Assembly. 


Concurrent Resolution Relative to Certain Lands about to be Disposed of 
by the Trustees of the Internal Improvement Fund. 


Whereas it is understood by this General Assembly that the trus- 
tees of the internal improvement fund have sold or — about to sell 
the lands in Escambia and Santa Rosa counties for six cents per 
acre to the Pensacola and Louisville Railroad Company: Therefore 

Resoived by the assembly, the senate concurring, That any such 
sale ought not to be made; that its effect is to depreciate the real 
estate held by the fund; to prevent actual settlers from getting 
homes; to make citizens look to the liberality of a corporation in- 
stead of to the State’s fostering care of her citizens; to weaken the 
State government and State authorities and strengthen a corpora- 
tion; to reduce the value of State lands, and, therefore, that the trus- 
tees aforesaid ought not to make said sale to said corporation. 

Adopted February 12, 1870. 


Your petitioner avers that the condemnation thus emphat- 

341 ically expressed by the Legislature of Florida upon the actings 

and doings of the said trustees complained of by your peti- 

tioner meets the approval of all of her people who are truly inter- 

ested in her welfare and who are not, directly or indirectly, con- 

nected with the men or “the rings” who seek to prey upon her 
means and her credit. 

Your petitioner further shows that prior to the granting of said 
writ of injunction the said Florida Improvement Company had de- 
— in the hands of Simon B. Canover, then treasurer of said 

rd of trustees, coupons detached from bonds which had been 
issued in accordance with the provisions of the said act of 1855 to 
the amount upon their face of $10,000; that this deposit was made 
by the said company in attempted payment for one hundred thou- 
sand acres of land under said agreement between the said trustees 
and the said improvement company, but said Conover refused to 
accept it; that the market value of said coupons, if not worthless, 
was not more than 10 or 30 cents on the dollar, and had they been 
accepted by said treasurer the land would have been paid for at the 
rate of from one to three cents per acre; that as the result of said 
refusal by said Conover the sale of said company remained incom- 
plete at the time said writ of injunction was issued and served, but 
that subsequently, the said Conover having been displaced and John 
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8. Adams appointed in his stead, the said coupons were accepted at 
par in payment by the latter, and the sale was perfected. 

And your petitioner charges that all this is in manifest contem 
of the injunctional order of this court, as well in reference to 

execution of said cgreement between the said trustees and the 
342 said improvement company and the sale of said trust lands 

generally as in reference of the receipt of aught else than 
current money of the United States in payment of the same. 

And your petitioner further shows that although he is the holder 
of a very large number of coupons referred to in said writ of injuuo- 
tion and which are oldest in date, and although there ought to be a 
considerable sum in the hands of the said treasurer of said board, 
and although it is not denied that there is actually a small sum 
which should be applied to their payment, yet that his repeated ap- 
plications for the payment of the same have been met by refusals; 
that your petitioner has good reason to believe that these, indeed all 
other, monies which have come or which are coming into the hands 
of the treasurer of said trustees, whether from the sale of lands or 
from the payment of the one per cent. per annum by railroad com- 
panies to the sinking fund, are being misappropriated, misapplied, 
and wasted ; that they are paid out to coupons which are funior to 
his own or which have been fraudulently reissued or are fraudu- 
lently outstanding ; that they are used or lent out by said board of 
trustees or by members of it in a manner violative of their trust and 
ruinous to the rights of your petitioner, or are squandered in pay- 
ment of the expenses of litigation generated by the neglect of the 
said trustees to discharge their manifest duty not simply in the 
matter of which petitioner complains, but in others, and that all 
this still goes on in glaring contempt of the order of the court. 

And your petitioner shows that while the said trustees stand in 

contempt as aforesaid of the mandate of your honors, that 
343 they should make answer to your petitioner's said bill of 

complaint and render an account of their past administration 
of said fund, they do not fail by withholding the books and records 
of the said board from inspection and by refusing to give to your 
petitioner the information to which he has a clear right, as cestui que 
trust, to cast such darkness around their present and current acts 
and doings as to make it impossible to ascertain how — — or 
to what extent they are daily violating the orders of the court and the 
rights of your petitioner; but he most solemnly avers his belief that 
in their keeping this great fund, whether existing in lands or money, 
is in the most imminent danger of being wholly lost not simply to 
your petitioner and others, bona fide creditors and cestui que trusts in 
it, but eventually to the people of Florida themselves. 

And thereupon he respectfully prays that a fit and proper person 
may be appointed as speedily as possible receiver to take charge of 
the sume, under such directions and limitations as your honors may 
seem wise and proper. And your petitioner further prays that an 
order may be issued, directed to the said Harrison Reed, Robert H. 
Gamble, Almon R. Meek, Frank W. Webster, Simon B. Conover, 
and John S. Adams, the trustees of the internal improvement fund 
23—466 7 
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of Florida, and to J. B. C. Drew, and any others their successors; 
and also to Myron S. Mickles and E. A. Studwell and others, agents 
and servants to the said the Florida Improvement Company, com- 
manding them and each of them to appear upon some day and at 
some place to be designated by your honor, and show cause, if any 
they have, why the penalty set out in said writ of injunction should 

not be inflicted upon them and every of them and on ac- 
344 count of their various acts in contempt of the same. 


Unitep States oF AMERICA, State of Georgia: 


Personally appeared Francis Vose, who, being duly sworn, deposes 
and says that he is informed and verily believes that S. B. Conover, 
J.S. Adams, A. L. Meek, and F. W. Webster, who are trustees of the 
internal improvement fund, are themselves stockholders in the 
Great Southern railway, the corporation referred to in this peti- 
tion, as also in the amended bill of complaint likewise referred to 
therein. 

And deponent further says he is informed and believes that E. H. 
Reed is also a stockholder, is the son of Harrison Reed, also a trus- 
tee; that the name of Harrison Reed appears as a corporator in the 
act giving to said railway its charter; and deponent does verily 
believe that the interest of the son is the interest of the father. 

—— further says that the publication hereto annexed beur- 
ing the caption “ Astounding Disclosures” contains a correct state- 
ment of the persons interested in said railway, as he does verily be- 
lieve; and he does also believe that the said the trustees, through the 
influence of the said the corporators or stockholders, who are also 
trustees, are conveying and granting to said railroad company the 
lands of said trust fund in large quantities. 

F. VOSE. 


Sworn to and subscribed before me Ap'l 18th, 1871. 
(SEAL. } JAS. McPHEARSON, Clerk. 


345 Endorsed: Francis Vose vs. The Trustees of the Int. Im. 
Fund of Florida et al. Affidavit to be used upon motion for 
receiver. Filed April, 1871. 


Unitep States or America, Northern District of Florida: 


To the judges of the circuit court of the United States for the north- 

ern dist. of Florida: 

The petition of Francis Vose, a citizen of the State of New York, 

tfully shows— 
hat on the first day of November, 1870, he filed his bill of com- 

plaint in this honorable court against Harrison Reed and others, 
the trustees of the internal improvement fund of Florida, and 
others, as copy of which is hereto annexed as part of this his peti- 
tion. 

That on the sixth day of December the said bill was amended so 
as to make the Great Southern Railway Company a party defendant 
thereto and for other purposes. 


' 
— —ñ— — — . 1 Te 
‘ 
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“That on the last-mentioned day, upon motion of your petitioner, 
a writ of injunction was issued in accordance with the prayer of said 
bill and in manner and form as. follows: ) 


Unitep Srates or America, State of Florida: 


In the Fifth Circuit Court of the United States for the Northern 
District of Florida. 


To Harrison Reed, Robert H. Gamble, Almon R. Meek, 

346 Frank W. Webster, Simon B. Conover, and John S. Adams, 

the trustees of the internal improvement fund of Florida, 

and their successors, the Florida Improvement Company, and its 
agents and servants in the State of Florida: 


Whereas it appears to me, W. B. Woods, judge of the — court of the 
United States for the fifth judicial circuit, that Francis Vose, a resi- 
dent and citizen of the State of New York, brings his bill of com- 
plaint in the circuit court of the United States for the northern dis- 
trict of Florida, in which he shows that he is the owner of a large 
number of bonds issued by the Florida Railroad Company, with a 
large number of coupons upon them which are past due, and which 
you, the said trustees above named, refuse to pay. in violation of an 
act — by the Legislature of Florida on the 6th dey of January, 
in the year 1855, irrevocably vesting in you 10,500,000 acres of land 
in trust, to make sale of the same according to the provisions of 
said act, and from the proceeds of such sales to pay the coupons on 
such bonds as they should fall due, but that instead thereof you, the 
said trustees, are nisapplying the funds belonging to said trust, are 
improperly and fraudulently misappropriating the same, and selli 
and transferring said lands in amounts, in manner, and for consid- 
eration that are wholly inconsistent with and violative of the pro- 
visions of said act; that you are donating and disposing of the same 
for merely nominal prices and for scrip and State warrants not 
—ͤ— as the lawful currency of the United States; more espec- 
ially and recently have entered into an agreement with you, the 
said The Florida Improvement Company, and you, the said Myron 

S. Mickles, the agent of said company, by which said agree- 
347 ment 1,100,000 acres of land belonging to said trust, to be 

sel«cted from the entire trust domain, are transferred to the 
said New York and Florida Lumber, Land and Improvement Com- 
pany at the nominal price of ten cents per acre; and that you, the 
said Mickles and others, the agents and servants of said company, 
are selecting, locating, advertising, and selling the said lands; and 
that thus you, the said trustees, are wasting and destroying the land 
and the fund so vested in you by said act of 1855, and by the fore- 
guing, by other lawless and fraudulent acts, and diverting the 
moneys which have come and are going into your hands by virtue 
of said trust from the payment of said coupons in the order in which 
they fell due. 

And whereas the complainant by his said bill prays that the writ 
of injunction be issued, restraining you and the above-named par- 
ties from the acts which are therein complained of : 
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I do, therefore, in the name and by the authority of the United 
States of America, strictly enjoin and command you, the said Har- 
rison Reed, Robert H. Ganible, Almon R. Meek, Frank W. Webster, 
Simon B. Conover, and John S. Adams, the trustees of the internal 
improvement fund of Florida, and your successors, under penalty of 
attachment for contempt and a pain of ten thousand dollars for 
each act violative of this injunction, that you and each and all of 
you, both in your individual and collective capacity, do desist from 
selling or donating or disposing of the land belonging to the said 
trust otherwise than in strict accordance with the provisions of said 

act of 1855, fixing the price and allowing pre-emption of the 
348 same, in obedience to all the restrictions of that act, that you 
desist from selling said lands for scrip or State warrants of 
any kind or for ought else than current money of the United States ; 
that you desist from lending or investing, appropriating, disposing 
of, or using any of the moneys or property of said trust fund except 
in applying them to the creation of the sinking fund provided for 
by said act of 1855, and so applying them in strict accordance with 
the provisions of that act, when said moneys properly belong to said 
sinking fund, or in payment of the coupons of said bonds which said 
moneys have proceeded or shall proceed from the sale of said lands; 
and that you desist from paying said coupons in any other mode — 
in the order of their priority, fixed by the date of their coming to 
maturity, paying first such as first became due and the others in the 
order in which they fell due; and I do enjoin and command you 
further and specially that you desist and refrain from any and all 
action in executing and carrying out the agreement between you, 
the said The Florida 11 Company, described in said 
agreement, and the New York and Florida Lumber, Land and Im- 
rovement Company, which said agreement is embodied in the reso- 
ution passed by. you, the said trustees, on the first day of March, in 
the year eighteen hundred and seventy, or thereabouts, and in which 
said agreement you, the said trustees, give and grant to the said 
company, their successors and assigns, “authority” to select and 
locate, from the lands belonging to the internal improvement fund, 
one million one hundred thousand acres of said land, at the rate of 
and price of ten cents per acre, upon terms and conditions which are 
therein set forth. 
And I do enjoin and command you, the said Florida Im- 
349 provement Company, and you, the said Myron L. Mickles and 
others, the agents and servants of the said New York and 
Florida Lumber, Land and Improvement Company, that, under the 
penalty and pain hereinbefore set out, you desist from further action 
under the said agreement with the said trustees, whether in selectin 
or locating lands embraced in said agreement or in advertising — 
selling the same, or in disposing of or intermeddling with the pro- 
ceeds which have resulted from the sale of any portion of the same, 
further than to retain them safely, subject to the further order and 
decree of this court. 
In witness whereof I have hereunto set my official hand, at Jack- 


— i — — * 
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sonville, in the northern district of Florida, this sixth day of Decem- 
ber, in the year eighteen hundred and an 

B. WOODS, 


U. S. Cireuit Judge for the 5th Circuit, Northern District of Fla. 


And your petitioner further shows that a writ of subpoena, directed 
to Harrison Reed, Robert H. Gamble, A. R. Meeks, Frank M. Web- 
ster, S. B. Canover, and John S. Adams, the trustees of the internal 
improvement ſund, and to David S. Walker and others, individuals 
and corporations, was also issued, commanding them and every of 
them to appear on the first Monday of January, 1871, then and there 
to answer your petitioner's said bill of complaint, etc. 

That said writ of injunction and subpoena were duly served upon 
all parties to whom they were respectfully directed. 

That all the defendants — | in said writ of subpoena, 

350 with the single exception of David S. Walker, have failed to 

obey the mandate of the court, and that orders were entered 

on the first Monday of February last, at the clerk’s office of this 
honorable court, that the bill be taken pro confesso against them. 

That the defendants named in this said writ of injunction have 
wholly failed to obey or to respect the orders of the court as therein 
set forth, but, on the contrary thereof, have treated the same with 
manifest contempt; that on or about the sixth day of March, 1871, 
the said trustees of the internal improvement fund sold to E. A. 
Studwell three hundred thousand acres of the lands belonging to 
said fund, the sale being made at ten cents per acre and upon terms 
identical with those of the agreement between. the said trustees and 
the Florida Improvement Company, the execution of which said 
agreement had n specifically enjoined. And your petitioner 
shows that the said E. A. Studwell is a member and officer of the 
said The Florida Improvement Company ; that as part of the ar- 
rangement between the said trustees and himself and as a condition 
of said sale they, the said trustees, are to be relieved from any obli- 
gation to carry out their said original agreement with the said com- 
pany, so far as the 300,000 acres are concerned, the said company 
relinquishing its claim to that quantity of its purchase in favor of 
said Studwell ; and your petitioner submits that this action of the 
said the trustees and the said Studwell is in manifest evasion and 
therefore in contempt of the injunctional order hereinbefore set out. 

And your petitioner further shows that prior to the filin 

351 of his said bill of complaint the said the trustees, etc., ha 
undertaken to convey to the Southern Inland Navigation and 
Improvement Company, one of the defendants named in said bill, 
a much larger quantity of said trust lands than is herein set forth, 
to wit, the enormous quantity of about one and one-quarter millions 
of acres at six and one-half cents per acre, or for some other wholly 


- Inadequate consideration, but that the said sale was not consum- 
\mated until after the said writ of injunction had been served upon 


he said the trustees, and was not, in fact, perfected until within 
about a month last past, by detivery of the title deed to W. H. 
Gleason, the managing agent of said last-mentioned company. 
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And your petitioner further shows unto your honors that after the 
order granted by the Hon. W. B. Woods on the 31 day of October, 
1870, together with a copy of your petitioner’s said bill of complaint, 
had been served upon each of the said trustees, giving them notice 
to show cause why the writ of injunction should not be issued as 

rayed for—nay, while the day for the hearing of said motion was 
ing postponed at the instance and upon the pretexts of said de- 
fendants, and while his honor Judge Woods had the question of 
granting said writ under judicial advisement—the said trustees were 
active in making a conveyance of one hundred and two thousand 
four hundred and seven pg acres of land to the Great Southern 
Railway Company, and your petitioner submits that the two last- 
named conveyances and sales by the said trustees and their acts in 
connection with the same are in contempt of the authority and the 
injunctional orders of this honorable court. 
Your petitioner is informed that in pretended explanation 
352 of the said evasions and said violations of said injunctional 
order, the said the trustees claim to beacting under legal advice; 
that by the 16th section of the act of 1855 they “are required” to 
encourage actual settlement and cultivation of said lands by allow- 
ing pre-emptions under such rules and regulations as they may 
deem advisable, and that the sales which your petitioner has referred 
to have been made by them in the legitimate discharge of their 
trust, and — are not in violation of said injunction, bein 
“not otherwise than in strict accordance with the provisions of said 
act of 1855;” but your petitioner shows that not only was said writ 
of injunction granted upon the ground that sales of such vast do- 
mains to private persons and for nominal prices were in violation 
of the act of 1855 and a gross fraud as against your petitioner’s rights, 
but that the people of Florida, whose interest and welfare these 
trustees and their colleagues in waste and plunder so noisily pretend 
to be protecting, have condemned such sales and practices by con- 
current resolution of their General Assembly. 


Concurrent. Resolution Relative to Certain Lands about to be Disposed 
of by the Trustees of the Internal Improvement Fund. 


Whereas it is understood by this General Assembly that the 
trustees of the internal improvement fund have sold or are about to 
sell the lands in Escambia and Santa Rosa counties for six cents per 
acre to the Pensacola and Louisville Railroad Company ; therefore 

Resolved by the assembly, the senate concurring, That any 

353 such sale ought not to be made; that its effect is to depreciate 
the real estate held by the fund; to prevent actual settlers 

from getting homes; to make citizens look to the liberality of a cor- 
poration instead of to the State’s fostering care of her citizens; to 
weaken the State government and State authorities and strengthen 
a corporation; to reduce the value of State lands, and, therefore, 
that the trustees aforesaid ought not to make said sale to said cor- 


poration. 
Adopted February 12, 1870. 
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Your petitioner avers that the condemnation thus emphatically 
exp by the Legislature of Florida upon the actings and doings 
of the said trustees complained of by your petitioner meets the ap- 
proval of all of her people who are truly interested in her welfare 
and who are not, directly or indirectly, connected with the men or 
“the rings” who seek to prey upon her means and her credit. 

Your petitioner further shows that prior to the granting of said 
writ of injunction the said The Florida Improvement Company had 
deposited in the hands of Simon B. Canover, then treasurer of said 
board of trustees, coupons detached from bonds which had been 
issued in accordance with the protision of the said act of 1855 to the 
amount upon their face of $10,000; that this deposit was made by 
said company in attempted payment for one hundred thousand 
acres of land under said agreement between the said trustees and 
the said improvement company, but said Conover refused so to ac- 
cept it; that the market value of suid coupons, if now worthless, was 

not more than 10 to 30 cents on the dollar, and had they 
354 been accepted by said treasurer the land would have been 

paid. for at the rate of from one to three cents per acre ; that, 
as the result of said refusal by said Conover, the sale of said com- 
pany remained incomplete at the time said writ of injunction was 
issued and served, but that subsequently, the said Conover having 
been displaced and John S. Adams appointed iu his stead, the 
said coupons were — at par in payment of the latter, and the 
sale was perfected; and your petitioner cha that all this is in 
manifest contempt of the injvnctional order of this court, as well as 
in reference to the execution of the agreement between the said trus- 
tees and the said improvement company and the sale of ihe said 
trust lands generally as in reference to the receipt of aught else 
than current money of the United States in payment for the same. 

And your petitioner further shows that, although he is the holder 
of a very large number of coupons referred to in said writ of in- 
— and which are oldest in date, and although there ought to 

a considerable sum in the hands of the said treasurer of said treas- 
urer of said board, and although it is not denied that there is act- 
ually a small sum which should be applied to their payment, yet 
that his repeated — for payment of the same ha ve 
met by refusals; that your petitioner has good reason to believe 
that these, as indeed all other, moneys which have come or which 
are coming into the hands of the treasurer of said trustees, whether 
from the sale of lands or from the payments of the one per cent. per 
annum by railroad companies to the sinking fund, are being mis- 

appropriated, misapplied, and wasted ; that they are paid out 
305 to coupons which are junior to his own or which they have 

fraudulently reissued or are fraudulently outstanding; that 
they are used or lent out by said board of trustees or by members 
of it in a manner violative of their trust and ruinous to the rights 
of your petitioner or are squandered in payment of the expenses of 
litigation generated by the neglect of the said trustees to discharge 
their manifest duty, not simply in the matters of which your peti- 
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tioner complains, but in others, and that all this still goes on in 
glaring contempt of the order of the court. : 

And your petitioner shows that, while the said trustees stand in 
contempt as aforesaid of the mandate of your honors, that they should 
make answer to your petitioner’s said bill of complaint and render 
an account of their past administration of said fund, they do not fail, 
by withholding the books and records of the said board from inspec- 
tion and by refusing to give to your petitioner the information to 
which he has a clear right as cestui que trust, to cast such da: kness 
around their present and current acts and doings as to make it quite 
impossible to ascertain how repeatedly or to what extent they are 
daily violating the orders of the court and the rights of your peti- 
tioner ; but he most solemnly avers his belief that in their keeping 
this great fund, whether existing in lands or inoneys, is in the most 
imminent danger of being wholly lost, not simply to your petitioner 
and others, bona fide creditors and cestuis que trust interested in it, 
but eventually to the people of Florida themselves. 

And thereupon he respectfully prays that a fit and proper person 

may be — as speedily as possible, receiver to take 
356 charge of the same under directions and limitations as to your 
honors may seem wise and proper. 

And your petitioner further prays that an order may be issued 
directed to said Harrison Reed, Robert H. Gamble, Almon R. Meek, 
Frank W. Webster, Simon B. Conover, and John S. Adams, the trus- 
tees of the internal improvement fund of Florida, and to J. B. C. 
Drew and any others their successors, and also to Myron S. Mickles 
and E. A. Studwell and others, agents and servants of the said The 
Florida Improvement Company, commanding them and each of 
them to appear, upon some day and at some : !ace to be designated 
by your honors, and show cause, if any they have, why the penalty 
set out in said writ of injunction should not be inflicted upon them 
and every of them for and on account of their various acts in con- 


tempt of the same. 
(Signed) FRANCIS VOSE. 


And sworn to. 


In the Circuit Court of the United States for the Northern District 
of Florida, in Chambers, at Savannah. 


APRIL 17, 1871. 


On reading this petition it is ordered that Harrison Reed, Robert 
H. Gamble, Almon R. Meek, Frank W. Webster, Simon B. Conover, 
John S. Adams, and J. B. C. Drew, the trustees of the internal im- 
provement fund of Florida, and any others their successors, show 
cause before me, or before the honorable Jos. P. Bradley, judge of 
the Supreme Court of the United States for this judicial circuit, on 

the eighth day of May next, at the rooms of the courts of the 
357 United States, in Savannah, and at ten o’clock in the morning, 
why a receiver should not be appointed in accordance with 
the prayer of said petition, and that the said parties above named, 
and also Myron M. Mickles & E. A. Studwell & others, agents and 
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servants of the Florida Impovement Company, show cause at the 
same time and place why the penalty set out in said writ of injune- 
tion should not be inflicted upon them and each of them in accord- 
ance with petitioner’s prayer. 

And it is further ordered that said defendants hereinbefore named 
have leave to file their answers to complainant’s bill of complaint 
referred to in the said petition as having been filed by him in this 
court at any time before the day hereby appointed for the said 
“showing cause” by them and to use such answers, whether they be 
filed or not, at the said hearing, provided a good reason be given for 
the failure to file them. : 

And it is further ordered that the said parties hereinbefore named 
as defendants shall receive notice of this order by service of a copy 
of the same and of this petition, but without the exhibit, upon 
their solicitors at least ten days before the said 8th day of May 
next. 

And it is further ordered that the clerk of the United States courts 
at Jacksonville deliver the original bills of complaint and all other 
original papers constituting the record in said cause of Francis Vose 
v8. The — of the Internal Improvement Fund and others to 


complainaunt's counsel, thai they may be used in the said hearing on 


the 8th day of May next. 
(Signed) W. B. WOODS, 
ULS. Circuit Judge for 5th Circuit & 
Northern District of Mlorida. 


358 The joint and several answers of Harrison Reed, who is 
Governor of the State of Florida; Simon B. Conover, who is 
the treasurer of said State, and Johu S. Adams, who is the commis- 
sioner of immigration of said State, trustees of the internal im- 
provement fund of the State of Florida, defendants, to the bill of 
complaint against them in the United States circuit court for the 
fifth circuit and northern district of Florida by Francis Vose, 
complainant. 


These defendants, now and at all times hereafter, saving and re- 
serving to themselves and each of them all benefit and advantage 
of exception which can or may be had or taken to the many errors, 
uncertainties, and other imperfections in the said complainant’s said 
bill of complaint contained, for answer thereto, or unto so much and 
such parts thereof as these defendants are advised is or are material 
c: necessary for them or any of them to make answer unto, they, 
these defendants, severally answering, say— 

That heretofore, to wit, on the — day of ——, A. D. 186-, the said 
— complainaut filed and exhibited his bill of complaint in this 

onorable court against these defendants and their then co-trustee, 
Almon R. Meek, attorney general of said State, and their now co- 
trustees, Robert H. Gamble, comptroller of said State, and Frank 
W. Webster, surveyor general and register of public lands of 
said State, praying for an account of all the moneys and p 
erty of the internal improvement fund of tho State of Florida 
and * —.— fund aforesaid and for an order and decree of 
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this honorable court to enforce the collection and payment of 
all sums due and to become due to the said trustees of the 

internal improvement fund and of all indebtedness and lia- 
359 bilities thereto; and further praying that the trustees of the 

internal improvement fund be required to pay to the said 
present complainant his bonds and coupons, as far as the same were 
due and payable, from the moneys and funds of the said trust fund 
as soon and as fast as the same could be done, and an equal share 
of said moneys and funds from time to time in proportion to the 
amount thereof overdue to creditors, respectively, holding bonds and 
coupons, and which were liens on the said trust fund, including 
payments that had already been made on any of said debts; and 
further praying this honorable court to enjoin and restrain said 
trustees of internal improvement fund from lending or investing, 
appropriating, disposing of, or using any of the moneys or funds of 
the said trust fund and sinking fund, except in payment of the 
bonds and coupons aforesaid in the manner aforesaid and expenses 
of the trust, until said bonds and coupons of the said complainant 
should be paid and satisfied, and that the said trustees of the inter- 
nal improvement fund should be adjudged to pay to the said present 
complainant all damages sustained by him by means of the prem- 
ises, &c.; and further praying this honorable court to appoint a 
receiver in said cause to be empowered and anthorized to demand 
and receive and take an account of all moneys, securities, and funds 
of the said internal improvement fund, except the land belonging 
to said fund, and that the said receiver be authorized to pay to the 
said present complainant the amount found to be due on his said 
coupons and interest out of the moneys, securities, and funds so re- 
ceived and taken by him, and that the said trustees of the internal 

improvement fund be ordered to deliver to said receiver 
360 all books, papers, documents, and vouchers of every kind 

whatsoever, and that certain conveyances to one Hubbard L. 
Hart and alleged donations to certain corporations be annulled, set 
aside, and the same declared subject to the lien of the said present 
complainant on said internal improvement fund, &e., and claiming 
substantially all such rights and interests in the said internal im- 
provement fund of the State of Florida, of which said fund these 
defendants are trustees, as he, the said present complainant, now 
claims in and by his present bill of complaint and in the same man- 
ner and for the same objects and same matters and to the same effect 
as the said present complainant now prays by his said present bill, 
and that these defendants and their then co-trustee, the said Almon 
R. Meek, the attorney general of said State, and their own co- 
trustees, Robert H. Gamble, comptroller of the State, and Frank 
W. Webster, surveyor general and register of public lands of said 
State, appeared and put in their joint and several answers to the 
said former bill of complaint, and that an application was made for 
an injunction thereupon, which was refused, and that the said for- 
mer bill and the several proceedings in the said former cause, as 
these defendants are informed and aver, now remain pending and 
as of record in this honorable court, the said cause being yet unde- 
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termined and, as these defendants are informed, up to this time 
undismissed; all of which said several matters will more fully 
appear by reference to the said bill, answer, and other papers in 
said former cause, and to which these defendants crave leave to refer 
in support of their said averment in this behalf; all of which said 

severul matters these defendants do aver and insist upon in 
361 bar to the said complainant’s present bill of complaint, and 
; claim the said benefit thereof in this their answer as if they 
had availed themselves thereof by plea in bar to said bill. 

These defendants, further answering, admit that they hold the 
offices, respectively, above named; that these defendants, with their 
former co-trustee, Almun R. Meeks, the attorney general of said 
State, and their now co-trustees and codefendants, H. 
Gamble, comptroller of said State, and Frank W. Webster, surveyor 
general and register of public lands of said State, were elected and 
appointed to the offices held by them, respectively, as aforesaid on 
or about the dates following, viz: Harrison Reed, Governor, &e., 
May 6th, 1868; Robert H. Gamble, comptroller, &c., July 10, 1868 ; 
Simon B. Conover, treasurer, &c., July 21, 1868; Frank W. Webster, 
surveyor general, &c., July 29, 1868; John S. Adams, commissioner 
of immigration, &c., January 14, 1869, and Almon R. Meek, attorney 
general, &c.; that by virtue of their respective said offices they be- 
came, respectively, from the dates of their respective elections and 
appointments as aforesaid, trustees of said fund, except this defend- 
ant, John S. Adams, who was constituted ez officio a trustee, as in 
said bill alleged, by an act of the Legislature of said State approved 
February 1, 1869, but they deny that the trustees of said internal 
improvement fund, as in said bill alleged, are a corporation created 
by act of the General Assembly of said State, or that said trustees or 
these defendants, as such trustees, are, in law, equity, or otherwise, 
responsible, liable, or chargeable as a corporation or body corporate; 
that their former co-trustee, Almon R. Meeks, attorney general of 

said State, resigned his said office, and thereby ceased to be a 
362 trustee of said fund, on or about the 10th day of December, 

1870; that Sherman Conant was 2 — to fill the vacancy 
occasioned by the resignation of the said Almon R. Meek on or 
about the 10th day of December, 1870; that the said Sherman Co- 
nant accepted said office and continued therein and to discharge the 
duties thereof until the adjournment cf the late session of the Legis- 
lature of said State, to wit, on or about the 26th day of January, 
1871; that J. B. C. Drew is now filling the said office of attorney 
general of said State by an “ad interim” appointment, made by the 
Governor thereof, and by virtue of such appointment is now acting 
us their co-trustee; that these defendants were elected and appointed 
to office as aforesaid under the new or reconstructed State govern- 
ment of said State, then recently established under the reconstruc- 
tion acts of the Congress of the United States; that, owing to the 
unsettled political condition of the State for some time preceding 
and for some time after the inuuguration of said new State govern- 
ment, the said defendants and the co-trustees, in the discharge of 
their duties cast upon them as trustees as aforesaid and with whi 
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they had no previous acquaintance, experienced great difficulty in 
obtainin full and accurate information with respect to the status of 
said fund or its administration by their predecessors ; that their dif- 
ficulties and embarrassments in this behalf were enhanced by the 
fact that their immediate predecessors never turned over or made 
to these defendants any formal or regular surrender of the said 
fund or furnished to these defendants any reports, accounts, lists, 
schedules, or statements showing its status or condition at the 
time when it first fell into the hands of these defendants; that, 

on account thereof, in respect to many matters they were 
363 compelled to get information as best they could; that they 

and their co-trustees addressed themselves at once to the new 
and embarrassing duties, which, by virtue of their offices, were thus 
devolved upon them, and they insist that, under all the circum- 
stances, aud with a due appreciation of the magnitude of their 
trust and the various and important public and private interests 
connected wherewith, that they have discharged their duties not 
only in good faith, but in accordance with the spirit, object, and 
purpose of said trust, and they deny that they or either or any of 
them have been guilty of fraudulent and illegal acts and of neglect 
and refusai to discharge their duty as the said complainant has in 
and by his said bill alleged against them; and these defendants, 
further severally answering, say that they insist that the said com- 
plainant is not entitled from these defendants or any or either of 
them to any relief touching or concerning any breaches or alleged 


or supposed breaches of trust occurring prior to the election or 


appointment of these defendants to office as aforesaid, and that, if 
entitled to any such discovery or relief, the said complainant is 
entitled to the same only from or against those whose acts are 


brought into question and who were then in control of said fund 


and are, or ought to be, familiar with all and every of such matters, 
and who, as these defendants believe, are well known to said com- 
plainant, and are, some of them, parties defendants to his said bill, 
and not from or against these defendants, who could not have had 
and did not have any connection therewith, and cannot, according 
to any principle of equity and good conscience, be controlled 
364 or prejudiced in their management of said fund on account 
thereof or be held answerable or chargeable therefor. 

These defendants, further severally answering, admit that the 
“Act to provide for and encourage a liberal system of interhal 
improvement in this State” was approved by the Governor thereof, 
as in said bill alleged, and that Exhibit A to said bill annexed is 
a true copy of said act; that thereby certain lands therein men- 
tioned and the proceeds which had accrued or were to accrue to 
said State from the sale thereof were set apart and declared a dis- 
tinct and separate fund, to be called the “internal improvement 
fund of the State of Florida,” and to be strictly applied accordin 
to the provisions of said act; that by the second section thereof it 
was, among other things, provided, that, for the purpose of securin 
a proper application of said fund for the purpose in said — declared, 
said lands and all the funds arising from the sale thereof, after pay- 
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ing the necessary expenses of selection, management, and sale, were 
irrevocably vested in five trustees, to wit, in the Governor of said 
State, the comptroller of public accounts, the State treasurer, the 
attorney general, and the register of public lands, and their suc- 
cessors in office, to hold the same in trust for the uses and pu 
thereinafter provided, with the power to sell and transfer said 
lands to the purchaser and receive payment for the same and 
invest the surplus moneys arising therefrom, from time to time, 
in stocks of the United States, stocks of the several States, or 
the internal improvement bonds issued under the provision of 
the said act, and drawing not léss than six per cent. annual inter- 
est, also the surplus interest accruing from such invest- 
365 ments, and to pay out of said fund, agreeably to the provis- 
ions of said act, the interest from time to time as it should 
become due on the bonds to be issued by the different railroad com- 
panies under authority of said act; also to receive and demand 
semi-annually the sum of one-half of one per cent., after each sepa- 
rate line of railroad was completed, on the entire amount of the 
bonds issued by said railroad company, and invest the same in stocks 
of the United States or State securities, or in the bonds of said act 
provided to be issued by said company ; also to invest the surplus 
interest of said sinking-fund investment as it should accrue, and 
also to demand to receive from each railroad company named in 
said act the amount due to the internal improvement fund from said 
railroad company, according to the provisions therein contained, on 
account of interest on the bonds issued by said company, &c., though 
for greater certainty as to the particular contents of said act these 
defendants crave leave to refer thereto, when produced, to this honor- 
able court. 

These defendants, further severally answering, admit that the 
Florida Railroad Company, as in said bill alleged, accepted the pro- 
visions of the said “Act to provide for and encourage a liberal system 
of internal improvements in this State” for so much of the line of 
road indicated in said act as a proper improvement to be aided from 
the internal improvement fund as lay between Amelia Island, on 
the Atlantic, to the waters of Tampa Bay, in South Florida, with an 
extension of Cedar Keys, in East Florida, and that said company 

did, under its original charter and the act amendatory thereto 
366 and in conformity with the provisions of the said “Act to pro- 

vide for and encourage a liberal system of internal improve- 
ment in this State,” did construct and build so much of said line of 
road as lay between the said points, Amelia Island and Cedar Keys, 
and that under the terms of said act the said Florida Railroad Com- 
pany did issue a large number of coupon bonds of the character and 
of the amounts stated in said bill, and that the defendants are in- 
formed and believe that the said complainant is the owner and 
holder of one hundred and ninety-five of said bonds, and that the 
entire principal thereof and interest thereon, save such of the cou- 
pons as were paid in the year 1860, are still outstanding. 

That they also believe it to be true that the said Florida railroad, 
on account of the failure of said company to provide for the interest 
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on the bonds issued by it as aforesaid and the sinking fund of one 
r cent. per annum required by the said act, tie provisions of which 

it had accepted as aforesaid, was in conformity to the provisions of 
the said act at or about the time stated in said bill by the predeces- 
sors of these defendants, the persons then holding the offices of 
trustees of said internal improvement fund taken possession and 
sold, and that Edward H. Dickerson and associates became the pur- 
chasers thereof for about the sum of stated; that the said sale was 
made by the predecessors of these defendants, as these defend- 
ants are advised and believe, upon the conditions expressed in 
the said “Act to provide for and encourage a liberal system of 
internal improvements in this State,” that the purchaser should 
continue the payment of one-half of one per cent. semi- 

367 = annually to the sinking fund until all the outstanding bonds 
were discharged, under the penalty of an annulment of 

the contract of purchase and the forfeiture of the purchase-money 
paid in; and these defendants are advised that the provisions 
of said act in this behalf made with respect to the conditions of sale 
and the penalty and forfeiture resulting from the non-compliance 
therewith on the part of the purchaser constitute and are the only 
right, lien, or claim which the holders of outstanding bonds have 
upon said road; that these defendants had nothing to do with the 
sale of the said road, nor did they decide to make or in fact make 
any purchases of oufstanding bonds of said road after its sale or 
deposit any of the moneys arising from said sale in the hands of 


Moses Taylor, of the city of New York, or any one else; that these. 


defendants were not, nor were either of them at the time of said 
alleged transaction trustees of the said fund. They are, however, 
informed and believe that the persons then exercising the duties of 
trustees of said fuad did purchase, or receive as equivalent to cash 
from the purchasers of said road, at their pro rata of the purchase 
money, bonds of the said Florida Railroad Company to the amount 
mentioned in said bill. They are also informed and believe that the 
persons then discharging the dutics of trustees did place the amount 
mentioned in said bill in the hands of the said Moses Taylor for the 
purpose of purchasing and taking up the outstanding bonds at the 
rate mentioned, and that the said Moses Taylor did afterwards pur- 
chase some of said bonds—the precise amount they cannot — 
state, but are informed and believe that up to April, 1868, he had 
urchased or taken two hundred and fifty-seven (257) of said 

368 bonds, and that so much of the money originally deposited 
with him as has not been used in purchasing said bonds or 

in purchasing a bond of the State of Florida, payable to Edward H. 
Dickerson and associates, as well as hereinafter more fully stated, 
still remains in hishands. These defendants deny in the most posi- 
tive terms that they or either of them ever received or misappro- 
priated the sum of $200,000, or any other sum, or loaned or invested 
said sum, or any other sum, in confederate scrip or bonds, or tiat 
they purchased, with $41,000 belonging to said fund, bonds of the 
State of Florida, or that they adopted a resolution to lend to the 
State of Florida $45,000 of the said fund, or that in the year 1867 
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5 
they ado any resolutions with respect to the fund in the hands 
of the aot Moses Taylor, or adopted any resolution authorizing the 
president of said — to invest out — the funds then in the hands of 
said Taylor, a sufficient amount to purchase a bond of the State of 
Florida, payable to said Dickerson, for the principal sum of $21,000, 
and the interest on the same, or that they or either of them were 
in any manner connected with any or either of the said transactions 
charged and all in said bill as occurring prior to and during 
the year 1867, and prior to their several and respective appointments; 
that it may be true that the persons then exercising or claiming to 
exercise the duties of trustees of said internal improvement fund 
did during the late war invest or appropriate some part of said 
fund then under their control in Confederate scrip or bonds which 
have proved worthless, but these defendants insist that they are in 

nowise nsible therefor or chargeable therewith, and 
369 that these defendants, the present trustees of said fund, who 

are wholly innocent of any connection therewith, ought not 
to have visited upon them any of the consequences resulting from 
the alleged mismanagement, misappropriations, and faults of others 
whose actions they could not control and for whose conduct, as here- 
inbefore stated, they were in nowise responsible. 

And these defendants, further severally answering, say that they 
or any or either of them, to the knowledge or belief of others or 
other of them, do not know and have never been informed, save b 
the said complainant’s said bill, whether the investment in Confed- 
erate scrip or bonds or the purchase with $41,000 out of said fund 
of the bonds of the State of Florida was or were made as in said 
bill stated. They believe there was a resolution of like character 
and effect as that referred to in said bill adopted by their predeces- 
sors to lend to or exchange with the State of Florida $45,000 in 
treasury certificates, but whether said exchange or loan was made 
or not these defendants nor can any or either of them, upon the 
knowledge, information, or belief of the others or other of them, 
state, but they believe that if said loan or exchange was made it was 
for interest-bearing bonds of said State, and was made with a view 
of benefiting said fund, said treasury certificates bearing no interest 
and in conformity to the letter and spirit of said internal improve- 
ment law with reference to its investments, &c.; and they also believe 
that their predecessors also adopted a resolution, of like character 
aud effect as that stated in said bill, toinvest in the sinking fund so 

much of the money in the hands of Moses Taylor as had not, 


_ 370 prior to August, 1867, been applied to purchasing bonds out- 


standing of the said Florida Railroad Company, and that 
said resolution was not carried into effect; and they also believe 
that their predecessors did, out of the fund in the hands of said 
Moses Taylor, purchase a bond of the State of Florida from Ed- 
ward H. Dickerson of the amount and at or about the time stated 
in said bill; that there is a bond of this character among the 
assets now in the possession of this defendant, John S. Adams, who 
is at present acting as the treasurer of said —, belonging to the sink- 
ing fund of the said Florida railroad, but as to the value of said bond 
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at the time of its alleged purchase these defendant do not know, nor 
can any or either of them state, and they again reiterate that they 
were not then in office and did not have, as trustees of said fund or 
otherwise, at any time any connection with said alleged purchase. 

And these defendants, further severally answering, say that they, 
these defendants, are not nor are any or either of them nor are their 
now co-trustees or former co-trustees, to the knowledge, information, 
or belief of these defendants, indebted to the said trust fund, nor 
have these defendants or any or either of them, to the knowledge, 
information, or belief of the others or other of them, nor have 
their now co-trustees or former co-trustees, participated or joined with 
others not trustees of said fund in — and illegal acts with 
respect to the said fund, as stated in said bill. i 

And these defendants further deny that these defendants or any 
or either of them, to the knowledge, information, or belief of the 

others or other of them or their now co-trustee or sevevally or 
371 any or either of them, have fraudulently misapplied oi wasted 

the land belonging to the said fund, as in said bill stated. 
On the contrary, they aver that the acts and doings of the trustees 
of said fund since these defendants have been connected therewith 
in the disposal and disposition of the lands belonging to the said 
fund were and have been in good faith and in the exercise of the 
discretion vested in them by the law creating their said trust and 
not without the scope of their power or contrary to the spirit, 
objects, and purposes of their trust. 

These defendants, further severally answering, say that they are 
advised and believe that the trustees of the said fund adopted a 
resolution to sell to the Pensacola and Louisville Railroad Company 
swamp and overflowed lands within six miles of each side of the line 
of said road upon the completion of said road, but that nothing fur- 
ther has been done in the matter; that the road has not been com- 
pleted, and no lands have been conveyed to it, and they deny that in 
the act adopting this resolution the said trustees violated the law of 
their trust or in any manner prejudiced the rights of the complain- 
ant, and they deny that the said trustees have made any donations 
of lands to the said Pensacola and Louisville Railroad Company, as 
in said bill stated. 

These defendants, further severally answering, say that a resolu- 
tion was adopted by the immediate predecessors of these defendants 
on or about the 26th day of October, A. D. 1867, a copy of which 
they annex hereto, marked Exhibit A, and pray that this may be 
taken and considered as a part of this their answer; that this is the 

resolution to which they are advised the said complainant re- 
372 ſers in his said bill as a resolution to nt certain swamp, 

overflowed, and internal improvement — to one Hubbard 
L. Hart; that the said resolution having been previously adopted 
before these defendants or the — with which they are connected 
came into office, and the said Hubbard L. Hart having in part per- 
formed, as these defendants are advised and believe, his contract 
thereunder, and having already received a conveyance of a large por- 
tion of the land to which he was entitled, and believing it to be the 
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interest of the said fund to complete and carry out in good faith the 
v rovisions of the said resolution, a conveyance was made to the said 
art for the balance of the lands to which he was entitled; that be- 
fore completing the said contract with the said Hart their co-trustee, 
Frauk W. Webster, surveyor general, &c., was sent by the trustees 
to inspect and examine the work done by the said Hart in cleaning 
out said river; that he made such examination, and, upon a favor- 
able report from him and upon satisfactory proof from the said Hart 
of his expenditure in said work, the said trustees felt bound to carry 
out the resolution adopted by predecessors as aforesaid ; that the 
labor and expenditure of the said Hart were, as these defendants are 
informed and believe, estimated at cash prices, and the lands con- 
veyed to him were conveyed and sold to him at the same prices that 
they were sold to others, no discrimination being made in favor of 
the said Hart in this respect; that, as results following their action 
in this behalf, one hundred miles, at least, of said Ocklawaha river 
has for the first time been made navigable by steam; that 
boats are now running up and down said river; that 

bodies and of swamp and overflowed lands have been drained 
373 and relieved from inundation; that a new and valuable 
trade has been opened up into a comparatively new and un- 
settled country by the communication thus established, inducing 
immigration and thereby bringing into the market and enhancing 
the value of the lands belonging to said fund; that the security or 
claim of the said complainant, instead of being judiced or in- 
jured, has been advantaged and made more valuable; and these de- 
fendants insist that in carrying out the resolution adopted by their 
predecessors aforesaid the trustees acted not only in accordance with 
their duty and within the scope of the powers given to and vested in 
them by the law of their trust, but in accordance with the legal and 
equitable obligations resting upon them to complete and carry out, 
upon their part, in good faith a contract already in great part per- 
formed by the other party thereto; that this contract with the said 
Hart is the only contract or agreement respecting the lands of the 
said fund which has been fully completed and ended since the pres- 

ent trustees have been in office. These defendants, further severall 
answering, say that they or either or any of them are not informed, 
save by the complainant’s said bill, of adoption or existence of any 
such resolution or contract as that therein referred to with the Flor- 
ida Canal and Inland Transportation Company; that if any such 
resolution was adopted it was adopted before these defendants came 
into office; that no such resolution or any resolution concerning 
said company has been adopted by the trustees of said fund since 
these defendants or either of them have been connected there- 
374 with; they are satisfied that no such resolution was ever 
carried into effect by their predecessors, anc they know that 

these defendants have taken no action whatever to carry out an 
such resolution or contract with said company; they believe that if 
any such resolution was adopted or any such sale contemplated it 
has long since been entirely abandoned, as neither the said company 
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or any one in its behalf has ever in any way brought the matter to 
the attention of these defendants. 

These defendants, further severally answering, say that the trus- 
tees of this fund have conditionally deeded or conveyed to the cor- 
poration mentioned in said bill as the Southern Inland Navigation 
and Improvement Company several hundred thousand acres of 
swamp and overflowed lands, the precise quantity they cannot now 
state, on the eastern coast of the State, the lands to be sold and the 
proceeds thereof to be paid over to the said company on the pro- 
gressive completion of the work and only as it is completed, and 
that upon the stoppage of the work or its abandonment the lands 
are to revert to the fund; that the work in a canal from the lower 
St. John’s river to Biscayne Bay — to be completed according to con- 
tract in the shortest possible time and within fixed limits, and when 
completed to be navigable for steamboats; that the opening and 
building of said canal will redeem from partial inundation and 
largely enhance the value of adjacent and neighboring lands be- 
longing to said fund; that no lands except swamp and overflowed 
lands have been conveyed as aforesaid. They insist that the action 
of the trustees in this behalf has nct in any respect been illegal, 
fraudulent, or prejudicial to the rights of said complainant 

or any one else having any claim upon said fund; 

375 that such action has been within the legitimate exercise of 
the powers and discretion vested in them and in furtherance 

of the primary objects and purposes of the trust ; that the aiding and 
encouragement of works of improvement of this character through 
sections and portions of country where without such works inhabita- 
tion and settlement could not be induced is the only way by which 
the land could be brought into market and made available for any 
purpose ; that without such measures to effect its drainage the re- 
clamation where it is possible to drain and reclaim hundreds and 
thousands of acres of the land belonging to said fund would forever 
remain entirely worthless ; that the said complainant, on account of 
his alleged large interest in the lands belonging to said fund as the 
source to which he must necessarily look for the security and ulti- 
mate payment of his coupons, cannot be otherwise than greatly ben- 
efited by works of this character, and these defendants believe and 
aver that he has been so benefited. These defendants, further sev- 
erally answering, say that the Florida Lumber, Land and Improve 
ment Company referred to in said bill was incorporated by the Leg- 
islature of the State of New York, and, as these defendants aver, owes 
its corporate existence entirely to the said State of New York; that 
they are informed and believe that the corporate name of said com- 
any in the original act of corporation, to wit, The Florida Lum- 

r, Land and Improvement Company,” has been changed by an act 
of the Legislature of the said State of New York to that of the“ Florida 
Improvement Company.” They are informed and believe that the 

said company, under its contract with the trustees of said fund, 
376 has selected some 300,000 acres of lands; that said company 
has paid for 100,000 acres of land in past-due coupons for the 
payment of which said lands were pledged upwards of $10,000, and 
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that 100,000 acres of land have been conveyed to said company 
under its contract with the trustees of said fund, and no more; 
the payments were made to the treasurer of said — on the 11th day 
of October, 1870, the coupons being received at par; that the land 
selected by said company and conveyed to it as aforesaid were almost 
exclusively swamp and overflowed lands; that it is impossible now 
to state the exact amount and locality of each ; that to do this would 
require a great deal of time and be a most burdensome expense, be- 
sides these defendants cannot give accurate information in the 
absence of their codefendant and co-trustee, Frank W. Webster, 
surveyor general, &c.; that the Frank W. Webster, surveyor general, 
&e., is the proper custodian of all books, records, maps, &c., concern- 
ing or belonging to the lands of said fund, and occupies, as 
defendants are informed, the same position and relation to the 
— trustees that the register of public lands under the former 
tate government occupied to the prior trustees; that the said 
Frank W. Webster has been absent from the State sinee on or 
about the first of February last, and is now, at the time of the 
preparation of this answer, still absent; that the absence of the 
said Webster has been occasioned, as these defendants are informed 
and believe, by the extreme illness of his wife; that his absence 
has been one of the causes which has prevented these defendants 
from putting in their answer to the said bill of complaint at an 
earlier day, inasmuch as these defendants could not answer as 
377 ſully and completely with respect to the land matters of said 
fund in his absence as if he was present with his assistance 
and information ; that notwithstanding the fact that these defend- 
ants have access to the books and papers connected with the land 
matters of said fund, yet in the absence of the said Webster, not being 
as familiar with the books and papers in his office and specially be- 
longing to his department as he is, they could — even if at all, with- 
out a great deal of labor and the expenditure of a great deal of 
time, answer accurately and precisely as to certain of the matters 
inquired of in said bill. 
hese defendants, further severally answering, say that with re- 
spect to the Florida Lumber, Land and Improvement Company, 
otherwise called the Florida Improvement Company, that they are 
informed and believe that the said company has an office in the city 
of Jacksonville, in this State, and that one Mickles was its agent at 
that place, but that one E. C. Studwell is now its agent; that they 
are further informed that the capital of said company was originally 
$2,500,000, but they are informed and believe that the capital of said 
company has been reduced to $25,000, and that this latter sum or 
capital has all been paid in. They are not informed where or in 
what this capital consists, but are informed and believe that the said 
company has expended upward of $50,000 in carrying out its con- 
tract. 

These defendants, further severally answering, deny that the action 
of the trustees of said fund in entering into and carrying out in part 
the contract with said last-mentioned company as aforesaid has 
been illegal or fraudulent or in any manner in violation of their 
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trust or judicial ‘to the rights or interests of the said complain- 
ant. 
378 These defendants, further severally answering, say that, 
under the sixteenth section of the said act to provide for and 
encourage a liberal system of internal improvement in this State, 
the trustees of said fund are invested by law with the discretion and 
power to fix the price of public lands included in their trust, having 
due regard to their location, value for agricultural purposes, or on 
account of timber on naval stores, and to make such arrangements 
for drainage of the swamp and overflowed lands as in their judg- 
ment may be most advantageous to the internal improvement fund 
and the settlement and cultivation of the land, and further author- 
izing and empowering the said trustees to encourage actual settle- 
ment and cultivation of said land by allowing pre-en.ptions under 
such rules and regulations as they should deem advisable: Provid- 
ing, however, That in no case should a pre-emption for more than a 
section of land be granted to any one settler ; that under the power 
and authority thus given by law to the trustees of said fund all prior 
trustees since the first creation of said fund and the present trustees 
have always claimed to exercise, and have fully exercised without 
vbjection or complaint from any of the parties in interest, so far as 
these defendants are advised, the right to fix the price of the lands 
included in the trust, and to alter, change, and vary the same from 
time to time as in their judgment they deem best for said fund, hav- 
ing due regard for location, value, &c.; that in some instances it has 
been found that the prices fixed in the first instance were too low or too 
high, owing to the settlement or improvement of certain sections or 
the decrease in prosperity of other sections; that in all cases the 
379 trustees, as these defendants are informed and believe, have 
endeavored, in the exercise of the judgment and discretion 
confided to them by the law, to regulate the prices of the lands so 
as best to promote the interest of said fund, enhance its value, and 
increase the security of parties having a claim thereupon ; at they 
have felt themselves fully authorized and never doubted weir right 
to make arrangements for the drainage of the swamp and overflowed 
lands belonging to said fund by paying for such drainage and im- 
provement in lands of the fund, and in like manner they have felt 
themselves fully authorized and empowered to make such arrange- 
ments and give such inducements as would encourage actual settle- 
ment of said lands belonging to said fund, the drainage and settle- 
ment of said lands, as they allege, being the primary object of the 
grant to the State and one of the chief duties with which they are 
charged by the law creating the trust, a duty requiring extensive, 
rompt, and continued action; that one of the leading objects kept 
in view in the administration of said fund was by every legitimate 
means and proper arrangements to bring the lands into notice, re- 
claim and redeem from overflow and inundation in all cases where 
racticable, and, where an advantageous contract to effect this could 
be made, induce settlement, and thus make the lands more valuable, 
to the end that the time might be hastened when the fund would be 
relieved and released from all present claims upon it and could be 
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used for new works of internal improvements calculated to promote 
the welfare and prosperity of the State. 

These defendants, further severally answering, say that they 
380 are not advised or informed of the pu of the Legislature 

of the State of Florida in creating at the first session thereof 

sundry corporations, save what are indicated in and by the acts of 
incorporation themselves; that they have no reason to believe or 
just ground to sup that the Legislature desired or intended by 
the passage of said acts to enable any one to perpetrate a fraud 
upon said fund, and as to the trustees having previously made 
fraudulent grants of the land of said fund, which operate as an in- 
ducement to such legislation, wholly deny every and ell the allega- 
tions in this behalf in the said bill contained. 

These defendants, further severally answering, say that they do 
not believe that any of the parties defendant to said bill of com- 
plaint with whom the trustees have entered into contracts re- 
specting the land of said fund as aforesaid had any notice whatever 
or any reason to suspect that the action of the trustees in that behalf 
was illegal and fraudulent, as in said bill alleged; on the contrary, 
so far as these defendants are inforined, they believe that the parties 
so contracting with said trustees acted in good faith and upon the 
belief and advice that their contracts were fully authorized, and it 
was the impression and belief of these defendants and each of them 
at the time that the same was binding upon such parties; otherwise 
they would not have taken such action. 

These defendants, further severally answering, say that they admit 
that these defendants, the present trustees, have not demanded and 
that the purchasers of the said Florida railroad have not paid the 
sinking fund of one-half of one per cent. semi-annually on the entire 

amount of the bonds issued by the said Florida Railroad 
381 Company; that they have not demanded or required cf the 

purchasers of said road the payment of the sinking fund 
aforesaid on any greater amount of bonds than those outstanding 
at the time fm payment was to be made, and in this respect they 
allege that they have conformed to the precedent of their predeces- 
sors and as they are advised to their duty and the law in that be- 
half; and these defendants deny that it is their duty or that they are 
required by the “Act to provide for and encourage a liberal system 
of internal improvement in this State” to exact from or compel the 
purchasers of said Florida railroad to pay the sinking fund aforesaid 
on the entire issue of bonds ever made by said company under said 
internal improvement act when nearly the whole thereof have been 
taken up, purchased, surrendered, and cancelled, or that it is their 
duty to require or exact the payment of said sinking fund or of any 
of said bonds except such thereof — may be outstanding at the time 
the payment to the sinking fund as aforesaid is to be made; that 
the sinking fund of the said Florida railroad which has accrued and 
become due and payable by the purchasers of said road since the 
present trustees have been in control of said fund has been fully 
paid except $—; that the said purchasers are ready to pay and 
settle this amouat as soon as certain set-offs claimed by them against 
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said sinking fund can be adjusted; that the said complainant in- 
stituted a suit in the supreme court of the State of New York to 
recover and get possession of the sinking fund of said road deposited 
by their predecessors with Moses Taylor, as hereinbefore stated ; 
that the present trustees, on account of this action on the part of the 
said complainant, were compelled to employ counsel to de- 
282 fend said suit; that the said Edward H. Dickerson, the pur- 
chaser from whom said sinking fund was due, was employed 
by the trustees and authorized to respect them in the defence of said 
suit in New York; that in so doing very considerable expense for 
counsel fees and costs of court was incurred, and that the said Ed- 
ward H. Dickerson, by whom such counsel fees and costs were paid, 
amounting to about $1,500, claims that the same is a just and legiti- 
mate set-off to the demands against him on the sinking fund ac- 
count, having been necessarily incurred and made in the protection 
and defense of the said sinking fund itself; that the said trustees 
were fully sustained in their defense of said suit, the decision and 
judge of said court being in their favor; that but for this vexatious 
and expensive proceeding on the part of said complainant the whole 
of the sinking fund from the said Florida railroad would have been 
aid as it fell due, and that as socn as this matter is adjusted it will 
9 ae paid, there being no danger of its loss. 
hese defendants, further severally answering, say that they admit 
that the said compiainant did address letters to D. L. Walker, one 
of the predecessors of these defendants, and to this defendant, Har- 
rison Reed, as in said bill set forth. These defendants, further an- 
swering, say that they deny that the trustees have in any manner 
defrauded or injured the said complainant, or that they have in any 
manner discriminated against him in their management of said 
fund; on the contrary, they aver that they have shown every 
disposition and made every effort in their power to meet and adjust 
all his claims upon said fund; that it was at the instance of 
the said a as these defendants are informed and be- 
lieve, that the trustees consented to take past-dne coupons 
383 in payment for the lands of said fund, the said complainant 
having a large amount of coupons and desiring to make them 
available for this purpose so as to realize on them at once without 
awaiting the sales cf the land, which would require a great many 
years; that the said complainant is fully advised that the trustees have 
no other means of paying his said coupons except by paying him in 
land; that they are willing, upon fair and reasonable terms, to pay 
him in this way and have offered to do so. If unwilling to take lands 
which constitute the only fund to which he can look for the pay- 
ment of his coupons under the law it is not their fault, and if the said 
complainant continues to — obstacles in the way of their arrange- 
ment for the drainage and improvement of the lands so as to induce 
settlement, bring to market, and enhance their value they cannot 
and do not hope to be able to realize any very great amount from 


the sale of lands—at least for many years to come; that while tile 


State of Florida has recuperated as rapidly from the effects of the 
late war as perhaps any of the Southern States, and now gives as 
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fair promise of future prosperity, yet there has not been upon the 
— of the people living in the State, owing to the — of money 
or investments and to the fact that most of them already possessed 
as much land as they desired, any very great demand for lands to be 
paid for in cash ; that to facilitate the sale of the lands belonging to 
said fund, and to induce persons to buy and settle upon them — 
they would not otherwise have done so, the trustees, with a view of 
benefiting the fund, tock in payment for some of the land sold what 

is commonly called State scrip, being warrants drawn by the 
384 comptroller or the treasurer of the State, or certificates of in- 

debtedness issued by the tfeasurer of the State, which were con- 
vertible into interest-bearing bonds of the State and with which 
they could, as they have done, buy up coupons which were a charge 
upon the fund. 

That the trustees have been willing, as far as they were able, to 
take up the past-due coupons held by the said complainant, and 
have ordered to do so, but that the said complainant has refused to 
take State scrip, while others have received such scrip for past-due 
coupons held by them, and the trustees have thus been enabled to 
discharge und relieve the fund of a portion of the charge upon it in 
this way ; they insist that in this matter they have not committed 
a breach of trust or in any way injured or impaired the rights of the 
said complainant ; they further aver that the trustees have, as far 
as able with the means in hand and with honesty and impartiality 
to all, paid and satisfied all the the just claims and demands against 
said fund. 

These defendants, further severally answering, say that they deny 
that either under the said act of June 6, 1855, or under any other 
act or law, that they are, as in said bill charged, a corporation or 
accountable as such; that they are advised and believe that none 
of their predecessors, from the passuge of said act down to — time 
of the installation of these defendants into office, ever acted or 
claimed to act in the capacity of a corporation; that the trustees of 
said internal improvement fund have never had or used a corporate 
seal; that all the conveyances and instruments under seal executed 

by them have been executed by each trustee signing his own 
385 name and affixing his own private — orscroll thereto; that 

they are advised and believe that the certifieates or endorse- 
ments on the very bonds which the complainant claims to hold was 
made by such individual trustee signing his own name thereto ; 
that shortly after the passage of the said internal improvement law, 
as these defendants are informed and believe, the persons then first 
acting as trustees thereunder were advised by very eminent counsel 
that they were simply trustees cha with the administration of 
a public trust, and that they have always acted under that opinion 
and belief; that in suits in the — court and —— eourt, the latter 
the court of ultimate resort in this State, the said trustees were 
made, treated, and considered as parties thereto simply as trustees 
and not as a corporation. 

These defendants, further severally answering, say that there are 
other creditors of said fund besides the said complainant who hold 
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coupons and are entitled with the said complainant to be paid part 
passu out of said fund; that the coupons so held by these other 
creditors, according to the best information these defendants can at 
present obtain, amount to several hundred thousand dollars, and 
that in all respects they rest upon an equal equity and are an equal 
charge upon all the lands of said fund; that the trustees have very 
recently pro to the said complainant to pay the entire amount 
of his past-due coupons in lands belonging to said fund or to issue 
to him what are called land floats, to be located on the land 
386 of said fund, said floats to be assignable, thus giving to them 
a value and placing the said complainant in a position to 
realize on them at once if he did not desire himself to take lands; 
that they have also endeavored to effect a settlement with said com- 
plainant of all his demands against the trustees on account of the 
priucipal and interest of his bonds upon what they believed was a 
fair and just basis, but that the said complainant has refused to ac- 
cede to’ uny of their propositions for settlement, and especially to 
take lands for his coupons, when he well knows that this is all the 
trustees have to give him in settlement, setting up as an excuse for 
his conduct in this behalf that if he should take — he would be 
compelled to pay taxes on them, &c., &c.; that the trustees are now 
willing to take tlie past-due coupons of the said company in pay- 
ment for the lauds belonging to said fund from time to time as tlie 
said complainant may an to invest them in lands, or they are 
willing to sell him at one time in a body and at reasonable prices, 
having due regard to the interests of others who have a claim upon 
said lands, enough of said lands to pay and take up all the past-due 
coupons held by him, but they are not willing to surrender to him 
the whole fund without regard to the rights of others who have an 
equal claim upon it, and without regard to the rights of the State of 
Florida, who is entitled to the remainder after the present claims 
upon it are satisfied, and then take upon themselves the trouble, 
expense, and annoyance of administering the fund for his especial 
benefit. These defendants, further severally answering, say that it 
is not true, as alleged in the amendment to said com — 
387 said bill of — that the Florida Lumber, Land and 
Improvement Company ereated under the laws of the State 
of New York also exists and has been created under the laws of tlie 
State of Florida a body corporate; that they are informed that there 
is a corporation of very nearly the same name for the sale of lands 
belonging to the Florida railroad, with its chief place of business at 
Fernandina, to which, perhaps, the said complainant may refer, but 
that, as hereinbefore stated, the said New York corporation cwes its 
corporate existence entirely to the State of New York, and is a 
_ only of that State, and is not a citizen of the State of Flor- 
ida. 

These defendants, further severally answering, say that a proposi- 
tion was submitted in behalf of the Great Southern Railway Com- 
pany to the trustees of said fund by A. C. Osburn, president of said 
company, on or about the 24th day of November, 1870; that this 
proposition embraced the drainage and reclamation of certain of the 
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2 
swamp and overflowed lands belonging to said fund lying along the 
line of said road, and that in consideration for such drainage and 
the effect of such drainage in inducing settlement and enhancin 
the value Jf the contiguous lands belonging to said fund the sai 
company asked for a conveyance, upon certain conditions, of a por- 
tion of the swamp and overflowed lands. 

That this proposition was favorably considered vy some of the 
trustees of said fund, while it was objected to by others; that two of 
the said trustees, to wit, this defendant, Harrison Reed, and this de- 
fendant, John S. Adams, signed a deed or paper purporting to be a 
deed to the said company, dated on or about the lst day of Decem- 

ber, 1870, for 102,000 acres of said lands, conditioned, however, 
388 that if the said company did not within eighteen months from 

the 24th day of November, 1870, relieve the said lands from 
liability to overflow, then the said lands to revert to the said fund; 
that the said deed or paper purporting to be a deed has never been 
signed by any of the trustees of the said bond, and without receiv- 
ing the sanction and signatures of the other trustees or a —— of 
the whole number of trustees, the said deed is, as these defendants 
are advised, wholly invalid from the purpose of passing the title to 
said lands out of the trustees, and that the title to the same is still 
vested in them, and that the trustees do not now hold or regard the 
conveyance as binding upon them, or have taken or propose to take 
any further action in the premises. These defendants insist, how- 
ever, that if the propositions made by the said Great Southern Rail- 
road Company had been carried out it would have resulted in great 
benetit to the fund by relieving a large-portion of the swamp and 
overflowed lands belonging thereto from inundation, and their action 
in connection with the same, as hereinbefore stated, is not, they 
maintain, in any way a breach of trust, and cannot in any way 
affect injuriously the rights of said complainant or any one else 
having an interest in said fund. 

To the first interrogatory these defendants, severally answering, 
say that they believe that the exhibits mentioned therein were cor- 
rect copies, &c. 

To the second interrogatory these defendants, severally answering, 
say that thesaid David S. Walker, C. H. Austin, Hugh A. Corlay, John 

Beard,and John S. Galbraith were the immediate — — 
389 ofthe present trustees; that the New York and Florida Lum- 
ber, Land and Improvement Company, he name of which, as 
hereinbefore stated, has — changed to the Florida Improvement 
Company, is a New York corporation and owes its corporate ex- 
istence entirely to the State of New York, as these defendants are 
informed and believe; that there is a Florida — — of very 
nenrly the same name, with an office and location in Fernandina, in 
said State, for the disposal of land belonging to the Florida Rail- 
road Coinpany, but that the New Vork —— above mentioned 
has never been incorporated in Florida; that the said New York 
company has an office and an agent in the city of Jacksonville ; that 
Myron S. Mickles was its agent; that E. C. Studwell is now its agent; 
do not — whether it has other agents in Florida; that amoun 
G 166 ‘ 


202 UNION TRUST CO. OF NEW YORK VS. SOUTHERN 


of its capital at the da‘e of its corporation was, as these defendants 
are informed, $2,500,000; are now informed and believe that its 
capital has been reduced to $25,000, and that the whole of this has 
been paid in; cannot state where its capital is or in what it consists; 
it has, as hereinbefore stated, located and selected under its agree- 
ment with the trustees, according to the best information which 
these defendants can now obtain, about 300,000 acres of land; that 
it has been paid $10,000 in past-due coupons for 100,000 acres of 
land; that the said payment in coupons was made to the secretary 
of the trustees of said fund on the 11th day of October, 1870; that 
the said coupons were taken at par; that the lands were selected 
almost exclusively from the swamp and overflowed lands; that, as 
hereinbefore stated, they cannot now state which were selected from 

the internal improvement lands, which consisted originally of 
390 500,000 acres, or which were selected from what are called the 

swamp and overflowed lands, nor can they now give the 
locality of each or either class of said lands; that they do not know 
at what price it is offering its lands, nor are they able to state 
whether it has or not drained any ofsuch lands. They are informed 
and believe that said Mickles has bought lands from said fund at 
the price fixed or prevailing at the time of purchase or for the same 
price that other persons could have bought the same lands for. They 
cannot now state of what class or how many acres were bought by 
him from said fund. 

To the third interrogatory these defendants, severally answering, 
say that there has been conveyed to the said Hubbard L. Hart about 
21,000 dollars’ worth of land belonging to said fund under the 
agreement hereinbefore referred to as made with him by their prede- 
cessors, a copy of which is filed with this answer, marked Exhibit 
A. The precise quantity of acres they cannot now, in the absence 
of their co-trustee and codefendant, Frank W. Webster, surveyor 
general, &., state. The lands conveyed to him were sold and con- 
veyed at the same prices that they were sold and conveyed to 
others—the swamp and overflowed lands at fifty cents and the in- 
ternal-improvement lands at the estimate value, varying from one 
dollar and twenty-five cents to five dollars per acre. The work done 
by said Hart was estimated at cash prices; that they are informed 
that the said Hart expended upwards of $21,000 on said work; that 
the said Hart did furnish accounts and vouchers for expendi- 
tures in said work. Upon examination they find, among the papers 

belonging to said trust fund, accounts and vouchers for such 
391 expenditures, true copies of which they annex to their answer, 

marked Exhibits B, C, D, E, and F. These accounts, as will 
be seen by reference thereto, are duly sworn to by ereditable per- 
sons; that, as hereinbefore stated, the final settlement with said 
Hurt was not made until the work was done by him, was personal! 
inspected, examined, and favorably reported upon by the said Fran 
W. Webster, surveyor general, &e.; that of the lands conveyed to 
the said Hart they are informed and believe that about 3,519, % 
acres were internal-improvement lands, and as to all and singular 
the other matters inquired of — the said interrogatory, with respect to 
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tlie lands conveyed to the said Hart, these defendants have herein- 
before answered the same as fully and completely as they or either 
or any of them are able to do. 

To the fourth interrogatory these defendants, severally answering, 
say that they have already, by what has been hereinbefore stated, 
answered said interrogatory as fully and completely as they are or 
either or any of them are able to answer the same. 

To the fifth interrogatory these defendants, severally answering, 
say that they have already, y what has been hereinbefore stated, 
answered interrogatory as fully and completely as they or either or 
any of them are able to answer the same. 

o the sixth interrogatory these defendants, severally answering, 
say that they have now no means of forming an estimate of the 
number of acres of land drained or the cost of such drainage. To 
enable them to do this they would be compelled, either personally 
or through an agent, to inspect and examine the lands, which would 

require much time. The only contract completed is the con- 
392 tract made with Hubbard L. Hart by the immediate prede- 

cessors of these defendants, and which the present trustees 
carried out as hereinbefore stated. Th se defendants are informed 
and believe that the lands along each side of the Ocklawaha river 
for one hundred miles have been greatly relieved from inundation 
on account of the work done by said Hart, but to what extent these 
defendants cannot, without an examination and report, undertake 
to say. 

To the seventh interrogatory these defendants, severally answer- 
ing, say that they do not know nor are they informed as to how 
much was received per annum by these predecessors from sale of 
trust lands; for information on this point as well, as to the amount 
received per annum by the present trustees, they respectfully refer 
to the published reports of the trustees accompanying the Governor's 
message, to be found in the documents accompanying the journals 
of the senate and house of representatives of the Legislature of said 
State, and, as public documents, are accessible to the said complain- 
ant and all others interested. The predecessors of the present trus- 
tees and the present trustees have published annually in connection 
with the Governor’s message two reports—one of their secretary, 
which is an abstract of their doings, and the other the report of their 
salesman, which gives information with reference to the lands sold, 
&c. They find by reference to the report of F. W. Webster, sur- 
veyor general, &c., * to the senate and assembly journals of 
the second session of the Legislature of said State, begun and held 
on the 5th day of January, 1869, an estimate of the internal im- 

provement lands and swamp and overflowed lands belongi 
393 to said fund and remaining unsold on the 31st day of De- 

cember, 1868, as follows: Swamp and o. erflowed lands, 
9,855,720.55 acres; internal improvement lands, 230,487.37 acres. 

Whether these estimates are to be relied on as accurate or not 
they cannot say ; that it is impossible for them to give accurate in- . 
formation in the absence of their co-trustee, the said Webster, who, 
as hereinbefore stated, had charge of the maps, books, records, and 
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papers connected with the land matter of said fund, nor can satis- 
factory or reliable information be obtained without examining the 
books and records and the making of abstracts therefrom, which 
would require a great deal of time. With all and singular the other 
matters enquired of in said interrogatory these defendants, by which 
they have hereinbefore stated, have answered the same as fully and 
completely as they are now able to do. 

To the eighth interrogatory these defendants say that they have 
already been, by what has been hereinbefore stated, answered said 
interrogatory as fully and completely as they or either or any of 
them are able to answer the same. 

To the ninth interrogatory these defendants, severally answering, 
say that they have already, by what has been hereinbefore stated, 
answered said interrogatory as fully and completely as they or either 
or any of them are able to answer the same. 

To the tenth interrogatory these defendants, severally answering, 
sav that this defendant, John S. Adams, who is at present acting as 
treasurer for the trustees, has in his hands about $85,000 of coupons 

of railroad bonds guaranteed by the fund and about $16,000 
394 in what is called State scrip convertible into interest-bearing 

bonds of the State of Florida; there isa small amount of 
money—not sufficient to meet the expenses of sale—pending litiga- 
tion and costs. 

And these defendants deny all and all manner of unlawful com- 
bination and confederacy wherewith they are by the said bill 
charged, without this, that there is any other matter, cause, or thin 
in the said complainant’s said bill of complaint contained materia 
or necessary for these defendants to make answer unto, and not 
herein and hereby well and sufficiently answered, confessed, trav- 
ersed, and avoided and denied, is true to the knowledge or belief 
of these defendants; all of which matters and things these defend- 
ants are wiliing and ready to aver, maintain, and prove as this hon- 
orable court shall direct, and humbly pray to be hence dismissed 
with their reasonable costs and charges in this behalf most wrong- 


fully sustained. 
PAPY X PEELER anp 
J. B. C. DREW, 
Solicitors and of Counsel for Defendants. 


Unitep STaTEs OF AMERICA, i 
Northern District of the State of Florida, bss: 


On this the 6th day of May, A. D. 1871, before me personally ap- 
ared Harrison Reed, Governor of the State of Florida, and made 
oath that he has read the above answersubscribed by him and knows 
the contents thereof, and that the same is true of his own knowledge, 
except as to matters which are therein stated to be on his informa- 


tion and belief, and as to those matters he believes them to be true. 
HARRISON REED. 
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305 Sworn to and subscribed before me this 6th day of May, 


A. D. 1871. , 
DsxAL.] PHILIP WALTER, 
| Clerk L. S. Cire’t Court, Northern Dist. of Florida, 
5th Judicial Circuit. 
Unitep STaTes OF AMERICA, \ 4 
Northern District of Florida, 


On this the 6th day of May, A. D. 1871, before me personally ap- 
peared Simon B. Conover, treas. of the State of Florida, and made 
oath that he has read the abote answer subscribed by him and 
knows the contents thereof, and that the same is true of his own 
knowledge, except as to matters which are therein stated to be on 
his information and belief, and as to those matters he believes them 


to be true. 
S. B. CONOVER, 
Treas. State of Florida. 


Sworn to and subscribed before me this 6th day of May, A. D. 
1871. 
[SEAL. ] PHILIP WALTER, 
Clerk U. &. Cire’t Court, 5th Judicial Circuit, 
Northern Dist. of Florida. 


Indorsed: Circuit court of the United States, fifth circuit, north- 

ern district of Fla. Francis Vose, complainant, vs. Harrison Reed 

et al., trustees of the internal improvement fund, et al., defend- 

396 ants. Filed May 18, 1871. J. E. Townsend, clerk. Papy & 
Peeler & J. B. C. Drew, solicitors for defendants. 


Unitep States or America, Northern District of Florida: 


To the judges of the circuit court of the United States for the north- 
ern district of Florida: 


The petition of Francis Vose, a citizen of the State of New York, 
respectfully shows that, on the 6th day of December, in the year 
1870, a writ of injunction was issued by his honor Judge Woods, in 
the case of your petitioner, complainant, against The ‘Trustees of the 
Internal Improvement Fund of Florida et al., enjoining and com- 
manding Harrison Reed, Robert H. Gamble, Almon R. Meek, 
Frank W. Webster, Simon B. Conover, and John S. Adams, the 
trustees of the internal improvement fund of Florida, and their suc- 
cessors that they should desist from selling or donating or disposing 
of the land belonging to said trust otherwise than in strict accord- 
ance with the provisions of said act of 1855, which had created the 
trust, fixing the price, and allowing pre-emptions of the same in 
obedience to all the restrictions of that act; that they should desist 
from selling said land for scrip or State warrants of any kind or for 
aught else than current money of the United States; that they should 
desist from lending or investing, appropriating, disposing of, or using 
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any of the moneys or property of said trust fund except in 
397 applying them to the creating of the sinking fund provided 

by said act of 1855 and so applying them in strict accordance 
with the provisions of that act when said moneys properly belong 
to said sinking fund or in payment of the coupons of said bonds 
when said moneys have proceeded or shall proceed from the sale of 
said lands, and that they should desist from paying said — — in 
any other mode than in tho order of their priority, fixed by the date 
of their coming to maturity, paying first such as first become due 
and the others in the order in — they fell due. 

And your petitioner further shows that, on the — day of ——, in 
the year 1871, a petition was presented to his honor Judge Woods 
charging the said trustees with violations of the said injunction and 
praying that a writ of attachment might be issued against them for 
contempt; that on the 18th day of May following the said the trus- 
tees, in response to an order granted upon said petition, appeared 
before his honor Justice Bradley, at Jacksonville, Florida; the argu- 
ment was heard by him upon the original and amended bill and 
answers thereto ou motion to dissolve said injunction, and upon the 
said petition and answers thereto on motion for a writ of attachment; 
that his honor refused to dissolve said injunction and held, among 
other things, that the said the trustees had violated the said injunc- 
tion in this: That prior to its being granted the Florida Improve- 
ment Company had deposited $10,000 in railroad coupons in pay- 
ment for 100,000 acres of land, which Conover, the treasurer, refused 
to receive. They were not worth more than 10 to 30 cents per 

dollar, that since the injunction Conover was displaced by 
398 J. S. Adams. who accepted them at par, and the sale was per- 

fected; and his honor decreed that by the first day of the 
next approaching term of this honorable court the said the trustees 
should secure a reconveyance by the Florida Improvement Com- 
pany of the said 100,000 acres of land, or that they should be held 
guilty of contempt and dealt with accordingly. 

And your petitioner further shows that during the month of June 
immediately thereafter the said the trustees proceeded to re-enact 
the same contempt by selling 23,116.01 acres of land to the Southern 
Inland Navigation Company, or to W. H. Gleason, for $28,116.01, 
receiving in payment therefor coupons which had been previously 
deposited with the said S. B. Conover, and also during the same 
year did sell other lands for $2,040.43, receiving like payment in 
coupons. 

And your petitioner further shows that intermediate the 5th day 
of April, 1871, and the 6th day of January, 1872, there were sold 
some 10,000 acres or upwards of the lands of the internal improve- 
ment fund partly for cash and partly for coupons; that the aggre- 
gate amount realized for said sales was $8,395.69; that while the 
whole of these sales were nominally effected by the salesman of the 
said trustees the larger part were really effected by Williams and 
Swann, a firm of land agents and dealers, and as such said 
Swann being publicly partners of the trustees or trustee, act- 
ing as secretary, salesman, and treasurer of said board under 
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pretence of a contract hetween the latter and the said trus- 
tees, by which suid pretended contract the said Williams 

and Swann were to select land coming to the State 
399 under the act of — of September 28, 1850, and to 

furnish the necessary lists, tract books, and maps, to be paid 
in lands at $1 per acre; that of the said $8,395.69 the said Wil. 
liams and Swann thus took in and retained for themselves $4,100; 
that since the month of July, 1871, the said Williams and Swann 
have received an aggregate of $10,000, and under the provisions of 
said alleged contract are still to receive $30,000.00 more for their 
pretended services; that the labor rendered by the said firm under 
the said pretended contract is altogether nominal, the said Williams 
having been already and previously engaged by the Government of 
the United States to make surveys of the said lands; that the lands 
so to be selected and mapped by them are now confessedly worth- 
less, and must of necessity remain so for many years to come; that, 
of making the compensation of the said land agents a lien or burden 
upon the said lands so to be selected and mapped by them, the said 
trustees have been and now are recklessly and fraudulently divert- 
ing to their use the proceeds of the sales of other lands which should 
be applied to ine payment of the coupons held by your petitioner 
and others; ail of which actings and doings of the said trustees in the 
sale of said lands for coupons and in the conveyance — the sale of 
said lands through and for the benefit of said Williams and Swann 
are in direct violation and in renewed contempt of the injunctional 
order of this honorable court. 

And your petitioner further shows that during the said year 1871 
the treasurer of the said board of trustees was authorized to ex- 
change and did actually exchange non-tax-paying scrip at par for 

coupons to the amount of $15,000; that the seid treasurer, 
400 upon his recent examination before the master, testifying that 

he could not tell the class of coupons so received in ex- 
change ; but your petitioner avers that said coupons must have been 
of junior date to coupons held by himself, it being impossible that 
coupons to that amount senior to his own could have been at that 
time in circulation, and that this payment by exchange was made 
without any notice whatsvever to him, or any opportunity given to 
him to participate in the benefit resulting to the holder of coupons 
from this action, although your petitioner shows that his claim had 
been pointedly brought to the attention of the treasurer of said 
board, as will appear from the following letter: 


JACKSONVILLE, February 24th, 1871. 


J. S. Adams, Esq., treas. trustees of the internal improvement fund. 

Dear Sin: The amount of coupons due March 1, 1861, on bonds 
of the Florida railroad held by me is $6,825, and the same amount 
has been falling due since every six months without anything hav- 
ing been paid upon them, notwithstanding my protests and notices 
of May 20th and December 1, 1868, for the purpose of holding the 
trustees personally liable. 


—— ————— 


—— tl agama ti 
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As I am informed that you are now treasurer of the board, I have 
to request payment of the coupons above mentioned, due March 1, 
1861, or of the proportion coming to me from the sales of lands be- 
fore and since the injunctional order of the 7th December last. 

It is, perhaps, proper to repeat in writing what I have often men- 
tioned verbally that there are a large number of coupons not can- 
celed, for which payment is claimed, which are not properly out- 
standing nor chargeable to the fund. 

_ respectfully, F. VOSE. 


401 Your petitioner shows that the above was handed to Mr. 

Adams February 21st. Upon making application, February 
25th, for a reply Mr. Adams stated to him that before muking any 
payment of coupons he would require authority from the board of 
trustees; and your petitioner avers that said action of said trustees 
in paying said coupons was secret, fraudulent, — designed to 
create and to give fraudulent preference and in clear violation of 
the said injunction. 

And your petitioner further shows that at the close of the year 
1866 there remained in the hands of the said trustees from the pro- 
ceeds of the sale of the said Florida road a balance of $53,500, which 

into the sinking fund provided for the payment of the bonds 
of the said railroad company still outstanding, but these were in 
number two hundred and twenty-five, of which your petitioner is 
the holder of one hundred and ninety-five; that had said amount, 
$53,500.00, been at that time applied in response to a proposition 
which was shortly thereafter 3 and as, under the said act of 


1855, it might have been applied, to investment in the said the out- 


standing bonds, with the interest accruing upon it, it would have — 
tantamount now to an accumulation in the said sinking fund of 
$78,281.00; that since the month of July, 1868, there has been re- 
ceived from said Florida Railroad Company by the ineumbe. it trus- 
tees in the semi-annual payment of one-half of one per cent. the 
sum of $8,560.00, or thereabouts; and your petitioner further shows 
that had a similar disposition been made of these amounts they 

would also have been tantamount to a like accumulation of 
402 $9,587, making an aggregate sum of $87,868; but the said 

trustees, retaining the said moneys in their own hands, have 
reduced the said fund to a value not exceeding $35,500, incurring 
loss of $52,368, or thereabouts, within the short period of six years; 
and your petitioner cisarges that this heavy loss has resulted 


1. From investments at par in State bonds and State scrip when 
these securities were far below par. 


2. From unauthorized, illegal, and fraudulent exchanges made 
of tax-paying for non-tax-paying State scrip, the former being 
worth 100 per cent. more than the latter. 


3. From the substitution, by individual members of the board, of 
State scrip for the money actually collected by them from the said 
Florida Railroad Company when the said scrip was 50 per cent. be- 
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low par, retaining the money and turning the scrip into the fund 


at par. 

4. From the heavy payments to counsel who have presented them 
in their efforts to impede ycur petitioner in the assertion of his just 
rights, and who have defended them in their repeated violations of 
the injunctional orders of this court, said counsel so defending them 
being at times members of their own board. 


And your petitioner further shows that on the 31st of May, 1871, 
the said trustees entered into articles of agreement with the Jack- 
sonville, Pensacola & Mobile Railroad Company by which the 
covenanted to convey to the said party of the second part all 
the lands of the said improvement fund of Florida held by them 
in trust, with certain exceptions, and in consideration of certain 

covenants and undertakings; which said articles were 
403 signed by Harrison Reed, Governor; S. P. Conover, treasurer ; 

James B. C. Drew, attorney general, and J. S. Adams, com- 
missioner of immigration, etc. ; oni on the 16th day of December 
following, by consent of the said trustees, a decree was rendered by 
his honor Judge Woods which established the indebtedness of the 
said fund to your petitioner, ordered that within 30 days from its 
date the securities and money constituting the said sinking fund to 
be applied to payment of your petitioner’s bonds should be valued 
and should be taken by your petitioner at such valuation in ex- 
change for bonds of the said Florida Railroad Company, and that 
semi-annually, within ten days after receipt of the same, the said 
trustees — in like manner invest the said amount of one-half 
of one per cent., to be paid by suid —— into said sinking ſund; 
and ordering further that the said articles of agreement between the 
said the trustees and the said The Jacksonville, Pensacola & Mobile 
Railroad Company be affirmed, made valid, and final upon certain 
conditions; among them the payment by the said railroad company 
to your petitioner of his claims so established as aforesaid ; all of 
which will more fully appear from said decree itself, now of record 
in this court, to which your petitioner prays to refer as part of this 
his petition. 

And your petitioner further shows that the said the trustees did 
wholly fail and refuse to obey those clauses of the said deeree which 
relate to the said the mone and securities constituting the said the 
sinking fund, although frequently applied to by your petitioner so 
to do, at times pretending that the said The Jacksonville, Pensacola 

& Mobile Railroad Company, having failed to comply with 
404 their part of said contract so as aforesaid confirmed by said 

decree, they, the said trustees, were wholly relieved from 
complying with the orders of this court in reference to the disposi- 
tion of the said the sinking fund, whereas your petitioner cha 
that the two subject-matters were wholly distinct the one from the 
other, the said the disposition of the sinking fund being an arran 
ment wholly independent of the said articles of agreement to which 
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your petitioner was not originally a party, and which he consented 
should be embraced in said decree only on condition that his said 
claim should be paid within a certain time, and which said dispo- 
sition of said sinking ‘and was eminently wise, just, and equitable, 
while it was in full accord with the provisions of the act of 1885. 
And finally, the said trustees, pressed by your petitioner to the per- 
formance of their duty under said decree, took refuge in the pre- 
tence that they had never in fact consented to its rendition ; that the 
member of the board who signed that consent was without authority 
to sign it; that the attorney who claimed to represent them was 
without authority to do so, and that the board itself was without 
power so to — — of the lands of said trust, whereas your peti- 
tioner charges that all except one of the trustees had, months prior 
to the rendition of said decree, solemnly consented, under hand 
and seal, to exercise the said power, the existence of which 
they now deny, to the extent of conveying to the said rail- 
road company the entire trust domain, consisting of some seven 
or eight millions of acres, while under the provisions of said 
decree the amount to be conveyed was but little over some 

two millions of acres, for the consideration in money, 
405 and for the lands to be conveyed under said decree they 

would have received, as appears by the report of the com- 
missioner of lands and immigration, about seventy-five cents 
per acre, while in the other conveyances already made and con- 
tracted for no payment whatever is required, or not exceeding five 
or ten cents per acre, and the said the trustees, instead of obeying 
the said decree, have actually placed on the records of this court a 
motion to vacate the same. 

Your petitioner shows that all of these actings, failings, and re- 
fusals of the said the trustees are not only oppressive to him, but are 
in violation and in open contempt of the authority and mandates 
of this honorable court, and that so far as having been stayed by 
the injunctional orders hitherto granted the work of reckless and 
fraudulent wasté goes on, both in the moneys and securities of the 
sinking fund and in the sale of the lands and the disposition of the 
proceeds resulting therefrom. 

And your petitioner further submits that it has been made to ap- 
pear from the testimony already taken by the said master, and from 
the public reports of the said board of trustees and its officers, that 
its business is conducted in the loosest manner; that while the 
public report of the commissioner of immigration to the Governor 
for the last fiscal year would show a balance unaccounted for of re- 
ceipts over expenditures of some $11,000.00, which must have now 
increased to some $20,000.00, no books can be referred to for the 
purpose of investigating how that balance has accrued, the said 
officer having himself testified before the said master that “there is 

no book kept by the board showing the receipts and expendi- 
406 tures, and the said Simon B. Conover, one of suid trustees, 
having also testified as follows: The book of record of pro- 
ceedings of the board is kept by Mr. Adams, but in what place and 


— — — 


INLAND NAVIGATION 4 IMPROVEMENT co. ET AL. 211 


where he keeps it I do not know, but I do know that under a reso- 
lution of the board he is required to keep — in Tallahassee. There has 
been several occasions where members of the said board have de- 
sired to have access to the books, but could not find them, Mr. Adams 
being absent from Tallahassee. He keeps an office of collector of 
customs of the United States, and as commissioner of immigration of 
Florida, in Jacksonville, and spends but little of his time in Talla- 
hassee. When I was treasurer I made an annual report as such to 
the board. I am not aware that the present treasurer has made any 
report to the board.” 

And your petitioner respectfully submits that while there is thus 
no check whatever upon the actual waste committed by said trustees 
there are no sufficient records kept to trace it satisfactorily hereafter 
and to fix personal responsibility therefor. 

And your petitioner further shows that he has just heard and does 
verily believe that they, the said trustees, have received and either 
have given or probably will give a favorable hearing to a proposi- 
tion from the Florida Improvement Compamy te convey to the lat- 
ter land warrants to the amount of 250,000 acres in payment of 
$125,000 alleged by said company to have been expended under the 
agreement between itself and the said trustees, the execution of 
which was enjoined by his honor Judge Woods ; and your petitioner 
submits that such action would be in clear violation and evasion of 

said injunctional order. 
407 And your petitioner further shows that in prostituting the 

fund and its management to their own personal benefit and 
speculations in contracting to convey the lands to corporations with- 
out capital or credit, and for considerations so vague and indefinite as 
to be mere shams, in withdrawing these lands from sale and refus- 
ing to sell these remaining at market prices, the litigation and tres- 
passing are greatly increased and the bona fide sales and settlement 
are almost entirely suspended. 

Whereupon your petitioner prays that an order may be issued, 
directed to the said Harrison Reed, Robert H. Gamble, Frunk W. 
Webster, Simon B. Conover, and John S. Adams, The Trustees of 
the Internal Improvement Fund of Florida, and to J. B. C. Drew 
and any others, their successors, commanding them and each of 
them to appear upon some day and at some place to be designated 
by your honors, and show cause, if any they have, why the penalty 
set out in said writ of injunction should not be inflicted upon them 
and every of them for and on account of their various acts in con- 
tempt of the same; 

And why an attachment fur contempt should not be issued against 
them for having failed and refused to obey the said decree rendered 
against them by his honor Judge Woods as aforesaid ; 

And why a fit and proper person should not be appointed, as 
speedily as possible, receiver to take charge of said moneys and 
securities constituting said sinking fund, and to demand and receive 
fron: the said trustees all moneys and securities now in their hands, 
or which may come into their hands, either by payments into said 
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sinking fund or by sales of said lands, to hold the same under the 
direction and subject to the future order of this honorable court. 
JACKSON, LAWTON & BASINGER, 
Sol’s for PU ff. 


408 Inthe Circuit Court of the United States for the Northern 
District of Florida. 


On reading and filing the foregoing petition, it is ordered that 
Harrison Reed and others, the trustees of the internal improvement 
fund of Florida named in said petition, and their successors, show 
cause before me at the United States court-room, in Jacksonville, on 
the 29th day of April, A. D. 1872, at 10 o’clock, why the paper of 
said petitioner should not be granted, and that a copy of this peti- 
tion and order should be served upon them personally, or upon 
their solicitors, at least three days before the said 29th day of April, 
appointed for said hearing. 

April 22nd, 1872. 

(Sizned) PHILIP FRAYSER, Judge. 


Indorsed: In the circuit court of the United States for the north- 
ern district of Florida. In equity. Francis Vose vs. The Trustees 
of the Internal Improvement Fund of Florida et al. Petition. Copy. 
Original filed 22nd April, A. D. 1872. Jackson, Lawton & Basin- 
ger, solicitors for plaintiff. 


United States Circuit Court, Northern District of Florida. 


Francis Vosk, Plaintiff, 
v8. 
Harrison Reep et al., Trustees of the Internal Improvement Fund 
of Florida, Defendants. 


In the Matter of the Petition of Francts Voss for Attachment for 
Contempt, et cetera. 


409 And now comes one of the above-named defendants and 
makes this his separate answer to the aforesaid petition, and 
—— shows to this honorable court that he was attorney gen- 
eral of the State of Florida and one of the trustees of the internal 
improvement fund of the State of Florida from the 26th day of 
January, A. D. 1871, to the 12th day of February, A. D. 1872, and 
is not now one of the trustees of the aforesaid fund ; that for answer 
to so much of the petition of the complainant herein alleging a vio- 
lation of the injunctional order hitherto made by his honor Judge 
Woods in the matter of selling 23,116 and .01 acres of land to the 
Southern Inland Navigation Company for $28,116.01, receiving in 
* therefor coupons which had been previously deposited with 
. B. Conover, State treasurer, — says that before signing the said 
conveyance he was informed by the treasurer of the fund, S. B. Con- 
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over, and by the salesman of the board, J. S. Adams, that the said 
coupons had been deposited by Mr. Gleason, the agent of the said 
company, with the said Conover, as treasurer of the said board, and 
received by him in payment for the said lands a long time prior to 
the issue of the said injunctional order, before he became one of the 
trustees, which he verily believes to be the fact, and he signed the 
aforesaid conveyance believing that the said trustees were bound to 
execute the said conveyance, since the purchase-money had been 
paid and received by the treasurer of the trustees, not havin any 
intention to violate the injunctional order, the circumstances being 
different than in the case of the conveyance to the Florida Improve- 
ment Company, in this, that the said Conover, treasurer, re- 
410 fused to receive the $10,000 in railroad coupons, whereas in 
the case of the conveyance to the Southern Inland Naviga- 
tion Company the said treasurer did actually receive and receipt for 
the said coupons in payment for the said lands; that in answer to 
so much of the complainant’s petition touching the contract between 
the trustees and Williams and Swann for the selection of lands under 
the act of Congress of September 28th, 1850, said services to be paid 
for in lands at $1.00 per acre, — says that he gave his assent to that 
contract, believing it to be advancing the interests of the fund, 
bringing to it a large tract of land, with the advantage of the first 
selection ; the said Williams and Swann taking their pay in lands, 
he regarded it as a good contract for the trustees, and he su 
and understood that that would be their only mode of payment, and 
the first knowledge that he ever received that they were paid in any 
different manner was after he had ceased to be a trustee of the said 
fund; that during the time he was trustee J.S. Adams was treasurer 
and salesman of the board, whose duty it was to receive money in 
yment of lands sold, and your respondent signed conveyances, 
rom time to time as they were brought to him, upon the supposi- 
tion that nothing but cash had been received in payment, and never, 
to his knowledge, signed any conveyance as trustee where payment 
had been made in anv other way, excepting the aforesaid convey- 
ance to the Southern Inland Navigation Company. 

Your respondent further says that no investment of the trust fund 
was made in State bonds or State scrip while he was a trustee ; that 
he never, directly or indirectly, exchanged tax-pa ing for non-tax- 

paying scrip belonging to the trust fund; that during his 

411 term as trustee he never received or exchanged a single dollar 
to the said fund, except moneys paid him for actual expenses 
incurred in the performance of his duties as trustee upon regular 
audited accounts, neither has any such exchange of State scrip or 
the substitution of State scrip for money collected from the Florida 
Railroad Company been made with his knowledge or consent. In 
answer to so — of the complainant’s petition charging a con- 
tempt of a certain — made by his honor Judge Woods, at Savannah, 
Ga., purporting to be consented to upon the part of the trustees, 
your respondent says that the said decree was rendered without their 
nowledge and consent, and no person or attorney ever received any 
authority whatsoever to sign said decree on behalf of said trustee ; 


214 UNION TRUST CO. OF NEW YORK VS. SOUTHERN 


that on the contrary your respondent, learning indirectly before 
said decree was — that the same was to be entered without the 
consent of the trustees, being in the city of Tallahassee, prepared 
and forwarded by mail to the Hon. Philip Fraser, judge of the 
United States district court, then being held in the city of Jackson- 
ville, in which court this cause was then pending, the following pro- 
test, a copy of which is herewith given, and reads as follows, to wit : 


TALLAHASSEE, Fl. A., December 14th, 1871. 


I wish to protest, as a member of the board of trustees of the in- 
ternal improvement fund of Fla., and as their attorney and solicitor 
of record in the case of Francis Vose vs. Harrison Reed et al., in the 
circuit court of the United States for the northern district of Florida, 

against any consent decree being entered in that case without 
412 the authority of said board and myself, as their solicitor of 


record. 
JAMES B. C. DREW, 
Attorney General, Florida. 


To Hon. Phillipi Fraser, judge U. S. dist. court, Jacksonville, Fla. 


Under this state of facts the trustees refused to carry into effect 
the said decree, and on the contrary directed their solicitor to cause 
the same to be set aside, and a motion to that effect was made b 
your respondent in this court, pending the consideration of which 
your respondent ceased to be a trustee and solicitor for said trustees ; 
and your respondent, for answer to that portion of the complainant’s 
petition alleging the “exchange of tax-paying scrip at par for cou- 
pons to the amount of $15,000,” denies having any knowledge of 
such transaction until reading the complainant’s petition, and if 
any such exchange was made it was made without this knowledge 
or consent. Immediately after reading the petition he examined 
the record of meetings of the trustees and found a resolution author- 
izing the treasurer, Mr. Adams, to make the aforesaid exchange of 
scrip for coupons to the amount of $15,000. This resolution was 
recorded among the other doings of said trustees, at a meeting held 
in the city of Jacksonville in the month of , A. D. 1871, at which 
meeting your respondent distinctly recollects all the transactions of 
the said trustees at the said meeting. He denies any knowledge of 
any such resolution being either offered or acted upon while he was 

present at said meeting, and the only way that he can ac- 
413 count for a record of such resolution is that it is possible that 

the same may have been adopted while he was absent from 
the room, as he was not present all the time during the said meet- 
ing, or an error in the record of the proceedings itself. 

Your respondent further says that while a trustee he endeavored 
at all times to act in strict conformity to the said injunctional order, 
and prays that he may be discharged from all further proceedings 
in the matter of the petition for attachment for contempt, etc. 

Dated April 27th, 1872. 


JAMES B. C. DREW. 
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SraTeE OF FLORIDA: 


James B. C. Drew, being duly sworn, says that the matters and 
thought set forth in the foregoing answer are true in substance and 
fact, except as to matters therein stated upon infurmation and be- 
lief, and as to these matters he believes it to be true. 

J. B. C. DREW. 


Subscribed and sworn to before me this 27th day of April, 1872. 
J. E. TOWNSEND, Clerk. 


Indorsed: United States circuit court. Francis Vose ag’t Harri- 
son Reed ei al. “<a for attachment for contempt. Filed 
April 29th, 1872. J. E. Townsend, cl’k. Answer of J. B. C. Drew. 


Answer of J. S. Adams to the Application of Complain-t for Attach- 
ment. Filed April 29th, 1872. J. E. Townsend, CT k. 


414 In the United States Circuit Court, 5th Judicial Circuit, 
Northern District of Florida. 


Francis Vose 
vs. 
THE TRUSTEES OF THE INTERNAL IMPROVEMENT Funp et al. 


This defendant, answering, says, in response to the general tenor 
of the allegations, wrestfulness and recklessness, against the defend- 
ants in the petition of the complainant, that the great body of the 
claims against the internal improvement fund, of which the de- 
fendant and his colleagues are officially the legal custodians, con- 
sists of bonds of the different railroads which are beneficiaries 
of the act constituting the fund and creating the trustees, for 
the ultimate redemption of which bonds the trustees are bound 
to establish and maintain a sinking fund, and the coupons of which 
bonds are guaranteed payment in land or the p s of the sales 
thereof. 

That the action of the trustees in the management of the funds 
within the last few years has been such as very largely to increase 
the value of the coupons and bonds of said roads & of the security 
for their payment derived from the fund. 

In the year 1866, for non-payment of its tax for the sinking fund, 
the Florida railroad was seized and sold by the trustees agreeably 
to the provisions of the internal improvement act of 1855, and the 
same course was subsequently taken with the Florida, Atlantic & 

Gulf Central R. road in 1868, and with the Pensacola & Geor- 
415 gia and the Tallahassee R. road in 1869. 

The Florida R. Road was sold in 1866 for an~amount equal 
to 20 per cent. of the total amount of its bonds issued and guaran- 
teed by the fund, and the whole of said amounts was deposited with 
Moses Taylor, of New York, a prominent banker there, for the pur- 
pose of taking up the outstanding bonds of that road at that rate. 
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Nearly all the bondholders of that road gladly availed themselves 
of the opportunity, &, accepting the 20 per cent., surrendered their 
bonds. The complainant in this case at that time refused to accept 
the conditions of proffered judgment, and brought suit in New York 
against the trustees, alleging gross wrestfulness and carelessness & 
fraud on the part of the trustees and asking the appointment of a 
receiver, and said suit, precisely similar in its character in its alle- 

ations & scope, is still pending and undecided in the courts of New 
ork, having been litigated in the defence of the fund at great ex- 
nse. 

The Florida, Atlantic and Gulf Central Railroad was for similar 
cause sold in 1868, and also brought 20 cents on the dollar of its 
liabilities, & with this amount so received from the sale of the road 
all of its bonds, except $36,000 of bonds, have been paid up and sur- 
rendered. 

In 1869 the Pensacola and Georgia & the Tallahassee R. roads, 
for default in payment of their sinking-fund tax, were taken pos- 
session of & sold by the trustees for enough to take up all the bonds 
of the P. & G. R. R. and about 94 per cent. of the bonds of the Tal- 

lahassee R. road. Of the amount for which these roads were 
416 sold bonds to the amount of $960,000, with their coupons 

attached, to a great amount, have been paid in, and the bonds 
and coupons thus received and cancelled exceed $2,000,000 in 
amount, while there still exists a balance of the purchase-money of 
said roads unpaid of some $462,000, with interest, for which suit has 
been brought and for the payment of which the J. P. & M. R. road 
has been, by order of the State court, seized and placed in the hands 
of a receiver. 

From all which, as this defendant alleges, it will be apparent that, 
with the exception of the claimant in this case, who refused to accept 
terms readily acquiesced in by other creditors, the claims of all other 
creditors have been almost actively satisfied or satisfactory arrange- 
ment for their payment has been made, so that the fund in its en- 
tirety, consisting of severa! millions of acres of land, gives ample 
security for the ultimate redemption of the bonds held by Mr. Vose 
and for the payment of his coupons, and therefore that the allega- 
tions in said complainant’s petition made, that the security of com- 
plainant’s claim is endangered by the careless mismanagement & 
fraud of the trustees, is not well founded. 

And this defendant further says that the trustees have always 
recognized the claim of Mr. Vose, and that said trustees, while hav- 
ing neither the ability nor the inclination to make his a preferred 
claim or to extend special terms to him in contradistinction to other 
creditors, have still urged upon Mr. Vose the acceptance of terms 
offered to other creditors, and have from time to time made repeated 
efforts to — his claim with such means as were within their con- 

trol. | 
417 That in 1868 Mr. Vose desired that the trustees would 
make the coupons held by him receivable for lands and then 
make his coupons more marketable, and that, in fact, about that 
time, before this defendant was made a member of the board of 
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trustees, said complainant made and executed with this defendant a 
contract in writing, by which, in case his coupons could be made 
receivable for lands, he agreed to intrust his coupons to this defend- 
ant and his — then pending for sale upon terms then agreed upon 
and in said contract specified. 

That in January, 1870, complainant, by his attorney, A.S. Walker, 
„ — before the trustees and urged the payment of Mr. Vose's 
claim, whereupon the trustees then agreed to receive the coupons of 
Mr. Vose for land under certain conditions; but the conditions were 
not accepted by the complainant and the negotiation failed. 

But in June, 1870, in consideration of the large amount of claims 
against the fund which have been satisfied, and the thus assured 
sufficiency of the fund to satisfy all legitimate claims against it and, 
incited, m began earnest disposition to settle and pay the claim of 
the complainant, the trustees, with sufficient guards against impo- 
sition, did make the coupons of R. R. bonds guaranteed by the fund 
receivable for lands, but, as will appear from the petition of the com- 
plainant, this action of the trustees, though taken in accordance with 
the wishes of complainant, is yet made the basis of a virulent denun- 
ciation of the trustees. 

And this defendant further says that, influenced by a sincere 

desire to settle the demand of the complainant and to save 
418 the useless expense to the fund caused by an unnecessary liti- 

gation of a claim which they did not dispute, the trustees 
have instituted conference after conference and repeated negotiations 
with the complainant and his attorneys until such repeated negotia- 
tions terminated in the final decree by consent, signed by Judge 
Woods, in December, 1871. : 

And that since the failure of compliance with said decree, in con- 
sequence of the default of other parties, and on the 8th March, 1872, 
the trustees, by resolutions of that date, proffered to Mr. Vose in 
settlement of his claim, to invest in complainant’s bonds the sinking 
fund on hand to the amount of $50,000 and the pro rata share of 
the sinking fund of the Florida R. road pertaining to complainant's 
bonds, as said fund may accrue, and to give him 600,000 acres of 
land in land outs or certificates for complainant’s coupons, thus 
making a most liberal offer, which complainant declined. 

And this defendant further states in reference to the alleged inse- 
curity of the claim of the complainant— 

That since the accession of the present trustees the market price 
of bonds, coupons, and other claims against the fund has steadily 
increased. 

At the time of the sale of the Florida R. road, in 1866, at 20 per 
cent. of its liabilities, the coupons of that road were easily purc 
in the market at ten cents on the dollar, but that after the sales of 

the various roads hereinbefore referred to and the liquidation 
419 of claims against the fund thereby caused the value and 
market price of bonds and coupons of said roads has steadily 
advanced, and the effect of the policy of the trustees in the manage- 
ment of the fund has been such that, notwithstanding the allega- 
tions * — petition of tlie complainant impugning the good faith 
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and business sagacity of the trustees, the fact stands out in the 
knowledge of all men cognizant of R. road affairs in Florida that 
the bonds and coupons of the various roads referred to, including 
those of Mr. Vose, the complainant, from the calling in and pay- 
ment of more than 60 per cent. of all legitimate claims against the 
fund, resulting from the management of the trustees, have so largely 
increased in value that the coupons of Mr. Vose, which in 1865 
and 1866 could not have been sold in market at ten cents on the 
dollar, are now held at from 40 to 60 cents on the dollar, and this 
in spite of the immense expense caused by the pendency of suits 
against the trustees in Mr. Vose’s name, both in New York and in 
Florida, for the same cause of action and at the same time. 

And this defendant, in regard to the specific allegation in said 
complainant’s petition for an attachment, last filed in this honor- 
able court, further answering, says— 

That in obedience to the decretal order of this hon. court, made 
in May, 1871, and renewed in December, 1871, directing a reconvey- 
ance to the trustees of the lands theretofore conveyed to the Florida 
Improvement Company and to E. A. Studwell, the direction of this 
hon. court has been fully obeved and the deeds of reconveyance from 
said Florida Improvement Company and same Studwell has been 

fully executed and filed in this court, pursuant to its order, 
420 and that all of said lands have, by resolution of the trustees, 

been restored to market, and that, so far as this defendant 
knows, no design has existed on the part of any of the trustees to 
make any other disposition of said lands than in strict accordance 
with the order of the court herein and with the consent of the com- 
plainant. 

And in reference to the second allegation in said last petition of 
sales of land to W. H. Gleason, in violation of the injunction, this de- 
fendant states that long previous tothe issue of injunction in this case, 
viz., in April, 1870, in accordance with a contract theretofore made with 
the Southern Inland Navigation and Improvement Company, a con- 
cession was made of lands to said company on their payment of stip- 
ulated price, and on their filing of a bond in said concession pre- 
scribed and its approval by the trustees deeds were ordered to issue. 

That —— or said lands had already at that time been depos- 
ited with the treasurer of the board, and that the form of the required 
bond was filed with and approved by the board in the month of Sep- 
tember, 1870, and thus the whole contract consummated some three 
months prior to the issuing of the injunction, and that no deeds 
other than in furtherance of such completed contract have, to the 
knowledge of this defendant, issued. 

And in regard to the sale of lands for coupons no such sale has 
occurred except where the proceeds of sale, in strict accordance with 
the injunction, have been invested in coupons of equal or prior date 
to those of the complainant; and, in response to the third allegation 

of a “ pretended contract with Messrs. Swann aud Williams, 
421 this defendant states that a contract for the selection of swamp 
and overflowed lands agreeable to the Jaws of the United 
States was presented to the trustees for their consideration by Messrs. 
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Swann & Williams, of Fernandina, men of known character for com- 
petence and integrity, on the 4th February, 1871; that said con- 
tract was by the trustees approved and referred to the Governor to 
complete, as by law and custom, the app't of ugents for selection de- 
volved upon the Governor. This contract was fully considered— 
unanimously approved by the trustees; also approved by the Gov- 
ernor and returned to the trustees to be recorded on the 4th March, 
1871, and was then recorded and published in a report of the trus- 
tees in January, 1872. ? 

By said contract for every acre selected Messrs. Swann & Williams, 
on return of the plot and lists, were to receive two cents, payable in 
land at one dollar per acre, and as in the case of competent and 
upright agents approval of selection follows selection, as a matter of 
course, the selection of such men was deemed equivalent to an ad- 
dition to the fund of so much land as might be selected, which at 
the established price would be held at $1.25 per acre, and the so- 
called “ pretended contract” was deemed a reasonable and desirable 
one. 

And this defendant further states that, so far as his knowledge 
extends, neither this defendant nor any other of the trustees has 
orever had any the slightest interest whatever in said contract. 

In reference to the 4th allegation of the complainant this defend- 
ant states that it is true that the treasurer of the fund was, during 

the year 1871, as had often been done before, authorized to ex- 
422 change State scrip for R. coupons of similar character to those 

of the complainant, and did do so to the amount of $15,000, 
thus and to that extent diminishing the indebtedness of the fund 
and to the same extent relieving the trustees from the burden of the 
allegation of having accepted State scrip instead of R. R. couponsin 
payment of lands. 

And in reference to this allegation this defendant further states 
that in 1871 non-tax-paying State scrip was selling at from 30 to 
33 cents on the dollar, while the policy of the trustees had advanced 
from the market price of coupons from about ten cents, in 1866 & 7, 
to from 30 to 40 cents, and that thus the exchange for scrip for cou- 
pons was in fact an exchange of equivalents. 

In reference to the fifth allegation of complainant, that the sinking 
fund might have been invested more profitably, the defendant states 
that the trustees have made repeated efforts to recall the balance in 
Taylor’s hands in New York, which this complainant refused to ac- 
cept in payment of his bonds upon terms readily accepted by other 
bondholders, and which, then received, at compound interest would 
have insured the payment of his bonds at their maturity, but have 
been foiled in every effort to recall said balance and in order to in- 
vest the same according to law, and this mainly by the interposition 
of the lawsuit brought by complainant in New York. 

That the heavy payments to counsel have been incurred in de- 
fending the sinking fund, which by law is appropriated to the pay- 
ment, specifically, of the principal of the bonds of said road aguinst 
the demand of complainant that the samt should be expended 
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423 in the payment of coupons for int rest, as the trustees have 
supposed, in violation of the law and against right. 

And of any substitution by individend trustee of — received 
from Florida R. R. for scrip this defendant has no knowledge, and 
believes that any investments of the assets of the fund in O. 3. or 
State bonds or liabilities or in R. R. bonds guaranteed by the fund, 
or if any such has beén made, is precisely permitted by the internal 
improvement act. 

In regard to the non-obedience to the decree of December, 1871, 
of his honor Judge Woods, this defendant states that he was person- 
ally informed, on application to the clerk of this honorable court, 
that the decree by order of court had been prohibited from entry on 
the docket as being informal—of no effect. 

As to the seventh allegation of the said complainant this defend- 
ant states that the system of keeping the land books in the State 
land office is such that a complete history of any transaction in the 
sale of land is completed, describing the tract sold in full, giving the 
quantity, the kind, the description, the appraised value, and the 
hature of the payment, and then, at a glance, the complete transac 
tions of the office are displayed. 

That while it is true that the regular treasurer’s book of the treas- 
urer of the board preceding the present has never come into the 
hands of the present trustees and thus there is no regular treasurer’s 
book belonging to the board as such, yet such treasurer is required 
to make and does make a complete record of all expenditures of the 
funds of the trustees coming into his hands, which is periodically 
examined and approved or disapproved and corrected. 

That this defendant, while treasurer, has kept and re- 
424 turned his accounts and retained the same when settled and 
approved as voucher, and that as far as he knows his prede- 
cessor took the same course. Of late the treasurer of the trustees 
has been required to give satisfactory bond in $20,000. In regard 
to the 8th — of the complainant, that tlie trustees are about 
to give a favorable hearing to a proposition from the Florida Im- 
provement Company to receive 250,000 acres of land for $125,000, 
this defendant will not undertake to answer as to the probable 
future action of the trustees any further than to say that ii 2 alle- 
gation be well founded it would only show a disposition on the part 
of the trustees to offer to another claimant precisely the same terms 
which have been repeatedly tendered to the complainant. 

And this defendant further says that he personally and his vode- 
fendants, the trustees, he believes, have not intended, wished, or 
desired nor have he or they violated any decretal order of this hon- 
orable court or any mandate or injunction thereof; but, upon the 
contrary, that this defendant and, he believes, the other trustees have 
used their best efforts and judgment to obey the honorable court, 
and now and at all times are anxious and desirous so to do; and, fur- 
ther, that, as before shown, this defendant and his co-trustees, he be- 
lieves, have no personal interest or benefit in any of the matters set 
up by complainant; that they have official duties to perform, and 
nothing else actuates this defendant, and he believes his codefend- 
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ants, but an anxious desire to exchange faithfully the official duties 
connected with the trust and the laws of the State, and that the 

fund was then created for the sole benefit of the complainant, 
425 but that the action of complainant has been vexatious and 

litigious and of great injury to the fund, as shown above; 
and this defendant shows to the court that the complainant ought 
not to be permitted to carry out and litigate two suits—one in this 
court and one in New York—about the same subject-matter and to 
the damage and injury to the fund by increased expense and costs, 
and this defendant asks the court that time may be given to the 
trustees to produce the record ef the suit now pending in New York 
aguinst the trustees, instituted by the said Francis Vose, to prove 
the allegation of the multiplicity of suits; and, further, this de- 
fendant shows to the court that the trustees have, as above shown, 
vastly increased the value of the fund and the securities in the 
hands of the said Vose, and that the United States have in market 
under the homestead law a vast area of arable lands, being millions 
of acres more than the fund in the trust, and that while the United 
States arable lands can, under the homestead act, be entered at less 
than ten cents per acre the trustees ought not to be expected —, nor 
are they chargeable with the inefficiency because they cannot, sell 
at high prices the swamp and overflowed lands when arable lands 
can be obtained as aforesaid for 10 cents per acre of the United 
States. 

Further, defendant says that the R. R. Co’s now engaged in the 
construction of the lines of railroad designated iu the internal im- 
provement act are the parties for whose chief benefit the fund was 
created, and that if the managements contained in the decree hav- 
ing reference to the J., P. and M. R. R. Company, or something sim- 

ilar thereto, was effected or shall be by order of this court 
426 carried out the objects mentioned in the act, to wit, the line 

of R. R. east and west therein designated and the debts 
against the fund, can be settled and secured, but in no other way 
can this defendant see how it is possible for the trustees to accom- 
se desired and within a period of years that could be men- 
tioned. 

That the Jacksonville, Pensacola and Mobile Railroad Company 
and the Atlantic, Gulf and West India Transit Company, the first 
engaged — building the R. R. to the western termini and the other to 
the southern termini designated in the internal improvement act, 
are beneficiaries of the fund, and if these parties can be induced to 
assume and seitle the debts against the fund and will guarantee the 
completion of the lines of rail — designated in the fund that the fund 
would be well used, provided these two objects can be obtained, be- 
cause, as shown, the demand for the lands by private parties is so 
small as to make it beyond the power of the trustees to say when 
they can pay the debts against the fund by sale to private parties, 
but that the corporations above referred to may, be enclosed hy reason 
of their ability to give second mortgages on their respective roads 
and first mortgages on these lands, be enabled to borrow money 
thereon sufficient to pay the debts of the fund to complete their 
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lines of road; that this defendant upholds these sums, which actu- 
ated the trustees, and the whole subject relative to the decree afore- 
said tothe last Legislature of Florida for their consideration, be 
required by law — the record of the State — prove; but it is evi- 
dent that no value to the complainant, to the R. R. Co., or to 

427 any one else can be in the title to these lands from the trus- 

' tees so long as any litigation whatever may be had as to the 
titles. 

And therefore this defendant asks this court that all such titles, 
if they are to be made, shall be confirmed by the court. 

And defendant hereto annexes a copy of his report upon lands 
made to the Legislature of Florida at its last session. 

Wherefore he prays that he may be herein dismissed with his 


costs. 
J. S. ADAMS. 


D. P. HOLLAND, 
Counsel for J. S. Adama. 


Sworn to before me this 29th day of April, A. D. 1872. 
J. E. TOWNSEND, Clerk. 


Indorsed: United States circuit court, northern district of Flor- 
ida. Francis Vose, complainant, vs. Harrison Reed et al., trustees. 
— of John S. Adams. Filed April 29, 1872. J. E. Townsend, 
clerk. 


Simon B. Conover, a witness for the complainant, being duly 
sworn, says: 


I am treasurer of the State of Florida and, as such, a member of 
the internal improvement board of the State. I am acquainted with 
the complainant in this suit and 1 know most of the defendants ; am 
one of the defendants myself. I assumed the duties of my office 

on August first, one thousand eight hundred and sixty- 
428 eight, and thereby became a member of the board of in- 

ternal improvement. A short time subsequent to that 
time I was elected treasurer of the board. No assets whatever 
came into my hands as treasurer of the board from my prede- 
cessor. From the first of August to the thirty-first day of De- 
cember, one thousand eight hundred and sixty-eight, I received 
from the sales of the internal improvement and swamp land twelve 
thousand two hundred and sixty-two dollars and thirty-one cents. 
The expenditures during that period amounted to four hundred and 
thirty-nine dollars and fifty-two cents. During the year one thou- 
sand eight hundred and sixty-nine I received bom the same source 
twenty thousand four hundred and thirty-eight dollars seventeen 
cents. The expenses for same period of time amounted to sev- 
enteen thousand two hundred and thirty-nine dollars & one cent. 
During the year one thousand eight hundred and seventy-three — 
was — from the same source thirty-nine thousand six hundred 
and ninety-six dollars and twenty-one cents 
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| „The expenses for the same period of time amounted to nine thou- 


sand six hundred and eighty-one dollars and sixty-nine cents. I 
ceased being the treasurer of the board some time in the latter part 
of December of the latter year, according to the best of my lec- 
tion. I turned over to my successor, J.S. Adams, forty-five thousand 
and sixteen dollars and forty-seven cents. 

In the expenditures for the year one thousand eight hundred and 
sixty-nine for the month of February I — coupons of the Pensa- 
cola & Georgia & Tallahassee railroads to the amount of eight 

thousand one hundred and fifty-eight dollars and fifty cents. 
429 I ö also paid during the month of June to John P. Sanderson 

coupons of the Florida, Atlantic & Gulf Central railroad — one 
thousand and fifteen dollars, and also paid to Papy & Puter for 
attorneys’ fees one thousand dollars. Most of the eight-thousand- 
dollar lot of coupons paid matured on the first of July, one thousand 
eight hundred and sixty-eight, and some of them January, one 
thousand eight hundred and sixty-nine. In July, of one thousand 
eight hundred and sixty-nine, I paid J. P. Sanderson coupons of the 
Florida, Atlantic & Gulf Central railroad amounting to nine hun- 
dred and eighty dollars, and also paid in November coupons mostly 
of the Tallahassee railroad to Mrs. Long amounting to seven hun- 
dred and seven dollars, and in same month to Papy & Puter, attor- 
neys’ fees, five hundred dollars, and Mr. Cantfield, attorney’s fees, 
four hundred and fifty dollars. 

In February, of one thousand — hundred and seventy, I paid 
Mr. Cantfield, attorney’s fees, four hundred and sixty-nine dollars, 
and in June paid Papy & Puter, attorneys’ fees, three hundred and 
fifty dollars. In November of same-year I paid Papy & Puter, at- 
torneys’ fees, three thousand dollars. 8 

S. B. CONOVER. 


Sworn to and subscribed this 13th day of November, A. D. 1871. 
A. DOGGETT, Examiner. 


Examination adjourned till to-morrow evening, 9 a. m. 
A. DOGGETI, Examiner. 


430 TALLAHASSEE, TUESDAY—9 a. m. 


Examination of Siuon B. Conover resumed : 


The coupons of the Florida, Atlantic & Gulf Central railroad, 
amounting to one thousand and fifteen dollars, paid to J. P. Sander- 
son, matured from March, one thousand eight hundred and sixty- 
four, to March, one thousand eight hundred and sixty-eight, in- 
clusive, and those for nine hundred and eighty dollars of the same 
road, paid to said Sanderson, matured from March, 1861, to Sep- 
tember, 1863, inclusive. Those paid to Mrs. Long matured from 
Janus ry. one thousand eight hundred and sixty-eight, to January, 
one thousand eight hundred and sixty-nine, inclusive. The coupons 
paid were in a perfect condition, in nowise erased or defaced, and 
were detached from the bonds. Lands purchased in eighteen hun- 
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dred and seventy were mainly paid for in past-due coupons. All 
coupons which matured in the year one thousand eight hundred 
and sixty and subsequent thereto were received in payment of 
lands. These coupons I turned over to my successor, Mr. Adams. 
Some time subsequent to the passage of the resolution by the in- 
ternal improvement board granting lands to the Florida Improve- 
ment Company Mr. Adams depusited with me, as treasurer of the 
board, a package said to contain ten thousand dollars in past-due 
coupons, intended to be applied in payments of lands granted to 
said company. Mr. Adams tendered them in payment of lands 
granted to the company, but I declined to so receive them, and 
simply took them on deposit. b 
On July 21st, one thousand eight hundred and sixty-nine, there 
was paid to me by the Florida Railruad Company, on account 
431 of tlie sinking fund, two tliousand two hundred and eighty 
dollars, and on September nineteenth, one thousand eight 
hundred and seventy, there was paid by same road on account of 
same fund eleven hundred and forty dollars; on November twenty- 
ninth, one thousand eight hundred and sixty-nine, the Florida, At- 
lantic & Gulf Central Railroad Company paid on account of said 
fund three hundred and fifteen dollars; on June twenty-first, one 
thousand eight hundred and seventy, same road paid on account of 
same fund two hundred and sixty-five dollars. The eleven — and 
forty dollars paid on account of Florida railroad was paid by Gov- 
ernor Reed for period from the first of May, one thousand eight hun- 
dred and sixty-nine, to November first, one thousand eight hundred 
and sixty-nine; it was paid in Florida State scrip, having at that 
time a market value of about fifty cents on the dollar. was in- 
formed by Mr. Roberts, agent of the road, that this amount was paid 
Governor Reed by draft on some Northern bank about the time 
when the same fell due from the road to the sinking fund. All of 
the other payments made on account of the sinking fund by the 
railroad companies were made in current funds. These funds, under 
a resolution of the board, have been invested in State bonds of 
Florida. 

In March, one thousand eight hundred and seventy, there was 
loaned to the State penitentiary of the internal improvement funds 
three thousand dollars. There was paid to me, as treasurer of the 
board, for salary for the year one thousand eight hundred and 
seventy six hundred dollars, and paid to Mr. Webster, as clerk of the 

surveyor general, one thousand dollars. The ten thousand 
432 dollars of coupons deposited by Mr. Adams was returned to 

him by me about the time of my ceasing to be treasurer of the 
board, some time in the year of one thousand eight hundred and 
seventy. Mr. Gleason, as agent of the Southern Inland Navigation 
and —— Company, deposited with me a package of cou- 
pons to be applied in payment of lands granted to the company from 


time to time, as the same should be selected. The amount in the 
package I do not know, as I never counted them. As near as I can 
remember, about ten thousand dollars of the package were applied 
in payment of lands selected. The balance of the package was turned 
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over to Mr. Adams. To the best of my recollection, I do not remem- 

“ber to have received any coupons in payment of lands older than 
those of one thousand eight hundred and sixty-one. I kept no 
record of coupons received showing by which of the various roads 
they had been issued. Scrip received in payment of lands was all 
tax-paying scrip; consequently there was but very little tax-paying 
scrip turned over by me to my successor, Mr. Adams. At the t 
time the difference in value between the two kinds of scrip is about 
fifty per cent., but at that time the tax-paying scrip was worth about 
fifty cents on the dollar and non-tax-paying about thirty-five cents 
on the dollar. 

I received from Mr. Corlay a bond of the State of Florida to E. 
M. Dickerson, amounting to twenty-one thousand dollars, and eight 
thousand and five hundred dollars of bondsof the Tallahassee Railroad 
Company, with coupons attached, amounting from fourthousand four 

hundred and ninety-eight dollars, or thereabouts, which I 
433 turned over to Mr. Adams and took his receipt thereof. 
S. B. CONOVER. 


The testimony of S. B. Conover was this day read r to him and 
by him sworn to as being correct. 
Tallahassee, February 29, 1872. 
A. DOGGETT 


Master in Chancery Pro Hae Vice. 


In the U. S. Circuit Court for the Northern District of Florida. 


Francis Voss, Coinplainant, 
v8. 
Harrison Reep et al., Trustees on Imp. Fund of Florida, 
et als. 


The answer of J. S. Adams, commissioner of lands and immigra- 
tion and ez officio trustee of the internal improvement fund of 
said State of Florida, to the rule heretofore issued in the above 
— — upon the petition of the complainant. Filed April 22nd, 

872. 


Respondent, answering, says that he has never intentionally vio- 
lated any of the orders of the immigration or any other of the orders 
of the court in the case; that he has never attempted to evade the 
same, but has faithfully and honestly endeavored and intended to 
yield a full obedience to — compliance with all the orders of court in 

said cause to the best of his knowledge, ability, and judgment. 
434 Respondent also denies that the charges in said petition 
generally set forth as to the management of the said internal 
improvement fund and the application of the monies and property 
to it belonging are true, or that he has been guilty of any intentional 
fraud or misconduct or made any improper application to the use of 
himself or of any other party or made any improper disposition of 
29—4166 


226 UNION TRUST CO. OF NEW YORK VS. SOUTHERN 


said property for the benefit of any other person, as in said com- 
plainant's said petition is charged. 
Respondent, further answering, says in reference to the-specific 
allegations of misconduct in the complainant’s said petition alleged, 
that the transaction with the Southern Inland Navigation Company 
or W H. Gleason, alleged to have occurred in the month of June, 
and subsequent to the hearing in this case before his honor Judge 
Bradley, did not occur at that time, but that the conveyance referred 
to was executed and delivered in February of that year—several 
months prior to the hearing before Judge Bradley—and was made 
ursuant to a contract executed long before, under which the parties 
interested were entitled to have had such conveyances executed and 
delivered long before their actual execution and delivery; that the 
$28,116.01 in the annual report of this respondent, reported as re- 
ceived from W. H. Gleason and alluded to in the petition of complain- 
unt, had for many months previous to June, 1871, been on deposit with 
S. B. Conover, the treasurer, who preceded this respondent in said 
office, and were reported as received in June, 1871, because the lands 
for the 4 samme of which the said $28,116.01 had been deposited, 
a 0 by a previous contract due to said W. H. Gleason whenever 
je should designate the same and tender judgment therefor, 
435 according to the terms of said contract, were not in fact desig- 
nated by W. H. Gleason till the said month of June, 1871, 
many months after the price of said lands had been deposited with 
the said Conover, as aforesaid, and therefore this respondent re- 
ported the amount as received at the time when the lands were 
designated and deeds executed. 
With regards to the allegation in the petition of complainant in 
regard to the conveyance of 100,000 acres of land to Florida Im- 
provement Company, this respondent denies that any violation of 
the injunction arose therefrom, and states that said conveyance to 
said Florida Jmprovement Company was executed and the price of 
the lands so conveyed was received in the month of October, prior 
to the December in which said injunction issued, and in regard to 
this this respondent begs leave to refer to a letter respecting said 
conveyance from Judge Bradley, a copy of which is herewith filed. 
And this respondent, further answering, denies absolutely any in- 
tentional misconduct in the conveyances of land made to Swain & 
Williams, and in regard to the contract made with Swain & Wil- 
liams for the selection of swamp and overflowed lands this respond- 
ent adopts the answer of his co-respondent, S. B. Conover relating 
thereto as his own, and refers thereto as containing a true and cor- 
rect account thereof; and, in further reference to the transactions 
with said Williams & Swain, this respondent states that he has not 
any, the least, personal or pecuniary interest in said contract, nor 
has any other of the trustees, us he believes; and this respondent 
further states that said Swain and this respondent are co- 
436 agents for the sale of lands belonging to the Florida railroad 
and to some of the bondholders of that road, and that there 
is no other partnership of any kind existing between them. 
This respondent denies that said Swain & Williams have acted as 
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his agents in the sale of State lands, and states that said Swain & 
Williams, under and by virtue of their contract with the trustees for 
the selection of lands, have, at all times since they began to select 
and report, had a credit at the State land office of a large amount 
due them under said contract, and that their receipts for their com- 
pensation for services under said contract have been received in pay- 
ment for land, and the receipts thus taken charged against the com- 

nsation due them, and that thus the lands sold by Swain & Wil- 

iams were lands owing to them by virtue of their contract, and so 
belonged to them, and immediately upon their order ceased to be- 
long to the ſund. . 

This respondent, further answering, says that it is true that dur- 
ing the year 1871 an exchange of $15,000 in scrip for an equal 
amount of coupons was made, but that this was done in accordance 
with a resolution of the trustees adopted on the 12th day of March, 
A. D. 1870; that such exchange of one class of State securities for 
another has from time to time and frequently occurred from the 
time of the establishment of the fund, and that in such exchange 
this respondent and his co-trustees acted according to their best 
judgment and in use of their best discretion, knowing that more 
than three-fourths of all the claims against the fund had been paid 
and satisfied in less than half the time allowed therefor, and con- 

considering the State to be the residuary owner of the fund, 
437 this respondent has consented to the occasional exchange of 

tax-pay'ng for non-tax-paying scrip for the relief of the State 
penitentiary, to provide food and clothing for the prisoners, for the 
promotion of education, and for the payment of interest on the bonds 
of the State and to assist in the payment of necessary expenses of 
the State; but in such exchange neither this respondent nor, as he 
believes, his co-respondents have wilfully mismanaged the fund or 
misconducted themselves, but have endeavored to perform their 
duties to the State and the fund to the best of their ability and ac- 
cording to their best judgment. Copies of various resolutions of the 
trustees concerning such exchanges are annexed. 

This respondent, further answering, denies that any receipt of 
coupons for land has been secret or fraudulent, as all in said 
complainant’s petition, but that all such — have been made 
public in the annual reports made to the Legislature, as will appear 
from a copy of such report hereto appended, from which published 
report were drawn the facts upon which many of the charges of 
fraud were based. 

This respondent, further answering, says, in reply to the allega- 
tion in complainant’s petition that the funds in the hands of the 
trustees have by mismanagement been rendere! to a value not ex- 
ceeding $35,500, that said allegation is not true, and, for corrobora- 
tion, would refer to the consent decree obtained in this case at the 
instance and with the consent of complainant, in which the par value 
of the funds in the hands of the trustees is fixed at $50,000. 

And this respondent, further answering to the allegation of the 

complainant’s petition, of looseness of keeping the accounts of 
438 sales of land and of the receipts of the treasurer and his ex- 


228 UNION TRUST CO. OF NEW YORK YS. SOUTHERN 


penditures, that the same were fully answered in the answer of this 
— filed herein April 29, 1872, to which he begs leave to 
refer. 

And this respondent, further answering to the charge of refusing 
obedience to the consent decree of December 16th, 1871, obtained in 
this cause, states that he did, for himself and, as he then supposed, 
authorized by the majority of — trustees, give his consent to said 
decree and did sign the same, and in so doing acted according to 
his best discretion and published the reasons by which he was actu- 
ated in his annual report to the Legislature, to which, he appended, 
he begs leave to refer, and this respondent was ready to carry out 
said decree on his part according to the directions in said decree 
contained; but this respondent avers that the direction of said decree 
as to the investment of the sinking fund is not correctly stated in 
said petition of said complainant, where he alleges that the trustees 
were ordered to pay over the sinking fund “within 30 days from 
its date.“ This respondent states that such direction was that 
“within 30 days and upon the payment by the J., P. and M. R. 
road of $100,000” said sinking fund should be invested as ordered, 
and this respondent considered the decree as one entirely to be car- 
ried out as one whole, and as their treasurer did refuse to take any 
action in paying over the sinking fund until the accompanying con- 
dition of the payment of the $100,000, specified as a condition 
thereof, should be fulfilled. 

And this respondent, further answering, says that he took no 

further action under said decree because, as is stated in his 
439 answer filed herein April 29th, 1872, he was informed, on 

application to the clerk of this honorable court, that said con- 
sent decree had been forbidden to be entered on the docket, as being 
irregular, informal, and of no effect. 

And this respondent, further answering, says in reference to the 
allegation of having received coupons for land siuce the issue of the 
Injunction that no coupons have been received except those matur- 
ing prior to March Ist, 1861, which in complainant's petition is de- 
clared to be the date of the first of complainant’s coupons; that of 
suc) from various purchasers he has received during the eighteen 
months previous to June, 1872, when the receiver took charge of 
the fund intrusted to the respondents, about $5,000 for lands in 
coupons prior to those of Mr. Vose, but that in so doing he supposed 
he was acting in strict accordance with the direction of the injunc- 
tion. | 

And this respondent, further answering, says that he has never in 
any of his official acts wilfully or willingly disobeyed any of the 
orders of the court in said case, but has at all times, to the best of 
his abilities and by the use of his best discretion, endeavored to dis- 
charge his duties to the fund and the State in full obedience to the 
orders of this court — in full respect for its authority, and this re- 
spondent hereby fully submits himself to the orders of court, and 
desires to make any other or further answer in the case that may be 
directed by the court, and he prays that he may be discharged from 
the contempt of which he has — adjudged — 2 

J. S. ADAMS. 


: 


. 
* 
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440 Sworn to before me this 17th day of December, 1872. 
J. E. TOWNSEND, Clerk. 


Indorsed: Francis Vose vs. Harrison Reed et al. Answer of John 
S. Adams. Filed December 17th, 1872. J. E. Townsend, el'k. Ex- 
hibits accompanying the answer of J. S. Adams are below. 


441 In the United States Circuit Court, Northern District of Fla. 


Fraycis Vose 
v8. 
Harrison RRR et al., Trustees of the Internal Improvement Fund. 


Robert H. Gamble, comptroller of the State of Florida and e 
officio one of the trustees of the internal improvement fund of the 
State of Florida, leave of this court having been first obtained there- 
for, respectfully shows to the said court that Attorney-General Em- 
mons, a solicitor of this court, was the counsel representing this 
defendant as well as the other trustees, and that he instructed said 
solicitor to make for him a separate answer as in his, defendant’s, 
opinion his defense could not be made out in a — answer, as he 
based his defense and expected to show his justification for the inost 
part by his opposition to the acts complained of his co-trustees. 

The said solicitor agreed with him in opinion, and promised that 
such an answer should be filed, and that he, the said Emmons, would 
prepare and file the same; and he, the said Emmons, then and there 
took notes from which to prepare such answer, and further assured 
this defendant that his presence before the court would not be nec- 
essary, and this defendant, not being familiar with legal proceed- 

ings, believed that nothing more was necessary for him to do 
442 in the premises, and that his answer would be presented to 

the court in due time, as uired by the rule; that neither 
Harrison Reed nor J. S. Adams had any authority to answer for this 
defendant nor to join him with themselves in their answer, and that 
the same was done without the authority or consent of this defendant, 
and until last night, when the matter was brought to his attention 
by the solicitor for the complainant, Gen. Jackson, was he aware that 
any such joint answer was in existence; that as soon as this de- 
fendant was informed of the issuing of the attachment he started to 
repair to Jacksonville, but was informed that the court had ad- 
journed, and that Judge Fraser had left Jacksonville. 8 

And now, by further leave of the court in this behalf obtained, 
in response to the rule hereinbefore issued in said cause requiring 
him to show cause why he should not be attached for contempt of 
the order of injunction heretofore made herein, he answers and says 
that he was nota party, nor did he in anywise consent to the con- 
veyance of lands made by his co-trustees to the Florida Improve- 
ment Company, but, on the contrary, when solicited to sign said 
conveyance he absolutely refused to do so, and the same was made 
and delivered without the signature, participation, or consent of this 
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defendant. This defendant is informed and believes that said lands 
have in pursuance of the order of his honor Judge Bradley been 
reconveyed to tlie said Florida Improvement Company, though the 
reconveyance thereof has not come under personal notice or ob- 
servation of this defendant. 
443 This defendant does not deny that money has been re- 
covered from the Florida Railroad Company on the sinking 
fund. The exact amount this defendant does not state. But this 
defendant denies that said fund or any part thereof have ever 
been in any manner by him, to his personal use or benefit or with 
his consent, perverted from their legitimate use and purpose under 
the trust of which he is one of the custodians, except that he did 
consent to and urge the application of a portion of said fund, some 
$4,500 in all, to the relief of insane citizens of Fla. who were being 
cared for in the asylum for the insane at Columbus, S. Ca., and for 
feeding the prisoners confined in the penitentiary at Chattahoochee. 
That the prisoners were represented to be without food ; the State 
authorities threatened to turn the Florida patients from the hos- 
pital if not paid at once. Respondent concedes that this was a 
diversion of the fund. but says that his course in the matter was 
dictated by feelings of humanity, and the Staie is bound to repay 
to the board the advances thus made. The defendant further says 
that he knows of no trust fund taken by any member of the board 
and substituted with scrip except $1,140 paid for Reed by M. C. 
Roberts for the Florida R. R. Co., which said road appropriated and 
afterwards paid into the treasury of the trust fund in scrip. 


On the margin: He also consented to the payment of three thou- 
sand dollars to Papy & Peeler. 


444 Defendant further says that the conveyance of lands to the 

Southern Inland Navigation Company was also made with- 
out his consent, and when applied to and solicited to sign the same 
this defendant positively — so to do. 

Defendant further says that as to the sale of any other lands since 
the issuing of said injunction for coupons, as charged to have been 
made, he knows nothing of the same; that if any sales of land were 
made as charged for coupons it was without his knowledge or con- 
sent; that this defendant inquired of the treasurer of the board in 
regard to the character of the funds received by him in payment for 
lands, and was assured by the treasurer that payment was made in 
money, and it was only upon such representations from the treasurer 
that this defendant consented to sign conveyances of trust lands; 
that this defendant could not personally examine such payment of 
funds made to the treasurer of the board, but has taken every rea- 
sonable precaution in his power to prevent the alienation of the 
trust lands for other consideration than money since the date of 
said injunction. 

This defendant further says that the Governor of the State of 
Florida, Harrison Reed, some time in the summer or fall of 1871, 
the precise date defendant is not able to give, contracted with Messrs. 


a | 
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M. A. Williams, and S. Swann, of Fernandina, to locate the un- 
settled swamp lands in the State for a compensation of one acre to 
every fifty so located, to be paid them in what is known as floats; 
that this contract was made by the Governor under the power 
445 and authority vested in him by the first section of an act to 
secure the swamp and overflowed lands lately granted to the 
State, and for other purposes, approved January 23rd, 1851. 

That by the second section of said act it is provided that the ex- 
penses of examining and locating suid lands shall be paid out of 
any monies received out of the sale of lands. ._ When informed of the 
contract made by the Governor as aforesaid, this defendant, feeling 
that it was manifestly to the interest of the trust fund that all the 
lands — to the State should be selected, elassified, and put 
upon the market, considering the matter as under the law within 
the prerogative of the executive, made no objection to the character 
or amount of compensation, but afterwards, when applied to by the 
complainant to intervene in the matter on the ground that the com- 
— 17 given to said Williams & Swann was excessive and should 

paid from the lands by them located and not from the trust 
funds at large, this defendant did bring the matter to the attention 
of the tg and protested against the further execution by said 
Williams & Swann, by their contract, unless they should consent to 
take their compensation out of the lands actually located ; that this 
defendant has no knowledge of any sales of land made by said Wil- 
liams & Swann except of the lands paid them under their said con- 
tract, and if any such sales were by them — or charged they were 
made without his knowledge, connivance, or consent. 

That this defendant knows gory any coalition or partner- 

ship, as alleged, between said Williams & Swann and the 
446 treasurer and salesman of the board, but this defendant has 

been informed by the treasurer, J. S. Adams, that no such 
connection has ever existed between them. 

Defendant further says that if the treasurer of the board, at any 
time during the year 1871 or subsequent thereto, exchanged non- 
tax-paying scrip for coupons to the amount of fifieen thousand 
dollars or to any other amount it was done without the knowled 
or consent of the defendant; that no authority was given to said 
treasurer by the board, at any meeting of the said board at which 
this defendant was present, to exchange non-tax-paying scrip for 
coupons, but this defendant is informed that such authority was 
granted by the board at a meeting held in Jacksonville, at which 
this defendant was not present. 

This defendant further says that he has never seen the letter of 
Feb. 24, 1871, addressed by the complainant Vose to the treasurer, 
J. S. Adams, that he is aware of, nor was the same ever submitted 
by the said Adams at a meeting of the board, as he recollects. 

This defendant further says that the sum of $55,000 referred to 
by complainant has not at any time been under the control of the 
— rd of trustees ; that said fund was deposited by the former 
oard with Moses Taylor, of New York, and seid Taylor has presist- 
ently refused to permit the present board of trustees to have any 
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control or direction of the sane, and the said Taylor has refused to 
give to this defendant, as a member of the board, any information as 
to the amount or condition of the said fund. 
447 This defendant further says that he protested against the 
attorney general of the State being retained to defend the 
board, and any and all moneys paid him for professional service in 
this behalf were paid under protest of this defendant ; that this de- 
fendant did employ Cabell to represent the board at one time in N. 
Y., for which service, the said Cabell was puid the sum of $100. 
This defendant, answering, — that the articles of agreement between 
his co-trustees and the J., P. & M. R. R. Co. were entered into with 
his knowledge or consent, but avers that he was at the time out of 
the State and on his return protested against the same. 

And this defendant further says that he was nota party to the 
consent decree referred to, but that as soon as he heard of the same 
he insisted that the same be set aside, and has used every means in 
his power to accomplish that object, and this defendant protests 
against being in anywise bound by the consent on which said decree 
was made. 

And this defendant further says that he does not deny that the 
business of said board of trustees had been conducted in the loosest 
manner, as charged, but says that he has used all possible diligence, 
as one member of the board, to prevent frauds and abuse of the 
funds; to have the business of the board conducted and the books 
kept in proper and regard and manner and form, and to discharge 
the high fiduciary powers reposed in him by his official position ; 
that he has always protested against the combination of the offices 
of salesman and treasurer in the hands of one man as subversive of 

all checks and safeguards. 
448 And many meetings of the board have been held at Jack- 
sonville with and without notice to this defendant, but this 
defendant has used all diligence to post himself with regard to all 
action of the board and protest against any acts done in his absence, 
which, in his opinion, were — violation of the trust. 

And this defendant, having fully answered, asks to be discharged 
from the order attaching him for contempt. 

FLEMING & DANIELS, 
Sol. for R. H. Gamble. 


STATE OF FLORIDA, Duval County: 


Before me, J. E. Townsend, clerk of the above court, personally 
appeared Nobert H. Gamble, one of the defendants in the above- 
stuted cause, who, being duly sworn, says he is acquainted with the 
contents of the foregoing answer, and that the allegations therein set 
forth and the matters and things therein contained are true in sub- 


stance and in fact. 
R. H. GAMBLE. 


Sworn and subscribed before me this 18th Dec., 1872. 
J. E. TOWNSEND, Clerk. 
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Indorsed: Francis Vose vs. Harrison Reed et al., trustees, & al. 
i of R. H. Gamble. Filed Dec. 18, 1872. J. E. Townsend, 
Clerk. 


449 Francis VosE 
v8. 
Harrison REeEp et al., Trustees of the Internal Improvement Fund. 


The replication of Francis Vose, complainant, to the joint answer of 
O. B. Hart, C. A. Cowgill, C. H. Foster, W. A. Cocke, and Dennis 
Eagan, defendants. l 


This repliant, saving and reserving unto himself all and all man- 
ner of advantage of exception to the manifold insufficiencies of the 
said answer, for replication thereunto, saith that he will aver and 

rove his said bill to be t.ue, certain, and sufficient in the law to 
answered unto, and that the said answer of the said defer. dants 
is uncertain, untrue, and insufficient to be replied unto by this re- 
pliant, without this, that any other matter or thing whatsoever in 
the said answer contained material or effectual in the law to be 
replied unto, confessed and avoided, traversed or denied, is true; all 
whic: matters and things this repliant is and will be ready to aver 
and prove as this honorable court shall direct, and humbly prays as 
in and by his said bill he hath already prayed. 
JACKSON, LAWTON A BASSINGER, 


Complainant's Solicitors. 


Indorsed : In the 5th circuit of the U. S. for the northern district 

of Florida. Francis Vose vs. Harrison Reed et al., trustees of 

450 the internal improvement fund. Replication. Filed July 

Ist, 1873. J. E. Townsend, clerk. Jackson, Lawton & Bas- 
singer, complainant’s solicitors. 


In the Circuit Court of the United States for the Northern District 
of Florida. 


Francis Vose 
v8 


Ossian B. Hart, Governor, and Others, Trustees of the Internal Im- 
provement Fund of Florida. 


This repliant, saving and reserving to himself all and all man- 
ner of advantage of exception to the manifold insufficiencies of the 
said answer, for replication thereunto, saith that he will aver and prove 
his supplemental bill to be true, certain, and sufficient in law to be 
answered unto; that the said answer of the said defendants is un- 
certain, untrue, and insufficient to be replied unto by the repliant, 
without this, that any other matter or thing whatsoever in the said 
answer contained material or effectual in law to be replied unto, con- 
fessed and avoided, traversed or denied, is true; all which matters 


30—466 


234 UNION TRUST CO. OF NEW YORK VS. SOUTHERN 


and things this repliant is and will be ready to aver and prove as 
this honorable court shall direct, and humbly prays as in his sup- 
plemental bill he hath already prayed. 

H. R. JACKSON, 


Sol. for Complainant. 
J. J. FINLEY, 
Of Counsel for Complainant. 


451 In the U. S. Circuit Court for Northern District of Florida. 


Francis Vos, Complainant, 
v8. 


Harrison REep et al., Trustees of Internal Improvement Fund of 
Fla., et al. 


The answer of Simon B. Conover, treasurer of the State of Florida 
and ez officio trustee of the internal improvement fund of said 
State, to the rule heretofore issued in the above case upon the peti- 
tion of complainant. Filed April 22nd, 1872. 


Respondent, answering, denies that he has intentionally violated 
any of the orders of the injunction or any other order heretofore 
made in this cause, or that he has sought in any way to avoid com- 
pliance therewith, but has endeavored to give an honest and entire 
obedience to such mandates of the court according to the best of his 
knowledge or what were thereby ordered to the best of his ability 
and judgment. Respondent denies positively all the charges of 

this petition generally set forth as to the management of the 
452 said internal improvement fund and the application of the 

moneys and property to it belonging, or that he has been 
guilty of any fraud or misconduct or made any improper applica- 
tions to his own use or to the use of others or made any —— 
disposition of said property for tlie benefit of any other person that 
has been by said complainant charged. 

Respondent, further answering specifically to matters charged to 
said petition, says that it is untrue, as alleged, that any transaction 
with the Southern Inland Navigation and Improvement Company 
or W. H. Gleason took place in the month of June, 1861, or after 
18th day of May of that year, but that the deed was executed by 
the trustees, except R. H. Gamble, by which the contract which had 
been entered into between said company and the trustees prior to 
the filing of complainant’s bill, to wit, on the 10th day of February, 
1874, which deed was on said date: delivered, the doing of which 
was not deemed by the trustees as a violation of the first order of in- 
junction made in this case, in which opinion respondent has con- 
tirmed by the fact that nothing has’ been done in this cause at the 
instance of complainant or the court itself to have such contract set 
aside as was sought to be done in the matter of the Florida Improve- 


ment Co. 
Respondent further says that Swann & Williams were appointed 
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igents of the board for the location and selection of lands to which — 
were entitled by acts of Congress at a rate of compensation believed 
to be fair and not excessive; that the mode of payment was 
453 two (2) cents per acre, payable in cash or land. ment in 
cash became impossible, owing to the condition; and the pay 
in land was, in the judgment of the trustees, most beneficial to the 
fund ; that the trustees received the orders of Wiiliams & Swann to 
the extent they became entitled, as far as they desired to draw in 
payment for purchases of land at the rate agreed on at which they 
were to take land, viz, one dollar per acre, the trustees believing 
that the procuring of purchaserg for lands was an advantage to the 
fund; that in employing said agents to perform such duties the 
trustees followed the same line of conduct that was perused by the 
first bond of trustees, and which had become the settled policy of 
the State; that it is true that Williams and Swann have received, 
according to the terms of said contract, the sum of — dollars b 
means of land sales made as before stated. What is the amount still 
due them respondent is unable to state, but thinks the same will 
appear in the answer of the co-respondent ; that it is untrue that the 
labor rondered by the said firm is nominal. On the contrary, the 
work performed by them is one requiring skill and experience as 
land surveyors, coupled with a knowledge of the law and practice 
governing the land offices of the United States, acquaintance of the 
topography of the State of Florida,and compelling them — 
to inspect to inspect the lands selected, ascertain the boundaries, and 
make such field notes, maps, and plats as would authorize the offi- 
cers of the United States Land Department to determine whether 
the selections made did not fall within the grant made to the State, 
and, on approval, to sever the same from the national do- 
454 main, until which no title could vest in the State. It is true 
that said Williams had been previously engaged as a surveyor 
in the employ of the United States to make surveys of lands in 
Florida. If the knowledge he had acquired of the Florida lands 
whilst so employed — that specially commended him to the trustees 
as a fit person to select lands. The first board of trustees who made 
extensive selections acted on the same policy, and employed Messrs. 
Randolph and Wells, who had previously been United States sur- 
veyors. 
espondent says that he has no personal knowl of the value 
of the land selected, nor does he know who it was who confessed to 
the complainant that they were worthless, nor can he undertake 
what may be their future value; that as to the swamp lands it is 
the duty of the board to embrace all, good or bad, which can be 
brought within the terms of the grant; that the contract to pay 
the surveyors in kind made it their interest to select the best lands, 
because all the United States lands in Florida are salable only to 
actual settlers. Respondent, however, believes that said Williams 
and Swann have faithfully performed their duty, which opinion he 
bases upon their well-known character for honesty and integrity. 
Respondent denies having any concern with said Williams & Swann; 
knows nothing about their business; that in making payment to 
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said Williams and Swann in land they could not reasonably demand 
that they should wait and be paid out of late selection of lands 
because of the time that is necessarily taken at the offices in 
Washington, D. C., before the State title is perfected to enable 
the trustees to make sale. The said respondent is informed 
and believes that said Williams and Swann are compelled 

to spend a large amount of money in the performance 
455 of their contract. As to the exchange of non-taxpaying scrip 

in the year 1871 and the circumstances attending the same, 
your respondent says that he assented to such action as a member 
of the board of trustees, and he refers to the answer of his co-re- 
spondent, J. S. Adams, wherein such transaction is fully explained 
and therefor given. Respondent, having read such statement, agrees 
therein and says further that the act was one of good policy, as he 
believes that it was not secret, fraudulent, or designed to create or to 
give fraudulent, nor did he believe that such action was a violation 
of the said injunction, he having no intention so to do. 

That as to the sums of money in the petition stated to have passed 
into the sinking fund, respondent, as to the larger sum, respondent 
has no other knowledge thar that arrived at from the official docu- 
ments of the State, from which it appears that said sum was p!aced 
0 a former board of trustees in the hands of Moses E. Taylor, in 

ew York eity; that the amount was tendered to said complainant 
to said board on terms which he declined and has ever since re- 
fused; that respondent demanded payment of said money from 
Taylor, who refused, alleging, among other things, the exist- 
ence of such a state of things in Florida as required him to 
hold on to it, since when complainant instituted a suit in 
the supreme court in the city of New York against said trus- 
tees and others of a similar character with the present pro- 
ceeding in this court, which suit and attachment was issued 
and said fund in the hands of said Taylor put under the con- 
trol of the said court in the city of New York, a transcript 

of the proceedings whereof is herewith filed and and as 
456 a part of this answer. As to the sum of 8,560.10 dol- 

lars or thereabouts, in said petition charged to have been re- 
ceived from said Florida Railroad Company by this respondent and 
his co-trustees, he says he believes the amount stated is about the 
sum which has been received from said company since July, 1868; 
that, inasmuch as the trustees have been prevented by said com- 
plainant from procuring possession of the said morey in New York, 
respondent insists that it is unfair on his part to throw the blame 
on the trustees for the failure to realize the speculative advanta 
which complainant insists would have arisen to the fund had he 
succeeded in inducing the trustees to buy his Florida railroad 
bonds at his price and instead of their market value, which invest- 
ment if made would have — a clear violation of their duty and that 
right respecting other bondholders which compiainant insists the 
trustees are bound to observe in making an investment. The trustees 
purchased three thousand dollars in the bonds of the State of Florida 
at 75 cents per dollar and -vested one thousand in other securities 
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of the State while the disposal of the money was in my care as 
treasurer of the State; as to the remainder of the amount I have 
no personal knowledge of the prec'se disposition of the money, and 
refer for particulars to the answer of my cor-espondent, J. S. Adams, 
and to the books kept by the trustees. I have no — misapplication 
of any portion of said sum received from the Florida Railroad Com- 
pany; that in dealing with the State of Florida, the finances of 
which were in a crippled condition, certain exchangee of State 
scrip were made by the trustees with the State by which no 
457 loss occurred to the fund, the security being the same, any 
difference in the market value of the respective scrip being 
temporary, the State being bound alike for all. The trustees be- 
lieved they were empowered by the law to consider the State the best 
security, and in— -at as officers of the State it would be unwise and 
impolitic to depreciate the value of the State securities by refusin 
to invest therein, and respondent denies that in so doing he di 
violate the rights of the complainant or the mandates of the court; 
and respondent denies the allegation of illegal and fraudulent ex- 
change of scrip or the substitution thereof for money collected by 
individual members of the board for their own profits. Reasonable 
fees have been paid to ‘counsel in this and other suits, because, in 
the opinion of the board, in view of the great importance of the 
litigation, the opposing array of counsel in this and other suits, it 
is necessary to do so and within their legal power; that among 
other sums which complainant has forced the trustees to pay to 
counsel to resist pretensions which they were advised were un- 
founded in law is the sum of about 2,000.00 dollars, paid out of 
the fund in New York for defense of complainant's suit in New 
York; besides this an amount of about $8,000.00 has been paid out 
of the fund which was in Taylor’s hands by order of said decree in 
court made in the suit so instituted by complainant. As to the 
manner of conducting the business of the board, respondent states 
that the plan adopted and acted upon was the best they were capa- 
ble of establishing; that it was their object to manage the business 
to the best advantage; that all proper books have been kept,an exami- 
nation of which by persons experienced in the kind of business trans- 
acted will enable such person easily to arrive at a full under- 
458 standing and make a full report of the official acts done by 
himself and his co-trustees, and whether it appears in the 
testimony taken before the master or the public reports of the board 
of trustees and its officers that its business is conducted in the loose 
manner as complainant has alleged, respondent admits it — a matter 
about — a competent and impartial examination will not sustain the 
complainant. As to the refusal of the trustees to carry out consent 
decree respondent — that he never assented to the decree, and con- 
uently refused to take any action in regard to it. 
1 further says that he failed to answer the order made 
in this cause to show cause at the last term of this court under the 
mistaken opinion that the answer of his co-trustee, J. S. Adams, in 
which he fully concurred, could be a sufficient obedience to the rule 
and a sufficient answer to all the allegations in said petition, and 
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his failure to prepare an answer was not induced by any want of 
respect for the court or its authority ; and respondent submits him- 
self to tue orders of the court, and is ready and willing to make any 
further or other disclosure or answer in the premises which the court 
may order and direct, and prays that he may be discharged from 
the contempt of which he has been adjudged to be guilty. 

S. B. CONOVER. 


Sworn to before me this 16th day of December, A. D. 1872. 
J. E. TOWNSEND, Clerk. 


Indorsed: Francis Vose vs. Harrison Reed e al. Answer of Simon 
B. Conover. Filed Dec. 17, 1872. J. E. Townsend, cl’k. Filed De- 
cember, 1873. J. E. Townsend, clerk. 


459 Francis Vosk, Complainant, 
v8. 
Harrison Reep ef al., Trustees of the Internal Improvement Fund 
of Fla., ei al 


On this 6th day of December, A. D. 1870, at chambers, in Jack- 
sonville, in the State of Florida and in the said northern district of 7 
Florida, this cause came on to be heard upon the motion of the 
complainant that a writ of injunction issue according to the prayer 
of the bill. 

And due notice of said motion having been given to defendants. 
and the same having been argued by counsel of the parties and con- 
sidered by the court, it is, therefore, ordered that the writ of injunc- 
tion issue out of this court and under the seal thereof in manner 
and form following—that is to say: 


THe Unttep States or America, Slate of Florida: 


In the Fifth Circuit Court of the United States for the Northern 
District of Florida. 


To Harrison Reed, Robert H. Gamble, Alvin R. Meek, Frank W. 
Webster, Simon B. Conover, and John S. Adams, the Trustees of 
the Internal Improvement Fund of Florida, and to their success- 
ors, The Florida Improvement Company and its agent, Myron S. | 
Mickles, and all others, its agents and servants in the said State 
of Florida: : 


Whereas it appears to me, W. B. Woods, judge of the — court | 
460 of the United States for the fifth judicial circuit, that Fran- * 
cis Vose, a resident and citizen of the State of New York, 
brings his bill of complaint in the circuit court of the United 
States for the northern district of Florida, in which he shows that 
he is the owner of a large number of bonds issued by the Florida 
Railroad Company, with a large number of coupons upon them 


. al — 
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“which are past due, and which you, the said trustees named above, 


have refused io pay, in violation of an act — by the Legislature 
of Florida on the 6th day of January, in the year 1855, irrevocably 
vesting in you 10,500,000 acres of land in trust, to make sale of the 
same according to the provisions of said act and from the proceeds 
ot such sales to pay the coupons on such bonds as they should fall 
due; but instead thereof you, the said trustees, are misapplying the 
funds belonging to said trust, are improperly and fraudulently mis- 
appropriating the same, are selling and transferring said land ia 
amounts, in manner, and for considerations that are wholly incon- 
sistent with and violative of said act; that you are donating and 
disposing of the same for merely nominal prices, and for scrip and 
State warrants not recognized as the lawful currency of the United 
States; more especially and recently have entered into an ent 
with you, the said The Florida Improvement Company, and you, the 
said Myron S. Mickles, as the agent of the said company, by which 
said agreement 1,000,000 acres of land belonging to said trust, tu be 
selected from the entire trust domain, are transferred to the said New 
York and Florida Lumber, Land and Improvement Company at the 
nominal price of ten cents per acre, and that you, the said Mickles 

and others, the agents and servants of said company, are se- 
461 leeting, advertising, and selling the said lands; and that thus 

you, the said trustees, are wasting and destroying the land 
and fund so vested in you by the said act of 1855, and by the fore- 
going and by other lawless and fraudulent acts are diverting the 
moneys which have come and are — into your — vir- 
tue of said trust from the payment of said coupons in the order in 
which they fell due. 0 . 

And whereas the complainant by his said bill prays that the writ 
of injunction be issued restraining you, the above-named 
from the acts which are therein complained of, I do, therefore, in 
the name and by the authority of the United States of America, 
strictly enjoin and command you, the said Harrison Reed, Robert 
H. Gamble, Alvin R. Meek, Frank W. Webster, Simon B. Conover, 
and John S. Adams, the trustees of the internal improvement fund 
of Florida, and your successors, under the penalty of attachment for 
contempt and a pain of ten taousand dollars for each act violative 
of this injunction, that you and each and all of you, both in your 
individual and collective capacity, do desist from selling or donat- 
ing or disposing of the land belonging to said trust otuerwise than 
in strict accordance with the provisions of said act of 1855, fixin 
the prices and allowing pre-emptions of the same in obedience toa 
the restrictions of that act; that you desist from selling said lands 
for scrip or State warrants of any kind or for aught else than cur- 
rent money of the United States; that you desist from lending or 
investing, appropriating, disposing of, or using any of the moneys 
or property of said trust fund provided by said act of 1855, and so 

applying them in strict accordance with the provisions of 
462 that act where said moneys properly — — said sinkin 

fund, or in payment of the coupons of said bonds where said 
moneys have — or shall proceed from the sale of said lands, 
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and that you desist from paying said coupons in any other mode 
than in the order of their priority fixed by the date of their coming 
to maturity, paying first such as first became due and the others in 
the order in which they fell due. 

And I do enjoin and command you further and specially that 
you desist and refrain from any and all action in executing and car- 
rying out the agreement between you and the said The Florida Im- 
provement Company, described in said agreement — The New York 
and Florida Lumber, Land and Improvement Company,” which trust- 
ees on the first day of March, in the yeareighteen hundred and seventy, 
or thereabouts, and by which said agreement you, the said trustees, 
give and grant to the said company, their successors and assigns, 
authority to select and locate from the lands belonging to the inter- 
nal improvement fund one million one hundred thousand acres of 
said land at the rate of and price of ten cents per acre,” upon terins 
and conditions which are therein set forth. 

And I do enjoin and command you, the said Florida Improvement 
Company, and you, the said Myron S. Mickles, and others, the agents 
and servants of the said New York and Florida Lumber, Land and 
Improvement Company, that under the penalty and pain hereinbe- 
fore set out you desist from further action under the said agreement 
with the said trustees, whether in selecting or locating lands em- 

braced in said agreement or in advertising and selling the 
463 same, or in disposing of or intermingling with the proceeds 

which have resulted from the sale of any portion of the same 
further than to retain them safely, subject to the future order and 
decree of this court. 

In witness whereof I have hereunto set my official hand, at Jack- 
sonville, in the northern district of Florida, this sixth day of Decem- 
ber, in the year eighteen hundred and seventy. 

W. B. WOODS, 


L. S. Circuit Judge for the 5th Circuit 
and Northern District of Fla. 


Upon the complainant entering into and filing bond, with two or 
more sufficient sureties to be approved by the clerk of said circuit 
court, in the penal sum of twenty-five thousand dollars, conditioned 
that the complainant shall pay all damages sustained by the parties 
enjoined or either of them by reason of said injunction in case said 


injunction is wrongfully obtained. 
W. B. WOODS, Judge. 


464 Bill for Injunction and Relief. 


Francis Vos 
v8. 
HakRIson REE D et. al., Trustees Internal Improvement Fund, et. al. 


And now comes said complainant, by his attorneys and solicitors, 
and it appearing that subpeena in chancery has been duly served upon 
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athe defendants in the above-entitled action in conformity with the 
rules and practices of this court; and it further appearing that the 
time allowed by said rules and practice of this court for the defend- 
ants to file their answer, plea, or demurrer to the complainant’s bill 
ot complaint, and that no answer, plea, or demurrer has been filed 
by either of defendants, except D. S. Walker, and that said defend- 
ants, save the said D. S. Walker, are in default thereof, it is 
therefore ordered, adjudged, and decreed that all and every the mate- 
rial allegations, matters, and things in said bill of complaint con- 
tained and set forth be taken, held, and considered as confessed by 
said deſendants so in default as aforesaid. 


February 6th, 1871. 
JACKSON, LAWSON & BASINGER, 
BISBEE & ARCHIBALD, 
Complainant's Sol’s. 


465 Francts Vose 
v8. 


Harrison Reep et al., the Trustees of the Internal Improvement 
Fund, et al. 


It is ordered that this cause be referred to Aristides 4 
who is hereby appointed master in chancery pro hae vice to inquire 
and state to the court— 

1. The entire amount of lands irrevocably vested in the 

466 trustees of the internal improvement fund of Florida by 

the act of January 6th, 1855, at the date of said act, distin- 

ishing the lands known as internal improvement lands from 

- those known as swamp and overflowed lands, specifying the amount, 

respectively, of each and the prices at which they have been held by 
the trustees per acre under provisions of said act. 


2. The entire amount which passed to the board of trustees com- 
posed of David S. Walker and others, the immediace predecessors of 
the present trustees, the amount sold by them, at what price, and for 
what aggregate sum; the amount which passed to Harrison Reed 
and others, the present or actual trustees; the amount sold by them 
and at what price; the amount dis of by either and of 
these boards of trustees otherwise than by sale for money—thnt is 
to say, how many acres and of what lands for State scrip, tax-pay- 
ing or non-tax-paying, with the dates of such sales and the names 
of the persons of whom sold; how many acres of coupons of bonds, 
specifying the dates of such sales, the persons to whom and the 
prices at which they were sold, also describing the coupons given in 

yment by the bonds from which they were taken and by their 
om respectively. 


3. To state all agreements or contracts which may have been en- 
tered into by the said trustees with any person or corporation, de- 
scribing the same by their dates, considerations, and conditions; if 
originally executory, how far said contracts have been executed. 

31—466 
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4. Where conveyances or contracts to convey have been entered 
into for the purpose and the consideration of internal im- 
467 provement to state what such works of internal improvement 
were in design, how far the design has been carried out, — 
what works of improvement have been completed or promoted ; 
more especially to state the number of acres of land originally 
swamp and overflowed which have been actually drained under or 
because of any such conveyance or contract, specifying the localities 
of all such drained lands, and also to state the amount of such 
swamp or overflowed lands which have been actually drained by 
the trustees themselves, specifying their localities. 


5. To state the amount of bonds that were originally issued by 
railroad companies under and by virtue of the provisions of the act 
of January 6th, 1855, describing such bonds fully and explicitly, 

iving the dates of their signature and the dates of their actual 
issue and the number of coupons, if any, which were detached 
from them at the dates of their actual issue. 


6. To state the number and aggregate amount of such of these 
bonds as have been actually taken up or cancelled, whether by the 
suid trustees or the said railroad companies or by any party what- 
soever, specifying with precision the dates of such taking up or can- 
cellation and what became of the coupons attached to or what would 
have been attached to such bonds at the time of such taking up and 
cancellation. 


7. To state the number and aggregate amount of such bonds and 
coupons as are actually outstanding, the computation of the amount 
due = said bonds and coupons to be brought down to the first 
day of the next term of this court, or as near thereto as may be 
orem in view uf the times when the said coupons will hereafter 
all due. 


8. To state the amount of the fund actually in the hands 

468 or under the control of said trustees which is known as the 

sinking fund and which was provided by said act uf January 

6th, 1855, to meet the principal of said bonds when it shall fall due; 

how much has been paid to said sinking fund, when and in what 

amounts paid in, and „ nether in money or any other form, and the 
amounts paid, respectively, in each. 


9. To state what investments have been made, if any, of such 
sinking fund by said trustees, in what securities and choses in 
action, and at what rates where such securities were below par at 
the times of such investments. 


10. To state of what such sinking fund consisted when it fell into 
the hands of David S. Walker and others, trustees; of what it con- 
sisted when it fell .nto the hands of the present or actual trustees ; 
of what it consists or will consist at any time up to the date of filin 
snid statement, and what is and will be its value in dollars if all 
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esuch securities be taken at par; what is or will be its value if all 
— securities be taken at their value in market at the date of said 
ing. : 
11. To state what has been done with such securities if any such 
have —— or been withdrawn from the said fund, and, if any 


such shall have been exchanged at any time for others, to state by 
whom, at what time, and at what rates such exchanges may have 
been made. 

12. To take and state an account of all moneys which have 
already come or which will hereafter come into the hands of the 
said actual trustees or of their predecessors, bringing such statement 
down to said date of filing, from the sale of lands originally belong- 

ing to the internal improvement fund ; to take and state an 
469 account of all expenditures of such moneys as have been or 

shall hereafter be expended by the said trustees down to the 
date of said filing. 

13. And for the better discovery of the matters aforesaid and for 
the better taking of the said accounts the parties are to produce be- 
fore the said master, on oath, all deeds or books, papers, and writ- 
ings in their custody relating thereto and are to be examined, etc., 
as the said master shall direct, znd the said master shall have free 
access to and, for this purpose, and control of the record papers in 
this cause, and shall have full power to summon any person before 
him as witness, issuing in his discretion the subpana ducea tecum, and 
shall also have power and authority and is hereby directed to make 

ublication in such public gazette or gazettes as may seem to him 
best adapted to the purpose, giving notice to all persons holders of 
bonds or coupons of bonds issued by-railroad companies under the 
provisions of the act of January 6, 1855; and asserting a claim 
against the internal improvement fund of Florida to produce the 
same and to verify the same before him, that the entire indebtedness 
of the said fund may be ascertained, and that their rights may be 
regarded and protected by the final decree to be rendered in this 
cause. 

And it is further ordered that the said master do file his said 
report at least sixty days before the first Monday in December next, 
to enable either party to file exceptions to the same, that the said 
cause may come to a final hearing upon said exceptions and upon 
bill, answer, exhibits, and testimony at the next term of this court. 


December 7th, 1871. 
PHILIP FRAZER, Judge. 


470 Francis VOSE 
v8. 
THE TRUSTEES OF THE INTKRNAL IMPROVEMENT FuND oF FLA. et al. 


This cause came on to be heard on bill, exhibits, answers, etc. ; 
whereupon it is ordered and decreed that there is due to the com- 
pany, Francis Vose, by the trustees of the internal improvement 
fund of Florida the sum of two hundred and eleven thousand eight 
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hundred and zightv-five dollars and forty-five cents upon the past- 
due coupons of one hun lred and ninety-five bonds of the Florida 
Railroad Company, numbered as follows, viz: Number four hun- 
dred and thirty-three (433); numbers four hundred and ninety (490) 
to five hundred and eighteen (518), both inclusive; numbers six 
hundred and forty-nine (649) to six hundred and fifty-six (656), 
both inclusive; numbers six hundred and fifty-seven (657) to six 
hundred and ninety-nine (699), both inclusive ; numbers seven hun- 
dred and sixteen (716) to seven hundred and twenty-five (725), both 
inclusive; numbers seven hundred and twenty-seven (727) to seven 
hundred and thirty-six (736), both inclusive; numbers seven hun- 
dred and thirty-eight (738) to seven hundred and forty-seven, both 
inclusive; numbers nine hundred and four (904) to nine hundred 
and fourteen (914), both inclusive; numbers nine hundred and 
fifteen (915) to nine hundred and seventeen (917), both inclusive ; 
numbers nine hundred and eighteen (918) to nine hundred and 
twenty-nine (929), both inclusive; numbers twelve hundred and 
thirty-three (1233) to twelve hundred and forty-nine (1249), both 

inclusive; numbers ten hundred and forty-six (1046) te ten 
471 hundred and eighty-six (1086), both inclusive. 

And that the further sum of six thousand eight hundred 
and twenty-five dollars will fall due on the first day of March, in the 
year eighteen hundred and seventy-two, and semi-annually there- 
after on the first days of September and March until the first day of 
March, in the year eighteen hundred and ninety-one, making an 

te of two hundred and seventy-three thousand dollars, when 
the bonds themselves, one hundred and ninety-five thousand dol- 
Jars, will also fall due. 

Secondly. It is further ordered and decreed that the trustees of 
the internal improvement fund of Florida hold, subject to the pay- 
ment of the coupons already due and of the said coupons which are 
to fall due, the sum of —, bonds, securities, choses in action of the 
value upon the face of —, and lands to the title to which was vested 
in them by the act of January 6, 1855, and which has not been di- 
vested by subsequent conveyances of contract of conveyance. 

Third'y. It is further ordered and decreed that the said the trus- 
tees of the internal improvement fund hold, subject to the payment 
of the principal of said bonds when they shall fall due, the sum of 
— and bonds, securities, and choses in action amounting in value 
upon the face of them to —, but of the market value of —, said 
money and said bonds and choses in action being part of the sink- 
ing fund provided by the said act of January 6, 1855, for the pay- 
ment of said bonds, and which said sinking fund is to be augmented 
semi-annually by the amount of one-half of one per cent. on the 
amount of said bonds. 

Fourthly. It is ordered and decreed that the said trustees 
472 do, within thirty days from the date of this decree, exercive the 

power conferred upon them by the second section of said act of 
1855 by vesting pro rata of all the assets appertaining to said sinking 
fund in the bonds of the Florida Railroad Company held by the 
suid Francis Vose—that is to say, one hundred and ninety-five, by 
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delivering to said Vose all of said assets applicable to the payment 
of the said bonds held by him ; said assets, where the same consist 
of securities, bonds, or other choses in action, to be valued by two 
arbitrators, one to be selected by the said Francis Vose, the other by 
the treasurer of the said the trustees, etc. and in case of disagree- 
ment between them the said arbitraturs to call in an umpire; to be 
selected by them, and to take from said Vose, in exchange for said 
assets, bonds of the Florida Railroad Company to the full amount of 
the same, so valued as aforesaid, and that semi-annually, within ten 
days after the receipt of the same, the said trustees do in like manner 
invest the said company’s — of one-half of one per cent., to be paid 
by the said Florida Railroad Company to the said sinking fund 
until the said the amounts so paid to the said Francis Vose, with 
interest thereon at seven per cent. per annum compounded, shall 
amount to the entire principal of his said bonds, or ‘until the said 
Francis Vose shall have been otherwise paid under this decree. 
Fifthly. It is further ordered and decreed that the articles of 
agreement entered into on the 3lst May, 1871, by and between the 
Trustees of the Internal Improvement Fund of Florida, party of the 
first, part, and the Jacksonville, Pensacola and Mobile Railroad 
Company, party of the second part, of which the following is a 


copy: i 
473 Copy. 


Articles of agreement, entered into by and between the Trustees 
of the Internal Improvement Fund of the State of Florida, created 
by virtue of an act entitled “An act ‘to provide for and encourage 
liberal system of improvement in this State,” approved January 6, 
A. D. 1855, the party of the first part, and the Jacksonville, Pensa- 
cola and Mobile Railroad Company, a corporation created by the 
laws of the State of Florida, party of the second part, witnesseth : 

That the said party of the first part, for and in consideration of 
the covenants hereinafter set forth and agreed to be performed by 
the said party of the second part and of the sum of $500 to them in 
hand paid by the said party of the second part, the receipt whereof 
is hereby acknowledged, does hereby covenant and a to convey 
to the said party of the second part all of the lands held by them in 
trust or which may hereafter be held by them in trust under and 
by virtue of an act to encourage a liberal system of internal im- 
provement in this State, approved January 6, 1855, and all the acts 
amendatory thereto, as set forth and specified in the act or acts 
aforesaid, excepting the lands that have been heretofore conveyed 
and contra to be conveyed to the Southern Inland Navigation 
and Improvement Company by the said trustees, and the land con- 
tracted to be conveyed to Hubbard L Hart, and the land granted 
by an act of the Legislature of the State of Florida to the Aquatic 
and Tropical Plant Propagating Company not heretofore legally 
conveyed and contracted to be conveyed by the said trustees to any 
person or persons, corporation or corporations, subject to all the 
terms, conditions, and restrictions of any such contract or contracts 
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entered into by the said trustees with any pergon or persons, 
474 corporation or corporations, excepting such corporations or 

persons as are hereinbefore especially excepted therefrom, the 
said party of the second part promising and agreeing to perform 
with any such person or persons, corporation or corporations, the 
agreement as made and entered into by the said parties of the first 
part, and to dispose of the said lands with the view to their settle- 
ment, cultivation, — drainage according to the spirit of section 
sixteen of the aforesaid act approved January 6th, A. D. 1855, and 
the act of granting the swamp and overfloated land grant of 1850. 

And the said parties of the second part, in consideration thereof, 
do hereby covenant and agree with the said party of the first part 
to satisfy and pay all the existing’outstanding liabilities of any kind 
and nature that consticute a legal lien upon the said internal im- 

rovement fund, and to cancel and surrender all evidence of such 
egal liabilities to the said parties of the first part; and the said party 
of the second part does further covenant and agree to pay the sum 
of one hundred thousand dollars to the said party of the first part 
for the benefit of the said internal improvement fund and, further, 
to complete a line of railroad from Jacksonville, Florida, to Mobile, 
Alabama, by extending said railroad from Quincy, its present ter- 
minus, through the counties of West Florida to Mobile aforesaid, 
said railroad to be in all respects a first-class railroad and to be com- 
pleted within five years from this date, deeds of all said lands to be 
executed by the parties of the first part and delivered to parties of 
the second part as soon as a certain injunction is either dissolved 
or modified, said injunction having been issued by his honor 
475 Judge Woods in the circuit court, in the northern district of 
Florida, in the suit of Vose against Harrison Reed et al., on 

the 6th day of December, A. D. 1870. 

And it is expressly understood that nothing is contracted to be 
performed in this instrument of writing that shall bring the said 
parties of the first part into a contempt of said injunction, and the 
said party of the second part shall furnish and sufficient 
guarantees to the said party of the first part of their ability to faith- 
fully perform the undertakings herein set forth. 

In witness whereof the above-named parties have hereunto set 
their hands and seals this the thirty-first day of May, one thousand 


eight hundred and seventy-one. 


(Signed) HARRISON REED, Gov. I. S. 
(Signed) S. B. CONOVER, Treas. I. 8. 
(Signed) JAS. B. C. DREW, 4, % Gen’. [I. s. 
(Signed) J. S. ADAMS, I. 8. 
Com. of L. & Im. 
(Signed) M. S. LITTLEFIELD, DI. s.] 


Pres. of P. & M. R. R. Co. 


Signed, sealed, and delivered in the presence of— 
(Signed) O. MORGAN. 
(Signed) W. H. GLEASON. 
Corporate Seal, J. P. & M. R. R. Co.] 
Attest: (Signed) F. H. FLAG, Secretary. 
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Be affirmed, made valid and final, as follows, and upon the 

following terms and conditions—that is to say, the said 
476 the said the trustees of the internal improvement fund 

shall forthwith and upon payment of the said The Jackson- 
ville, Pensacola aud Mobile Railroad Company, or by any other 
person for it or on its behalf, of the sum of one hundred thousand 
dollars provided to be paid in said articles of agreement, execute 
and deliver to M. S. Littlefield, or such person or corporation us he 
may designate, in writing, a deed or deeds of conveyance for ona hun- 

: dred thousand acres, or thereabouts, of lands which were heretofore 

and on the 10th day of October, 1870, conveyed to. and on the 7th 
‘ day of December, 1871, reconveyed to, the Florida Improvement 
Company, and that said lands be relieved from the injunction order 
of this court, but that the said one hundred thousand dollars be 
held by said trustee subject to its further order and decree until the 
payment hereinafter provided for or to be made by the said Jack- 
sonville, Pensacola and Mobile Railroad Company to the said Francis 
Vose shall have been actually made, and thereafter to be under the 
control absolutely of the said trustees. 

And they, the said trustees, shall also execute deeds of conveyance 
to the said The Jacksonville, Pensacola and Mobile Railroad Com- 
| pany of all the lands embraced in said articles of agreement which 
» 3 are not herein otherwise provided for and which are now — — 

sion of the said the trustees under said act of January 6th, 1855, and 


1 which have not hitherto been conveyed or contracted to be cou veyed 

to other persons or corporations, but the latter deeds when so exe- 

cuted shall be deposited in the hands and custody of the firm of 

: Brown Brothers and Company, bankers, of New York, to be held 

in trust by them to deliver the same to the said The Jackson- 

477 ville, Pensacola and Mobile Railroad Company upon pay- 

ment of it to the said Francis Vose of his claims aforesaid 

against the said internal improvement fund upon such terms as may 

be arranged between the said Francis Vose and the said. railroad 

company, provided such payment be made within ten months from 

4 the late of this decree, and provided the said The Jacksonville, Pen- 

sacvla and Mobile Railroad Company shall have complied with the 

conditions of the said articles of agreement hereinbefore reoited as 

on their part to be fulfilled, which said compliance shall be indi- 

cated to said Brown Brothers and Company for resolution of the 
said the trustees of the internal improvement fund. 

But upon failure by the said railroad company to pay the said 
claims or to compiy with the said condition within the time speci- 
fied above, then and in that event the said Brown Brothers and 
Company shall hold the said deeds in trust to cancel the same, and 
the said lands to revert to the internal improvement fund of 
Florida and to be subject under the future order of the court to the 
payment of its just liabilities. 

Sixthly. It is further ordered and decreed that the said the trus- 
tees of the internal improvement fund of Florida shall execute 
deeds of conveyance to Edwin A. Studwell, or to such person or cor- 
poration as he may designate, in writing, of such lands as were em- 


248 UNION TRUST CO. OF NEW YORK VS. SOUTHERN 


braced and conveyed by the former to the latter. but which said 
lands were by order of this court reconveyed by said Studwell to 
said trustees, or such other landsas he may substitute therefor, under 
the contract made by the Florida Improvement Company with said 

trustees, and that said trustezs of said internal im vement 
478 fund of Florida shall further execute deeds of conveyance 

to the said The Florida Improvement Company for one hun- 
dred and fifty thousand acres belonging to said fund now surveyed 
or to be surveyed by said company or by Edwin A. Studwell, but 
shall place said rte when executed in the hands and custody of the 
said Brown Brothers and Company, to be held by them in trust to 
deliver the same to the said The Jacksonville, Pensacola and Mobile 
Railroad Company to the said Francis Vose of his aforesaid claim 
— the said the internal improvement fund of Florida, as 
already provided for in this decree. 

But should the said the railroad company fail to make such pay- 
ment in manner and form provided for and within the specified 
time, then and in that event the said Brown Brothers and Com- 
— y to hold the said last- mentioned deeds of conveyance to the said 

he Florida Improvement Company and the said Edwin A. Studwell 
in trust to cancel the same, and the lands embraced in said convey - 
ances to revert to the said internal improvement fund of Florida, 
but without prejudice to the right of either party to this pending 
litigation. 7 

December, 16, 1871. 


W. B. WOODS, 
Judge U. S. Circuit Court far Northern District of Florida. 
479 Francis VosE 
v8. 


Tue TRUSTEES OF THE INTERNAL IMPROVEMENT FuNpD or FLA. et al. 


This cause came on tc be heard on bill, exhibits, answer, deposi- 
tions, and master’s report. 

Whereupon it is ordered and decreed that the complainant, Francis 
Vose, ig the holder of one hundred and ninety-five bonds of the 
Florida Railroad Company issued under the provisions of the act of 
January 6, 1855, entitled An act to provide for and encourage a lib- 
eral system of internal improvement in this State, and there is now 
owing to him two hundred thousand dollars and upwards upon the 
coupons of said bonds which have already fallen due; that William 
H. — is the owner of twelve — of the Florida Railroad 
Company, and that there is now owing to him seven thousand four 
: — and fiſty- five dollars upon the coupons of said bonds which 
have already fallen due: that Frank W. Webster is the holder of ſour 
coupons, amounting to one hundred and forty dollars; that W. T. 
Webster is the holder of one coupon of thirty-five dollars; thut 
8. J. Turnbull, trustee, is the holder of seven coupons, calling 
for one hundred and ninety-nine dollars and fifty cents; that 
W. J. Hines, trustee, is the holder of thirty-two coupons, calling 


es ee ee n 


INLAND NAVIGATION 4 IMPROVEMENT CO. ET AL. 249 


for eight hundred and thirty four dollars; that A. F. Finlay- 
son is the holder of eighteen coupons, calling for six hun- 
480 dred and thirty dollars; all of said last-mentioned coupons 
being due and unpaid and being coupons of bonds issued 
77 the Pensacola and Georgia Railroad Company; that G. A. 
uling is the holder of sixteen coupons of the bonds of the 
Florida, Atlantic and Gulf Central Railroad Company, calling for 
five hundred and sixty dollars; that W. S. Cowardin is the holder 
of fifteen coupons of bonds issued by the said Florida Railroad Com- 
pany and calling for five hundred and twenty-five dollars; that J. 
. McNish and Co. are the holders of five coupons of bonds issued 
by the Tallahassee Railroad Company, calling for thirty-five dollars, 
and nineteen coupons of the said Pensacola and Georgia Railroad 
Company, calling for four hundred and sixty-nine dollars; ali of 
which last-named coupons are due and unpaid and all of which 
bonds were issued under the provisions of the act of 1855. 

Secondly. It is further ordered and decreed that the securities 
belonging to the sinking fund provided by said act of 1855 and now 
held by A. Doggett, Esq., receiver, be sold by him at public outcry, 
at the city of Jacksonville, upon twenty days’ notice, to be — by 
publication through one newspaper in the said city of Jacksonville 
und another in the city of Tallahassee, and that the proceeds of said 
sale be invested in the bonds so held by the said Francis Vose and 
the said William H. Wagner in the proportion of one hundred and 
ninety-five to twelve. . 

Thirdly. It is further ordered and decreed that the said receiver 

shall have power and authority to demand and receive all 
481 moneys which may be already due or. which may hereafter 

become — to the said internal improvement fund of Florida, 
whether by the purchasers or present owners of the railroads which 
have been sold under the = of said act of 1855 or by any 
person or body corporate whatsoever; and that it shall be compe- 
tent for him to make any person or body corporate who shall con- 
test the validity of any claim which he may assert by virtue of this 
decree a party defendant to this suit for the purpose of enforcing the 
collection of such claim should the same be adjudged valid; and 
whenever any moneys shall come into the hands of said receiver 
vader the provisions of this clause of this decree it shall be his duty 
and he is hereby instructed and empowered to invest the same in 
the bonds of the said railroad companies issued under the provisions 
of the said act of 1855 in manner and form and in the ratio set out 
in the second clause of this decree. 

Fourthly. It is ordered and decreed that this case be referred to 
A. Doggett. Esq., master, etc., for further investigation and report to 
this court under the order of reference made at the last term; but 
more especially to call for and audit all coupons which may be held by 
persons asserting a lien for the payment of the same against the said 
the internal improvemeni fund, the said master to give due notice 
to all parties in interest of the time and place when lists of coupons 
may be submitted to him shall be open to investigation, allowing to 
all — persons the opportunity to object to the certified ap- 
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482 proval of the master upon grounds to be stated in writing, 

requiring the production, when necessary and called for, of 
all coupons, the lien of which shall be thus contested, to hear the 
parties submitting and contesting the same, and to report his de- 
cision thereon to this court at least thirty days before the next term 
thereafter, to which said decision either party may except under the 
ordinary rules of chancery practice, — and that no coupon sl! 
be paid by the trustees of the internal improvement fund except 
under the order of this court. 

Fifthly. It is ordered and decreed that the judgment hereto 
granted in this cause be continued in full force and effect, and that 
the appointment of a receiver hitherto made be continued for the 
purposes of that appointment. 

December 18, 1872. 

W. B. WOODS, Judge. 


483 Francis Vosk, Complainant, 
v8. 


THe TRUSTEES OF THE INTERNAL IMPROVEMENT Funp et al., 
Defendant>. 


It is ordered, adjudged, and decreed that the above-entitled 
484 cause be referred to A. Doggett, Esq., master, ete., for further 
investigation and report, more especially under the fourth 
clause of the decree of this court, rendered on December 28th, 1872; 
that he forthwith give notice by circular letter to all persons who 
have registered coupons with him under the provisions of said de- 
cree that they shall, place in his custody and keeping the said 
coupons so registered with a view — payment in accordance with 
the established rule of priority of date; that he forthwith give no- 
tice by publication to all persons who may hold coupons of bonds 
claiming a lien upon the said the internal improvement fund, and 
which have not yet been presented, that they shall present the same 
to him for examination and registry before the first day of April, A. 
D. 1874, and that if they remain longer in default they shall be de- 
barred from participating in the benefits of the decrees rendered by 
this court in this cause. 

That said master give due notice of the times and places when he 
will hold all coupons, whether such as have already been registered 
or such as may thereafter be registered and placed in his custody, 
open for the inspection of any party in interest, allowing to such 
party full opportunity to move that any such coupons be rejected 
upon the ground that they have no just claim upon the said fund, 
such motion to be made upon petition setting out such facts as shall 
indicate cause for reasonable suspicion ; that said master shall enter 
the cases so made upon a special docket to be kept by him for that 
purpose; that he shall give due notice to the parties thereto of the 
time and place when he will receive testimony and hear argument 
touching the issues made thereon, whether they be issues of law or 
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* fact; that he shall have the power to subject any holder 
485 of such coupons so challenged to examination under oath as 
to his title to the same, as to the person from whom he ob- 
tained the same, and as to any matter whatsoever touching the 
validity of the same; that he shall apply for and receive from the 
trustees of the internal improvement fund and the officers of State 
all books and records relating to the issue of bonds which bore such 
coupons or to the payment of the same; that he shall demand from 
the officers of any railroad company or any other person whatso- 
ever any aad all ks or records relating to the same subject-mat- 
ters, and shall have power to invoke any time the process of this 
court to enforce the production of any such book or records; that 
such books or records shall be held open for inspection and for ref- 
erence on the trial of the cases, which may be made and docketed in 
manner and form as herein provided for. 

That after hearing the said causes so made the said master shall 
deliver his decision in writing, from which decision either party 
may enter an appeal to this court within thirty days from the ren- 
dition thereof, and it shall be — duty of said master to report the 
said causes with all of the testimony and his action thereon. In 
= of such appeal his said decision shall be final and con- 
clusive. 

2. It is further ordered, adjudged, and decreed that on the first 
day of July, 1874, the said master shall submit to either judge of 
this court a statement of the balance of the moneys which may be at 
that date in his hands produced by the decrees in this cause which 
have already been rendered and applicable to the payment of said 

coupons, and also a statement of:coupons then in his custody 
486 which, from tieir priority, shall be entitled to said money, 

and it shall be competent for the said judge to direct the pay- 
ment of the same. 

3. It is further ordered and decreed that the said master shall can- 
cel all coupons now in his custody which have been paid, all coupons 
which he shall hereafter pay as they shall be paid, keeping an accu- 
rate account of the same, to be supported by the cancelled coupons 
themselves as vouchers. 

4. It is further ordered, adjudged, and decreed that the said mas- 
ter shall inquire and report from the testimony already taken in 
this cause, and from testimony hereafter to be taken if necessary, 
the amount which should be decreed against any person defendant 
in this cause for damages resulting to said complainant and others 
from any acts violative of the trusts created by the statute of Jan- 
uary 6, 1855, and that his report be filed with the clerk of this court 
at least ninety days before the next term thereof, and that imme- 
diate notice of such filing be given to such party defendant. 

It is further ordered, adjudged, and decreed that the contracts or 
agreements entered into by the trustees of the internal improvement 
fund with the corporation known as the Southern Inland and Navi- 

ation and Improvement Company be rescinded, and the same are 
— declared to be null and void, and the lands undertaken to 
be conveyed or contracted to be conveyed shall be restored to the 
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said internal improvement fund and be subjected to sale by the 
agents appointed by decree of this court rendered during the term 
in accordance with the provisions of said decree. 


W. B. WOODS, Judge. 


487 Francis Vosk, Complainant, 
| v8. 
Harrison ReEep and Others, Defendants. 


Whereas a petition was filed in this cause on the 18th day of May: 
1875, by the Southern Inland Navigation and Improvement Com- 
pany praying, first, that the decree made by the court in this cause 
on the 4th day of December, 1873, so far as relates to said company, 
be vacated; secondly, that said company have leave to file such 

leadings as may be advised by counsel to be necessary for the de- 
ence of its interests, and, thirdly, for such further order as the court 
should deem meet and reasonable, and an amendment of said petition 
was filed by said company on the 2nd day of September, 1876, but 
without making any additional prayer, and an answer to said peti- 
tion was filed by the complainant, verified on the 16th day of Feb- 
ruary, 1877; 

And the parties, by their counsel, having agreed to argue the mo- 
tion for granting the prayer of said petition before Justice Bradley, 
at his chambers, in the city of Washington, and the same coming on 
to be heard before the said justice on the 9th day of March, 1877, 
and being argued by W. G. M. Davis, Esquire, on behalf of the said 
Southern Inland Navigation and Improvement Company, in favor 
of said motion, and by J. B. C. Drew, Esq., on behalf of the com- 
plainant, against said motion, and the said justice having advised 
thereupon and 4 of opinion that the suid company was duly 
made a party to the bill of complaint in this cause, and was served 

with process of subpeena therein, and failed and neglected to 
488 appear and answer to the said bill, it is ordered that the said 
motion and the prayer of said petition be denied with costs. 

Washington, March 26, 1877. 
JOSEPH P. BRADLEY, 

Associate Justice of the Supreme Court 
of the U. S. and Circuit Justice of the Sth Circuit. 


489 FRANcIs VosE 
v8. 


Tue TRUSTEES OF THE INTERNAL IMPROVEMENT FUND OF THE STATE 
OF FLORIDA et al. 


This motion came on to be heard and was argued by counsel, and 
the court having considered the papers and argument of counsel and 
being satisfied from the showing made that the conduct of ‘he pres- 
ent board of trustees has been characterized by au industry, energy, 
and efficiency which should be commended, and wishing that the 
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cdurt should not be understood as in any manner criticising the 
action of the present board or as interfering with their powers and 
duties as to making sales and titles to lands of said fund, but believ- 
ing that it may be an advantage to the board and fund that an 
agent, as contemplated by the decrees of December, 1873, and May, 
1875, should be appointed to supply the vacancy occasioned by the 
resignation of Messrs. Swann, Coriey, and Williams, with the powers 
indicated by such decree— 

It is ordered that Sherman Conant, the marshal of the northern 
district of Florida, be and is appointed agent with the powers afore- 
said to make sale of the lands of the internal improvement fund in 
the place of Messrs. Williams, Swann, and Corley under the decree 
of December 4th, 1873, as modified by the decree of May 18, 1875. 

Done, ordered, and decreed in open court this sixteenth day of 


February, A. D. 1878. 
THOMAS SETTLE, Judge. 


490 December Term. 


Francis Vose 
18. 
THe TRUSTEES OF THE INTERNAL IMPROVEMENT FuND or FLORIDA 


It is ordered that the decrees lLeretofore made herein be so far 
modified as to permit and authorize the said defendants to receive 
in payment for lands belonging to the internal improvement fund 
which they may hereafter sell one-half of the coupons of the bonds 
issued, under the provisions of the internal improvement act, now 
held by any one of the parties plaintiff to the said cause or their 
assignees which have been adjudged to be a and valid lien 
upon the lands of said fund, the amount so to be received in each 
case to be evidenced by the separate certificate of A. Doggett, Esq., 
master in chancery, showing that such coupons have become part of 
the decree in the said cause, as well as the entire amount held by 
such party. 

It is further ordered that the said master shall keep a record copy 
of all certificates which he may so issue in a book to be provided for 
that purpose. 

The question as to whether the coupons of the Pensacola and 
Georgia Railroad Company are payable from the internal im- 

rovement fund pending on motion for rehearing in this court, 
it is ordered that the holders of any such coupons shall be 
authorized to designate such lands belonging to said fund as 
they may desire to take in payment of one-half of their coupons, 
verified under order of this court, and the trustees of the I. I. fund 
shall reserve from sale for the benefit of such parties the lands so 
designated until the question of the liability of the fund for 

491 said coupons shall be finally adjudicated, or the lands so des- 
ignated may be sold by said trustees upon the written order 

or consent of such coupon holders, and the money received therefor 
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shall be paid by the trustees to the receiver of this court, to be held 
as a special fund to be paid over to such coupon holders if their 
claims shall be decided to be payable from the fund; otherwise to 
be placed in the general fund for distribution as other monies re- 


ceived from sales of land. 
THOMAS SETTLE, Judge. 


492 Bill for Injunction and Relief. 
Francis Vosk vs. HARRISON REED ef al. & TRusteEs el al. 


This cause came on to be heard upon the petition of the com- 
—1 praying for a rule upon Harrison Reed, Rob't H. Gamble, 
‘rank W. Webster, Simon B. Conover, John S. Adams, and J. B. C. 
Drew and their successors, trustees of the internal improvement 
fund of the State of Florida, to show cause why an attachment for 
contempt should not be issued against them and why a receiver 
should not be appointed to take charge of the monies and securities 
constituting the trust fund, and upon the answer to the said petition, 
and was urged by counsel, and thereupon it is ordered by the court 
that an attachment as for a contempt be issued against the said 
Harrison Reed, Rob’t Gamble, Frank W. Webster, Simon B. Cono- 
ver, and John S. Adams, to be made returnable to the next term of 
the court, to be holden on the first Monday in December next, at the 
court-room at the city of Jacksonville; that when arrested upon said 
attachment they shall be severally committed to jail unless they 
shall enter into bond in the sum of five thousand dollars, each with 
sufficient sureties, to answer for the said contempt at the time afore- 
said. It is further ordered that Arestides Doggett, Esq., be, and he 
is hereby, appointed receiver of all monies — securities belonging 
to said trust fund in the hands of said trustees or any other person 
or persons whomsoevers; to demand and receive the same and 
493 to sue ſor and receive the same, and also to demand and re- 
ceive from said trustees from time to time as any monies may 
come into the hands of said trustees belonging to said fund all such 
monies, and to demand, sue for, and receive from any and all per- 
sons having in their hands or control any of said trust funds or any 
property belonging to said fund, or who have misapplied said fund 
or converted any part thereof to their own use. 

That the said trustees and any of these defendants in this cause 
having in possession any part of said fund are hereby ordered to 
pay to the said receiver all monies in their possession or control, and 
to deliver up to said receiver all securities or evidences of indedted- 
ness belonging to said fund, and to pay over to said receiver from 
time to time all monies which may come into their hands from the 
sale of land or other source whatever, together with all books and 
papers necessary to enable the receiver properly to discharge his 
duty in the premises. It is further ordered that the said receiver 
do enter into bond for the faithful discharge of his duty, with suffi- 
cient sureties, in the sum of ten thousand dollars, and that on the 
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first Monday of each and every month after having taken upon 
himself the said receivers!.ip,he do file in the clerk’s office a full and 
detailed report of all his doings-in the premises, together with his 
charges and the costs and expenses incurred by him, and that the 
said receiver do proceed without delay to the discharge of his said 

duties aforesaid. It is further ordered that the clerk do fur- 
494 nish said receiver a copy of this order duly certified. 

Done in open court this the first day of June, A. D. 1872. 
PHILIP FRASER, Judge. 


495 A book entitled as follows was introduced and filed at the 
hearing in this cause: 
An act to incorporate the Union Trust Company of New York. 
Also the original deed from the trustees of the internal improve- 
ment fund to the Southern Inland Navigation and Improvement 
Company of the State of Florida. 
496 Copied from the record of proceedings of the Southern In- 
land Navigation & Improvement Company, page 29: 


Resolved, That the Union Trust ray vo of the City of N. V. be, 
and are hereby, made the trustee of the Southern Inland Navigation 
and Improvement Company for the purpose of —. in trust the 
lands, canals, rights, and franchise of the said Southern Inland Navi- 
gation and Improvement Company for the purpose of securing the 
payments of certain bonds, the same to be expressed in the mort- 
gage or deed of trust to be executed to the said Union Trust Com- 


pany of the City of New York. 
CHAS. L. MATHER, Secretary. 


Copied from the record of proceedings of the Southern Inland 
Navigation and Improvement Company, page 38: 

P ro following resolution was offered by M. S. Littlefield, and 
adopted : 

Resolved, That the Union Trust Company of the City of New 
York be made the agent for the sale and disposition of the bonds of 
this Southern Inland —äͤ— and Improvement Company, and 
that the same shall be sold under the supervision and consent of 
Willis Gaylord, of number 58 Wall St., N. Y., and that the proceeds 
be deposited with the National Trust Company of the City of New 
York to the credit of the Southern Inland Navigation and Improve- 
ment — of the State of Florida from time to time as the same 

are sold. 
497 Copied from the record of proceedings of the Southern In- 
land Navigation & Improvement Company, page 42: 

Resolved, That W. H. Gleason is hereby authorized to deposit the 
bonds issued by this corporation with the Union Trust Company of 
the City of New York and to take the necessary receipts therefor. 

Copied from the record of proceedings of the Southern Inland 
Navigation and Improvement Company, page 45: 


Resolved, That the Union Trust Company of New York city be, 
and they are hereby, instructed to sign and forward the City Bank 
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of London, England, two millions of dollars in the bonds of the 
Southern Inland Navigation and Improvement Company for sale, 
and receive the — thereof asa deposit to the credit of the 
Southern Inland Navigation and Improvement Company and sub- 
ject to its order, — to the contract existing between Willis 
Gaylord, Esq., and the Southern Inland Navigation and Improve- 
ment Company, and also in accordance with the contract made by 
said company with the trustees of the internal improvement fund of 


the State of Florida. 
N. H. MORAGNE, 
Pres. S. In. Nav. & Imp. Co. 
CHAS. L. MATHER, Secretary 


498 Copied from the record of proceedings of the Southern In- 
land Navigation & Improvement Company, page 47: 

At a meeting of the directors of the Southern Inland Navigation 
and Improvement Company held this 15th day of February, A. D. 
1872, at the city of Jacksonville, Florida, there were present W. H. 
Moragne, Wm. H. Gleason, and Chas. L. Mather. 

The following resolutions was unanimously adopted : 


Resolved, That the Union Trust Company of New York City be, 
and is hereby, instructed to send two million dollars of the bonds of 
the said Southern Inland Navigation and Improvement Company 
to the City Bank of London, England, by express, the package of 
seid bonds being marked to the said express company; value, two 
thousand dollars; and 

Resolved, That the said Union Trust Company is hereby author- 
ized and directed to instruct the said The City Bank of London, 
England, to deliver the said bonds, upon the payment thereof, and 
that said money and proceeds be returned to the said Union Trust 
Company, to be then retained to the credit and future orders uf the 
said Southern Inland Navigation and Improvement Company. 

N. H. MORAGNE, 
Pres. S. I. NM. & Imp. Co. 
CHAS. L. MATHER, 
Sec. & Treas. S. I. M. & Imp. Co. 


499 Copied from the record of proceedings of the Southern In- 
land Navigation & — . — Company, page 49: 

At a meeting of the board of directors of the — Inland 
Navigation and Improvement Company held this 22nd day of 
March, A. D. 1879, in the city of Jacksonville, Florida, there were 
present N. H. Moragne, Wim. H. Gleason, and Chas. L. Mather. 

The following resolutions were unanimously adopted, to wit: 

Resolved, That whereas the Union Trust Company of the City of 
New York has been made the trustee of the Southern Inland Navi- 
gation and Improvement Company to recur the proceeds of the sale 
of the first-mortgage bonds of the said corporation, said bonds being 
now on deposit or to be deposited for sale with the City Bank of 
London, England, by the said Union Trust Company under and by 
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virtue of a resolution of the board of directors of the said Southern 
Inland Navigation and Improvement rw 

And be it further resolved, That C. H. Allen, Esq., of the city of 
New York, is hereby constituted and appointed the agent of the 
Southern Inland Navigation and Improvement Company, with full 
power to fix the price of said bonds, the terms and conditions of the 
sale as he shall deem for the best interest of the company, the said 
City Bank of London to receive all monies arising from the sale of 
said bonds in accordance with instructions received by the said City 
— — from the Union Trust Company of the City of 

ew York. ° 


500 Copied from the record of proceedings of the Southern In- 
land Navigation & Improvement Company, page 59: 


PALATKA, FLoripA, July 7th, 1874. 


At a meeting of the board of directors of the Southern Inland 
Navigation and Improvement Company the following resolutions 
were unaniously ‘adopted, on the 7th of Jal , A. D. 1874: 

Resolved, That Wm. H. Gleason, president of the Southern In- 
land Navigation and Improvement 2 gb epee or through 
his agents, attorneys, or substitutes, is hereby fully authorized and 
empowered to negotiate, sell, dispose of, hypothecate any or all of 
the —— bonds of said company, amounting to five million 
dollars, secured by a deed of trust or mortgage on the franchise and 
all the lands and property belonging to said company; and made 
payable to the Union Trust r of the city of New York or 

rer, dated March 20th, A. D. 1871, with ful} power and authority 

to said president, his agents, attorneys, or substitutes, to negotiate, 
sell, dispose of, or hypothecate any or all of the “land scrip” of 
said company, amounting to twenty million dollars, dated December 
2nd, A. D. 1873, also secured and provided for in said deed of trust 
or mortgage on the land grant of two million acres of land belong- 
ing to said company; and the said Wm. H. Gleason, as president 
of the said company, is further authorized and empowered by this 
board to borrow money for and en account of said company 

501 and to execute and deliver to the lender a promissory note 
or notes in the name of said company for the amount of the 
money so borrowed, with the interest thereon, and to hypothecate or 
pledge such portion or portions of said first-mortgage bonds as he 
may deem proper and necessary to secure the repayment of such 
loan or loans, with the interest thereon, and with power attached to 
such note or notes to authorize the holder of said note or notes to 
sell said bonds so hypothecated or pledged to repay said loan when, 
in case default shall be made by this company, to pay said note or 
notes at their maturity, and the monies so realized from the sale of 
said bonds, scrip, and said loans shall be deposited in the City Bank 
of London, England, or in such other bank as this company may 
order, to the credit and order of the Union Trust Company of the 
city of New York, for the benefit of the said The Southern Inland 
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Navigation and Improvement Company, and to be used in the im- 
provement and completion of said water line, deducting from such 
sales or loans the commission and charges for selling said bonds 
and scrip and for obtaining said loan; the said Wm. H. Gleason, as 
resident, is further authorized and empowered to execute and de- 
iver a proper power of attorney,” in the name of said Southern 
Inland Navigation and Improvement Company, to John Fry, of the 
city of New York, and J. P. O. Sulivan, of the city of Paris, France, 
or such other person or persons as he may elect, authorizing 
them or either of them or their subsiitutes to sell and gego- 
502 tiate said bonds and said scrip, and to obtain a loan of three 
hundred and forty-five thousand dollars in United States gold 
coin upon said note or notes, and to hyputhecate of said bonds a suffi- 
cient number to secure said loan or loans in manner aforesaid, here- 
by granting to Wm. H. Gleason, his agents, attorneys or substitutes, all 
such other and further powers and authority to do and perform every- 
thing necessary in the premises, whether the authority is specifically 
herein granted or not, the Southern Inland Navigation and Im- 
provement Company hereby ratifying and confirming all acts in the 
premises which the said Wm. II. Gleason, as such president, and his 
agents, attorneys, and their substitutes may do or cause to be done 
lawfully by virtue of this resolution. 

Resolved, That The Union Trust Company of New York City be, 
and is hereby, instructed and authorized to deliver to Wm. H. Glea- 
son, president of the Southern Inland Navigation and Improve- 
ment Company, any and all of the bonds of said company depos- 
ited with the said compeny or the City Bank of London, ated 
or to such person or persons as he may direct, and to receive the 
moneys, upon the delivering of the said bonds or any part thereof, 
which may be received from the sale of said bonds or which may be 
received upon any loan which may be made by the hypothecation 
or pledge of any of said bonds, and to hold the moneys so received for 
the use and benefit of the said, The Southern Inland Navigation 

and Improvement Company. 
503 Resolved, That the power of attorney heretofore granted, 
made, and executed by the Southern Inland Navigation and 
Improvement Company to Charles H. Allen, of the city of New 
York, is hereby revoked and recalled. 


JACKSONVILLE, April 3rd, 1875. 


At a meeting of the board of directors of the Southern Inland 
Navigation and Improvement Company, held at Jacksonville on the 
3rd day of April, A. D. 1875—President Gleason in the chair— 
the following business was transacted: 


The death of Charles L. Mather, the secretary of the company, 
was suggested, and upon motion John S. Adams was chosen as act- 
* secretary. 

t having been suggested that the authority and power hitherto 
granted to W. H. Gleason, president, to act for and in behalf of the 
com pany in negotiating the sale or hypothecation of the bonds and 
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scrip of the company, such power and authority was made more full 
and specific by the following resolution: 


Resolved, That William H. Gleason, president of the Southern 
Inland Navigation and Improvement Company, by himself or 
through his agents, attorneys, or substitutes, is hereby fully author- 
ized and empowered to negotiate, sell, dispose of,or hypothecate any 
or all of the first-mortgage bonds of said company, amounting to 
five millions of dollars, secured by a deed of trust or mortgage on 
the franchise and all the lands and property belonging to said com- 

pany and made payable to the Union Trust Company of 
504 the City of New York, or. bearer, dated March 20th, A. D., 
1871, with full power and authority to said president, his 
agents, attorneys, or substitutes, to negotiate, sell, dispose or, or hy- 
pothecate any or all of the land scrip of said company, amounting 
to twenty millions of dollars, dated — 2nd, A. D. 1873, also 
secured and provided for in said deed of trust or mortgage on the 
land grant of two million acres of land belonging to the company. 
And the said William H. Gleason, as president of said company, 
is further authorized and empowered by this board to borrow money 
for and on account of said company, and to execute and deliver to 
the lender a promissory note or notes in the name of said company 
for the amount or amounts of the money so borrowed, with interest 
and charges thereon, and to hypothe:ate or pledge such portion or 
portions of said mortgage bonds, being the first mortgage bonds, as 
as he may deem proper and necessary to secure the repayment of 
such loan or loans, with the interest and charges thereon, and with 
power attached to such note or notes tq sell such bonds or hypothe- 
cated or pledged to repay said loan in case default shall be made by 
this company to pay said note or notes at their maturity, and the 
money so 2 from the sale of said bonds, serips, and said loan 
or loans shall be for the benefit of the said Southern Inland Na vi- 
gation and Improvement Company, and to be used in the improve- 
ment and completion of said water line, deducting from such 
505 sale or loans the commission and charges for selling said 
bonds and scrip and for obtaining said loan or loans. 

The said William H. Gleason, as president of this company, is 
further authorized and empowered to execute and deliver one or 
more proper powers of attorney, in the name of said Southern [nland 
Navigation and Improvement Company, to such proper person or 
persons as he may elect, authorizing them or either of them, or 
their substitutes, to sell and to negotiate said bonds and said scrip, 
and such other bonds and securities as this company may hereafter 
decide to issue in lieu of said bonds and scrip and to obtain a loan 
or loans of money upon said note or notes, and to hypothecate of 
said bonds a sufficient number to secure said loan or loans in manner 
aforesaid— 

Hereby granting to said William H. Gleason, his agents, attorneys, 
and substitutes, all such other and further powers and authority to 
do and perform . — necessary in the premises, wherein the 
authority is specifically granied or not— 
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The Southern Inland Navigation and Improvement Company 
hereby ratifying and confirming all acts in the premises which the 
said William I. Gleason, as such president, and his agents, attor- 
neys, and substitutes may do or cause to be done lawſully by virtue 
of this resolution. 

The resolution was then adopted by unanimous vote. 

And to guard against the possible insufficiency of a resolution of a 
former meeting, upon motion the following resolution, viz: 


506 Resolved, That the Union Trust Company of New York 

and the City Bank of London, England, be, and they are 
hereby, instructed and authorized to deliver to William H. Gleason, 
president of the Southern Inland Navigation and Improvement 
Company, or to his representatives, any and all of the first-mort- 
gage bonds of the last-named company that he may wish to use 
which are now on deposit with or in — of the said Union 
Trust Company and the said City Bank. 

And the said William H. Gleason, president of the Southern In- 
land Navigation and Improvement Company, or his representatives, 
has been and is hereby authorized to receive the monies that may 
be obtained upon any loan which may be negotiated and secured by 
the hypothecation or pledge of any of said bonds and to hold 
or deposit the money so recei ved ſor the use and benefit of the said 
The Southern Inland Navigation and Improvement Company to 
secure the required completion of their works and improvements. 


Was then read, discussed, and adopted by a unanimous vote. 
Copied from the record of proceedings of the Southern Inland 
Navigation and Improvement Company, page 83: 

On motion of Director Chas. D. Willard, the following resolution, 
having first been carefully considered and discussed, was unani- 
mously adopted, and — the words and figures following, to wit: 

Resolved, That the agreement executed between this com- 

507 pany by General Phillip Dale Roddy, therein represent- 
ing it as attorney, and the Honorable Edward James Reed, 

M. P., bearing date March 3rd, A. D. 1878, in the words and figures 


following, to wit: 


Articles of agreement, made the 23 day of March, 1878, between the 
Southern Inland Navigation and Improvement Company of the 
State of Florida, United States of America, hereafter called“ The 
Company,” of the first part, and Edward James Reed, companion 
of the Bath, member of the institution of civil engineers, fellow 
of the Royal Society, and member of Parliament, of Broadway 
Chambers, Westminster. in the county of Middlesex, England, of 
the 2nd part. 


Whereas, by a speciai act of the Legislature of the afore- 
said State of Florida, approved 28th of July, 1878, the afore- 
said company was organized and incorporated to promote the 
interest of said State by encouraging a system of inland navi- 
gation and communication therein; and whereas, in further- 
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ante of the purpose for which it was created, it is the intention of 
said company to dredge deeper and improve the St. John’sand In- 
dian rivers, to connect those rivers by a canal and to connect St. 
John’s river by a canal with the St. Mary’s river, so as te enable a 
steamboat navigation inside from Fernandina to Key West, and to 
execute such other works as may be necessary or desirable to promote 
the objects for which said company was organized ; and whereas by 
an act of Congress of the U. S., approved the 28th day of September, 
1850, there was granted unto the State of Florida all the unsold 

swamp and overflowed land of the U.S. within the limits 
508 of that State for the purpose of constructing levees and drains 

therein; and whereas the- General Assembly of the State of 
Florida enacted a law, approved the 6th day of January, 1855, for 
the management of a liberal system of internal improvement in that 
State, for the second section of which act all the lands granted to the 
State of Florida by the act of Congress of the 20th September, 1850, 
and all the funds arising from the sale thereof, were irrevocably 
vested in 5 trustees; and whereas by the 8th section of the said act 
of the 28th day of July, 1868, the trustees of the said internal im- 
provement fund were authorized to make such concessions of land 
to suid company to aid in the completion of the improvements con- 
templated by the said company as the said trustees should deem for 
the best interests of the State; and whereas, under and by virtue of 
the before-recited acts of January 6th, 1855, and July 28th, 1868, the 
trustees of the internal improvement fund granted, bargained, and 
sold and conveyed to the said company several tracts or bodies of 
land situated in the counties of Marion, Putnam, St. John’s, Orange, 
Volusia, and Brevard, containing in all one million three hundred 
and sixty thousand six hundred and sixty-five one-hundredths acres, 
by deed bearing date the 10th day of February, 1871; and whereas 
the said company was authorized by an act of the Legislature of the 

State of Florida, entitled A bill to amerd an act approved 
509 July 28th, 1868, entitled An act to organize the Southern In- 

land Navigation and Improvement ea = approved Feb- 
ruary Ist, 1869, to issue such evidences of debt as the said company 
should find necessary for carrying into effect the intention of the 
act, and to mortgage the whole or a part of their real estate and 
franchises; and — under and by virtue of the powers so 
granted, and in pursuance of a resolution of the board of directors 
of the said company, the president and secretary of said company 
made and executed a mortgage or deed of trust to the Union Trust 
Company of New York, and at the same time made and executed 
and delivered unto the said Union Trust Company certain first- 
mortgage land-grant and construction bonds for five million dollars— 
that is to say, 5,000 bonds of the denomination of 1,000 dollars or 
200 pounds each, bearing date May Ist, 1871, and redeemable at the 
agency of the 22 in the city of New York or in the city of Lon- 
don on the Ist day of May, 1904, with the interest thereon, payable 
semi-annually, at the rate of 7 per cent. per annum; and whereas 
the said company duly appointed and constituted Frank Remington 
Sherwin its agent for the purposes set forth in his letter of attorney, 
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bearing date the 17th day of April, 1877; and whereas the said com- 
pany, by its agent, on the 11 day of June, 1877, did authorize and 
empower Philip Dale Roddey, of the State of Alabama, now residing 
in — England 

1. To negotiate for and obtain in the name and place and for the 

use of said company temporary loans to the extent of 50,000 
510 pounds sterling for the time, at the rate, and on the terms and 

conditions declared in the agreement between said company, 
by its said agent, and the said Roddey, bearing date the 16th day of 
June, 1877. 

2. To negotiate a sale of all or any part of the company’s first 
mortgage land-grant and construction bonds at the price or rate and 
on the terms and constructions declared in said agreement. 

3. To make and execute in the name of said company all obliga- 
tions, contracts, and agreements to secure the payment of the said 
loan or loans and for the sale and delivery of the said bonds; and 
= agreement contained other clauses not necessary to be specified 

ere. 

And whereas the said company, being desirous of inviting and in- 
ducing European capitalists to co-operate with it in carrying out the 
power and works mentioned in its said charter and of securing the 
co-operation as so far as herein stated — the control by an English 
gentleman of engineering eminence and commercial experience of 
the works proposed to be carried on, the said Philip Dale Roddey, 
with the consent of Sherwin, as agent of the company, has negotiated 
with the said Edward James Reed for carrying out the terms of the 
said contract, dated 16th day of June, 1877, which he, the said 
Edward James Reed, has consented to do on condition that the terms 
thereof are enlarged and altered, as herein set forth, and that this 
agreement is ratified by and at a duly constitued meeting of the 


company: 
Now, therefore, the parties hereto having regard to the prem- 
ises, divers and sufficient considerations hereinafter 


511 particularly mentioned them thereunto moving, agree and 

ind themselves, their heirs, successors, assigns, and personal 
representatives, to do and perform the matters and things herein 
hereinaſter stipulated and recited as when and in the manner set 
forth in these presents, as follows: 

The party of the first part agrees and binds itself to show and es- 
tablish to the satisfaction of the party of the second part or to any 
person or persons named, deputed, or employed by him for that 
pur 
A. That said company was organized strictly in conformity with 
the law of the State of Florida. 

B. That it has continued and now is a corporation lawfully exist- 
ing and exercising all the rights, privileges, and powers with which 
it was endowed by its charter of the 28th of July, 1868, and its 
amended charter approved Feb. Ist. 1869. 

C. That it has done no act which could work a forfeiture of any 
of its rights and privileges, and that it has not omitted to do any 
act which could have a like effect. 


* 
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D. That the grant or grants of land and of powers, privileges, and 
franchises to the said company were legally made by the State of 
Flordia and by the board of trustees of the internal improvement 
fund respectively, and that each and every of such grant is valid and 
operative. 

E. That the said company could and did exercise a legal right in 
creating the obligations of its first-mort land-grant construction 
bonds and securing payment of the same by the mortgage of its real 

estate, privileges, — franchises in manner and form as and for 
512 the purposes in the deed of mortgage or trust deed above 
recited — set forth. 

F. That as existing, valid, legal, binding obligations the said 
company has now the right and power to dispose of and deal 
with said bonds as in the manner hereinafter undertaken by the 
said company so to do. 

G. That under and by virtue of its charter and amended charter 
hereinabove recited and under and by virtue of the public law of 
the State of Florida it had full power and authority in law and in 
fact to do all and every the act or acts, thing or things, whatever 
heretofore done and performed by itself and by each and all of its 
officers and agents in its behalf, and has now power, authority, and 
right, valid and sufficient in law and in fact, to bind itself, its real 
estate and franchise, in the manner and to the extent hereinafter 
set forth. 

2. The said company shall show and establish the facts and things 
hereinabove recited at its own proper costs and charges within a 

riod of 4 months, unless by the written consent of the said Edward 

ames Reed the time for doing so shall be extended. 

3. If during the investigation herein contemplated to be made or 
at any time hereafter any act of the Legislatare of the State of Flor- 
ida ur any act of mission or commission on the part of the said com- 
pany or its — or on the part of any person or persons or body 
or bodies po itic or corporate in privity or otherwise, with said com- 
pany touching the land or franchise of said company shall appear 

or occur of such character as to create in the mind of said 

513 Edward James Reed or any person or persons acting therein on 
his behalf a doubt as to the validity of the title of the said 
Company in and to the hereinbefore-recited lands and franchise of 
the said company or of the validity of the mortgage given as afore- 
said to secure the payment of the aforesaid first-mo land-grant 
and consiruction ate then and in that case and before the said 
Edward James Reed shall be required to pay or advance any sum 
of money in pursuance of this agreement, or in case he shall have so 
paid or advanced any sum or sums of money then before he shall 
required to pay or advance any further additional sum or sums 

of money in pursuance thereof, the said company shall, and it hereby 
agrees and binds itself, its successors and assigns, and its or their 
proper costs and charges, to procure to be done by the board of in- 
ternal improvement commissions or by the Legislature of the State 
of Florida or by both of them as the facts or the nature of the case 
ma; require, and also to do by legal and appropriate measures and 


— — — 
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means on its own part all and every the acts, deeds, and things 
whatsoever which to the said Edward James Reed or to the person 
or persons acting therein on his behalf shall seem necessary, proper, 
— sufficient to vest an indefeasible title in and to the said lands 
and franchises in said company in such manner, and tliat the said 
lands and franchises shall — a perfect and valid security for the 
payment of the hereinbefore-mentioned five thousand first-mort 

land-grant convertible construction bonds, according to the 
514 tenor of said bonds and the true intent and meaning of the 

mortgage deed made and executed by the saic com pany on the 
20th day of March, 1871, to the Union Trust Company of New York 
or the trustees for the holders of said bonds. 

4. The said Edward James Reed binds himself by these presents 
with and to tiie said company, upon being satisfied of the hereinbe- 
fore-recited facts as to the manner hereinbefore contemplated, and 
within a period of 12 months .rom and after the date of giving his 
written admission of such satisfaction, to lend or advance or to pro- 
cure to be advanced or lent to the said company temporary loans to 
the aggregate amount of 150,000 pounds for a period of two years 
from the date of each loan, and the said company hereby agrees to 
accept such loans and to pay to the said Edward James Reed or to 
his executors, administrators, or assigns or his or their nominees or 
nominee interest upon said loans from the respective dates thereof 
at the rate of 10 per cent. per annum, the said interest to be payable 
half-yearly in advance, any unpaid interest to bear the same rate of 
interest as the loans. The said loans are to be made in the manner 
following—that is to say, the first loan of fifty thousand pounds or 
any part of it may be made at the signing of or at any time within 
3 months of the date of this agreement, and of the amount a sum of 
twenty-five thousand pounds is to be retained by the said Edward 
James Reed and applied so far as may be required for that purpose, 
to realize the first-mortgage land-grant convertible construction 

bonds herein named from the present obligations and to cover 
515 interest, — in advance, on the said sum of twenty-five 

thousand pounds and on other payments on account of said 
company. 

5. It is further agreed that upon the signing of these presents by 
the said Edward James Reed the said sum of twenty-five thousand 
pounds shall be considered as advanced by him on account of the 
said company and shall bear interest accordingly, and the said first- 
mortgage bonds and the lands of said company shall be charged 
therewith, and the said bonds shall be held by the said Edward 
James Reed until repayment thereof, with interest. 

6. The disposition of the said sum of twenty-five thousand pounds 
having already been agreed upon between the parties hereto, the said 
Edward James Reed shall not, nor shall his executors or adminis- 
trators, be required to give any further account thereof to the said 
company. : 

7. The balance of the first loan of fifty thousand pounds shall be 
advanced tothe said company upon the stipulation hereinbefore 
fully complied with. 


. 
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3. The balance of the said one hundred and fifty thousand pounds 


shall be advanced to the said company by the said Edward James 
Reed in such amounts and at such times as the progress of the com- 
— operation may, in his opinion and discretion, render do- 
sirable. 

9. In the event of any sum or sums lent to the company or the 
rice of any bonds purchased or agreed to be purchased, but which 
rom any cause shall remain in the hands of the said Edward James 

Reed to the credit of the company, accumulating, after all deduc- 
tions beyond the account of fifty thousand pounds, the excess 
516 above that amount shall be invested with the joint concur- 
rence and in the joint aoe of the parties hereto in securi- 
ties of the American or English Government or in such other se- 
curities as the said Edward James Reed and the said company shall 
agree upon and select, and the interest thereon shall accrue to the 
benefit of the said company. : 

10. The said company, after incurring an expenditure or liability 

other than that provided for in this agreement from and after the 
date hereof, agrees to show to the satisfaction of the said Ed- 
ward James Reed or of his representatives that such expenditure or 
liability will be to the advantage of the company and will legiti- 
mately and beneficially further the objects herein recited and to 
obtain the approval or the approval of his representatives in writin 
of the same, and the said Edward James Reed shall not be requi 

to advan any sum of money to meet any such expenditure or lia- 
bility whatever, nor shall any sums advanced by him be so applied 
unless and until his approval of the manner in which has 
been performed or value otherwise rendered to the company has 
been formally certified by him or his duly authorized representatives. 

11. The said company also agrees to furnish to the said Edward 

James Reed full and particular half-yearly accounts of all expendi- 
tures and of all its receipts aud payments on account of income from 
and after the date of this agreement. 

12. The said Edward James Reed shall be entitled to deduct and 

retain from all amounts to be lent by him on interest from time to 

time to the said company, inclusive of the first loan of fifty 
517 thousand pounds, and also on all sums of money borrowed 

by the said Edward James Reed for the company from time 
to time, all which respective amounts or sums to lend to or borrowed 
for the company are hereafter described by the general terms of 
loans, 10 per cent. of the said respective loans in payment of his 
charges and commissions for making or effecting such loans. The 
said :oans are to be considered respectively as made and interest 
thereon is to be reckoned on and from the day on which the said 
Edward James Reed notified the company or its representatives that 
he holds the necessary suin at the disposal of the company subject 
to the fulfilment of the provisions of this agreement, and the 
charges and commissions due and payable by the said — to 
the said Edward James Reed in respect of said loans shall — 
sidered by the said company as due and payable on and from the 
day on — the said Edward James Reed shall so notify the com- 
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any. Arrears of interest, if any, may, at the option of the said 
Edward James Reed, be deducted by him from the amounts of sub- 
sequent loans made or effected by the said Edward James Reed to 
the said company. 

13. The said company hereby agrees to give to the said Edward 
James Reed or to his nominee or nominees the promissory note of 
the said company at the time of receiving the amount of such loans 
as aforesaid for the amounts of which loans, respectively ; and the 
said company hereby pledges itself to and places urder the control 

of said Edward James Reed the two thousand first-mortgage 
518 land-grant convertible construction bonds of the said com- 

pany, which have already been signed and are a part issue of 
5,000 such bonds hereinabove referred to, which said bonds are to be 
deposited for the purposes of this agreement and on the signing of 
the same with Messrs. Paign, Smith & Smith, bankers, of London, to 
be held by them in trust for the said Edward James Reed and to 
his order; and the said company further agrees at the request of the 
said Edward James Reed to cause the remaining 3,000 bonds to be 
duly signed and issued, and will appoint either new or additional 
trustees, as the said Edward James Reed may elect, in the place of 
or in connection with the Union Trust Company, such new or addi- 
tional trustees to be nominated orapproved by the said Edward James 


14. The said company hereby agrees, as long as the temporary 
loans aforesaid or any of them remain unpaid, not to sell or dispose 
of any part of the 3,000 bonds, which are the balance of the 5,000 
honds aforesaid, except for the purpose of raising money to be ap- 

lied in payment of the loans aforesaid; and the said company 
— further agrees to obtain from the Union Trust Company 
aforesaid and to give to the said Edward James Reed an undertaking 
to give due effect to this stipulation. 

15. The said company hereby further agrees and binds itself to 
sell to the said Edward James Reed or his nominee or nominees at 
his or their request all or any part of the 5,000 bonds aforesaid, with 
past-due coupons cut off, at 85 per cent. of the nominal value of the 

bonds, the difference between the price, 85 per cent. of the 
519 nominal value, at which the company agrees to sell and the 

price at which the said Edward James Reed shall or may so 
resell; said bonds shall enure to the sole benefit of the said Edward 
James Reed, and shall be considered as part of his commission. The 
said Edward James Reed shall have the right and option of sellin 
or purchasing, on the terms above set forth in this clause, all such 
bonds as may hereafter be created by the company. 

16. Before paying over the said 85 per cent. or any part thereof 
the said Edward James Reed shall be entitled to repay any sums 


then due on loans and to require the company to satisfy him that 
the money is to be expended to the advantage of the company in 
such manner as to legitimately and beneficially further the objects 
hereinbefore recited. . 

17. The said company further binds itself to apply to the Legis- - 
lature of the State of Florida as soon as possible for power to increase 
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the share capital of the company to an amount equal to the amount 
of the bonded debt at any time created or to be created, and, in ob- 
taining such power, to create such increased share capital from time 


totime pari passu with the said bonded debt. The shares shall be of 


the usual approved form, and the contents shall cunform to the law 
authorizing their issue. 

18. In consideration of the aforesaid undertaking of the said Ed- 
ward James Reed the said company undertakes to obtain the assent 
and enga ement of all the shareholders of the said company that they 
the said shareholders, reserve for and cause to be allotted and issu 
to the said Edward James Reed or his nominee or nominees so much 

of the fully paid-up share capital of the said company as 

520 shall be equal to 20 per cent. of the same, and that until such 
issue of shares the said Edward James Reed or his nominee 

or nominees shall be entitled to an interest in the real property and 
franchises of the said company, subject to the mortgage existing 
therein, equal in value to 20 per cent. of the property of the com- 
pany. The issuing of the shares of the said company to the said 
ward James Reed shall proceed in proportion and pari with 
the purchase of the said Edward James Reed of the first 2,000, part 
of the sum 5,900, bonds of the company, as hereinbefore provided. 

19. The said company hereby agrees and binds itself, and when 
requested by the said Edward James Reed, not otherwise, as soon as 
the said Edward James Reed shall have made the first of the herein- 
before-mentioned loans or at any time afterwards, to reorganize itself 
under and in pursuance of the provisions of an act passed by the 
Legislature of the State of Florida entitled An act to prov:de a 
R law for the incorporation of raiJroads and canals,” approved 

‘eb. 19th, 1874, and to change its present name to the name of the 
“Atlantic & Gulf Ship Canal Co.” or the Florida Ship Canal Com- 
pany ” or other appropriate name in manner provided in the said 
uct, or in place of such reorganization organize a new company 
under the said act. Such organization or new company shall be 
vested with all the rights, powers, privileges, and franchises created 
or conferred by the said last-named act. The said new or reorgan- 

ized company shall be vested with and have full power and 
521 right to construct, maintain, own, and operate in all its parts 

“The Atlantic & Gulf Ship Canal” across the peninsula of 
Florida to the Gulf of Mexico, and shall have and possess the 
property, rights, privileges, and franchises of the party hereto of the 
* and shall be bound by this agreement. 

The said company also agrees to use its best efforts to procure 
appropriate legislation in order to have the act under which it is 
incorporated so amended or modified as to obtain a relinquishment 
of the right of the State of Florida to purchase the “ canals” or “im- 
provements” of the company provided for in sec. 10 of said act; 
also to amend section 9 of said act so as to take away the right of 
the State to approve, by the board of trustees of the internal im- 
provement fund, the rate of toll and charges for the use and navi- 
gation of the company’s canals and improved water course; also to 
amend section B of the said act and make the same conforin to the 


268 UNION TRUST CO. OF NEW YORK YS. SOUTHERN 


provisions of the said act of Feb. —, 1874, upon the same subject- 
matter, or otherwise amend the said section as the said company 
shall require and the said Edward James Reed or his representatives 
shall approve, and to obtain such other appropriate legislation for 
the new or reorganized company as may me necessary in the 

remises or as may be necessary in the opinion of the said Edward 

ames Reed to effect any of the purposes herein and hereby in- 
tended by the respective parties hereto. 

21. The company further binds itself, immediately after reorgani- 

zation as aforesaid, but only upon the request of the said 
522 Edward James Reed, to cause the said new or reorganized 

company to execute, in due form of law, in the name of such 
new company, new first-mortgage land-grant convertible bonds in 
place of existing ones. 

22. The said Edward James Reed shall be entitled, without ac- 
countability to said company, its successors or assigns, to apply each 
and every year during the continuance of the agreement asum from 
and out of the monies to be lent or advanced in pursuance thereof 
to the said company, party hereto of the first part, or to any new or 
reorganized company, as hereinabove provided, or from the sale of 
bonds or from income a sum, which of shall not be less than 18, 000 
dollars, as part — for professional or other advice, con- 
trol, time, and employment of assistants which he, the said Edward 
James Reed, may afford or extend to the said company or com- 
panies or either or both of them, whether personally or by or 
through an agent or agents or other the person or persons whom he 
may select or appoint for such service or any one or all of them. 

23. The said company, for itself, its representatives, successors, or 
assigns, further agrees and binds itself to carry out the true intent 
and meaning of this agreement, and to procure and furnish to the 
said Edward James Reed or to any person or persons appointed by 
him in this behalf any other and further powers and authorities 
which may become necessary to carry the same into effect. 

24. And the said company further binds itself not to issue any 
scrip, as now provided for in said deed of trust, except on demand 

of the said Edward James Reed, and thereby to the amount 
523 of said first-named bonds so sold. 

25. Provided always, and it is hereby specially agreed be- 
tween the parties hereto, That the said Edward James Reed shall not 
be in any way bound to carry out or proceed with the fulfillment 
on his part of this agreement, except so far as he shall think fit to 
act otherwise, unless and until the several statements before recited 
have been certified to his satisfaction, and the several terms and 

riods before mentioned or referred to shall not, so far as the said 

ward James Reed is concerned, be considered as commencin 
until he has signified his admission in writing that he is so satisfi 
as aforesaid, but if such evidence is not furnished within four months 
from the date hereof the said Edward James Reed shall be at liberty 
at any time thereafter to terminate this agreement on giving 21 days’ 
written notice to the said company or their agents, unless within 
that period satisfactory evidence is furnished as aforesaid, but such 


at 
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terminatior shall not prejudice the right of the said Edward James 
Reed in respect of loans then made or to any benefit to which he 
may have become entitled under this agreement. If the said Ed- 
ward James Reed shall think fit to act and shall act under this 
agreement as aforesaid without waiting for the full and formal veri- 
fication to his satisfaction of the title of the company to the said 
lands and franchises, this agreement shall be binding upon the 
company, but such action on his part shall be without prejudice to 
his ow right of having the verification made to his satisfaction, 
and of withdrawing, as provided in the first part of this clause, 
524 in the event of the company failing to verity: their title to the 
satisfaction as aforesaid. 
In witness whereof the hand and seals of the said Philip Dale 
Roddey, as such duly authorized agent of the said Southern Inland 
Navigation and Improvement Company, and of the said Edward 


James Reed —. 
THE SOUTHERN INLAND NAVIGATION 
AND IMPROVEMENT COMPANY, 
By PHILIP DALE RODDEY, Its Agent. [L. 8. 
EDWARD JAMES REED. L. 8. 
Witnesses : 
W. H. BENNETT, 
Sol., 14 Red Lion Square, London. 
L. C. DUNCAN, 
3 Neunan Court, Cornhill, London. 


[Inland revenue, 6d. ] 


As the attorney-in fact of the Southérn Inland Navigation and 
Improvement Company, I approve the action of the said Philip Dale 
Roddey as set forth in this agreement, and I hereby confirm the 
engagements therein entered into by him. 

In testimony whereof I hereunto affix my hand and seal the day 


and year first above written. 
FRANK R. SHERWIN. [L. s.] 


Witnesses: 
W. H. BENNETT. 
L. C. DUNCAN, 


3 Newnan Court, Cornhill, London. 


This agreement has been engrossed and executed in four parts. 


Be and the same is hereby, ratified, confirmed, and es as the 
act and deed of the Southern Inland — — and Improvement 
Company, and the same is hereby accepted by the company. 

On motion, it was resolved that the action of the board in ratify- 
ing, confirming, adopting, and accepting the said engagement en- 
tered into by and between the compan 3 its agent, Phili 

Dale dey, and Edward James Reed, . P., of date Mare 
525 23rd, 1878, and the power of attorney from ilon. W. H. Glea- 
son, president of this company, to Frank R. Sherwin, of date 


the 17th day of April, A. D. 1877, and the letter of instructions from 
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the said Frank R. Sherwin to General P. D. Roddey, dated West- 
minster Place Hotel, June 16th, 1877, and the said agreement be- 
tween the said Southern Inland Navigation and Improvement Com- 
pany, by the said Frank R. Sherwin, its a.torney-in-fact, and the 
said Philip Dale Roddey, bearing date the 16th day of June, 1877, 
be, and the same is hereby, referred to the stockholders of this com- 
pany for their action thereon. 

And thereupon, on motion, the meeting adjourned at 2 o’clock p 
m., to convene at 6 o’clock p. m. 


526 In the Circuit Court of the United States for the Northern ! 
District of Florida. December Term, 1884. In Chancery. | 


Tue UNION Trust CoMPANY 
v8. : 
Tue SoutHEeERN INLAND NAVIGATION AND IMPROVEMENT COMPANY 
and The Trustees of the Internal In »rovement Fund of the State 
of Florida. 


This cause came on to be heard at this term and was argued by 
counsel, and thereupon, upon consideration thereof, it was ordered, 
adjudged, and decreed as follows, viz., that the bill of complaint in 
this cause be, and the same is hereby, dismissed with costs. 


April 10th, 1885. 0 
THOMAS SETTLE, Judge. ＋ 


527 United States Circuit Court, 5th Judicial Circuit, Northern 
District of Florida. . 
Frrpay Monxixd, April 10, 1885. | 


Court met pursuant to adjournment. 
Present: The Hon. Thomas Settle, district judge. 


Tue Union Trust CoMPANY 
v8. 
SOUTHERN INLAND NAVIGATION AND IMPROVEMENT CoMPANY et al. 


— 


Complainants gave notice and applied for an appeal in above 
cause. It is ordered that appeal be granted, and that complainants 
give bond of five hundred dollars for costs. 

Ordered this court to adjourn until to-morrow morning at 10 


o’clock. “ , 
1 
528 In Cireuit Court U. S., Northern District of Florida. 
Union Trust Company 
vs 


TrusTEEs INTERNAL IMPROVEMENT FuND or FLoripa e' al. 


It is hereby agreed by and between C. P. & J. C. Cooper, repre- 
senting the complainants, and Fleming and Daniel, representing 
Trustees I. I. Fund, defendants, that the appeal bond may be a 
proved, and that complainants will not prosecute appeal until bonds 
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sued on are filed in U. S. circuit court, northern district of Florida, 


with Philip Walter, clerk. 
© October 8th, 1885. 


C. P. & J. C. COOPER, 
inant’s Sol’s. 
FLEMING! &SDANIEL, 
Sol’s for Defendants. 


[Endorsed :] In circuit court U. S., northern district of Florida. 
Union Trust Company vs. The Trus:ees I. I. Fund et al. Agreement 
as to appeal. Filed October 9th, 1885. Philip Walter, clerk. 


529 Know all men by these presents that the Union Trust Com- 
pany, a corporation under the laws of the State of New York, 
as principal, and F. W. Brooks, of the city of New York, and Geo. 
A. Everett, of the city of New York, as sureties, are held and firmly 
bound unto the Southern Inland Navigation and Improvement Com- 
pany, a corporation existing under the laws of the State of Florida, 
and the trustees of the internal improvement fund of Florida, in the 
sum of five hundred dollars, lawful money of the United States, to be 
paid to the said Southern Inland Navigation and Improvement Com- 
pany and the trustees of the internal improvement fund of Florida, 
their successors or assigns ; for which payment, well and truly to be 
made, the said principal corporation, t rough its officers, and we, as 
sureties, bind the said principal and its successors and ourselves as 
such sureties, our heirs, administrators, and executors, firn.ty by these 
resents. 
. Sealed with the seal of said corporation and ourseals. Dated the 
2ist day of September, A. D. 1885. i. 

Whereas a decree was rendered on the 10th dav of April, A. D. 
1885, in the United States circuit court for the northern district of 
Florida, 5th judicial circuit, dismissing the bill with costs against 
complainant in a cause in that court then pending, wherein the said 
Union Trust Company of the State of New York was complainant 
and the said Southern Inland Navigation and Improvement Com- 
pany of the State of Florida and the Trustees of the Internal Im- 

provement Fund of Florida were defendants; and whereas 
530 the said Union Trust Company, deeming itself aggrieved by 

the said decree, has appealed from said decree to the Supreme 
Court of the United States: 

Now, therefore, the condition of the above obligation is such that 
if the above-named appellant, The Union Trust Company, shall dili- 
gently prosecute said appeal and if the said decree is affirmed or said 
appeal is dismissed by said Supreme Court shall pay all costs then 
due in said cause, then the above obligation to be void; else to re- 
main in full force and virtue. 

(SEAL. | UNION TRUST COMPANY 
OF NEW YORK, 
By JNO. OGILVIE, J. P. 
F. W. BROOKS. SEAL. 
GEO. A. EVERETT. [sgat. 


Attest: A. W. RONALDSON, Secretary. 
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State or New York, \ oe 
City and County of New York, {°° 


Frank W. Brooks, one of the subscribers to the foregoing bond, 


being duly sworn, says that he is a resident and householder within 
this State and is worth double the sum specified by him in the fore- 
going bond over all his debts and liabilities and exclusive of property 
exempt by law from execution. 

F. W. BROOKS. 


Sworn to before me this 22nd day of September, 1885. 
FREDERICK R. ORR, 
Notary Public, Kings County. 


Certificate filed in New York county. 


531 STaTE OF New YorK, oe 
City and County of New Fork, 


Geo. A. Everett, one of the subscribers to the ſoreg/ ing bond, being 
duly sworn, says that he is a resident and househo:der within this 
State and is worth double the sum specified by him in the foregoing 
bord over all his debts and liabilities and exclusive of property ex 


empt by law from execution. 
GEO. A. EVERETT. 


Sworn to before me this 22nd = — a 
R CK R. ORR, 
Notary Public, Kings County. 


Certificate filed in N. Y. Co. 


State oF New YORK, \ * 
And County of New Fort, 


I certify that on this 22nd day of September, 1885, before me per- 
sonally appeared the above-named F. W. Brooks and George A. 
Everett, to me known and known to me to be the individuals de- 
scribed in and who executed the foregoing bond, and severally ac- 
knowledged that they executed the same for the uses and purposes 


therein mentioned. 
FREDERICK R. ORR, 
Notary Public, Kings County. 
Certificate filed in New York Co. 


[Endorsed :] In the U.S. circuit court, northern district of Florida. 
The Union Trust Company vs. Southern Inland Navigation and Im- 
— Company and Trustees I. I. Fund of Florida. Appeal 

nd for costs. Approved Oct. 9, 1885. Thomas Settle, judge. 
Filed Oct. 10, 1885. Philip Walter, clerk. 
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532 Union Trust Company or New Yore 
v8. 


SoUTHERN INLAND NAVIGATION AND IMPROVEMENT COMPANY and 
Trustees OF I. I. Funp oF FLORIDA. 


I, Philip Walter, clerk of the United States circuit for the 5th judi- 
cial circuit and northern district of Florida, do hereby — that 
the foregoing ey paged from one to 531, is a true, full, and 
complete record of all the proceedings had and of the decree rendered 
in the above-entitled cause, on the 10th day of April, 1885, in favor 
of defendants, and that on the 10th day of April, 1885, the Union 
Trust Company of New York prayed an appeal to the Supreme 
Court of the United States from said decree, which was allowed. 

In testimony whereof I hereunto subscribe my name and affix the 
seal of said said circuit court, at Jacksonville, this 12th day of Octo- 
ber, A. D. 1885. 

(Seal U. S. Circuit Court, Northern Dist. of Florida, Fifth Circuit.) 


PHILIP WALTER, 
Clerk Circuit Court of the U. &, Northern District of Florida. 


Endorsed ou cover: N. Florida C. C. U. 8. No. 466. The Union 
Trust Company of New York, appellant, vs. The Southern Inland 
Navigation & Improvement Company and The Trustees of the In- 
ternal Improvement Fund of the State of Florida. Filed October 
30, 1885. 


_ 
4 


— 


~ 4 


IN SUPREME COURT OF UNITED STATES OF AMERICA, 
Ummon Trust Company or New York, Appellant, 


v8. 


SouTHERN INLAND NAVIGATION AND IMPROVEMENT CoMPANY and 
TRUSTEES OF THE INTERNAL IMPROVEMENT FuND oF FLORIDA. 


It is hereby stipulated and agreed by and between William Ful- 
lerton and C. P. & J. C. Cooper, sdlicitors for appellant, and Wayne 
McVeagh, Esq’r., solicitor for appellees, The Trustees of the Internal 
Improvement Fund of Florida, that the certified copy of the decree 
in the case of Charles Greenough, as administrator, etc., of Francis 


Vose et al. vs. Trustees of the Internal Improvement Fund of the. 


State of Florida et al., dated December 11th, 1883, hereto annexed 
(upon the certificate of the clerk of the United States circuit court 
for the northern district of Florida, also hereto annexed), shall be 
treated and considered as a part of the record in the case of Union 
Trust Company of New York vs. Southern Inland Navigation and 
Improvement Company and Trustees of the Internal Improvement 
Fund of Florida, now in Supreme Court of United States of America, 
in all respects as if the same had been duly incorporated in the 
record in said case filed in said Supreme Court on the 30th of Oo- 
tober, 1885, and of file in said Court. 

WILLIAM FULLERTON, 

C. P. & J. C. COOPER, 

_ Soliéitors-for A 
WAYNE MacVEAGH, 
Solicitor for Trus. I. J. F. of Fla. 


In the Circuit Court of the United States, Fifth Circuit & Northern 
District of Florida. In Equity. 


CARLES P. GREENOUGH, as Administrator, &c., of Francis Vose et al., 
v8. 


THe TRUSTEES OF THE INTERNAL IMPROVEMENT FUND OF THE 
STaTE OF FLA. e als. 


This cause coming on to be further heard, it is, on motion of The 
Trustees of the Internal Improvement Fund, defendants herein, no 
one objecting thereto, ordered, adjudged, and decreed as follows: 

Ist. That the injunctions heretofore granted herein against the 
trustees of said fund be and are vacated us to all further proceedings 
and actions of the trustees in the administration of said fund. 

2nd. That the receiver and master herein, Aristides Doggett, Esq., 
be and is discharged as such master and receiver from further ac- 
tion in the premises, and he is hereby directed to deliver to the trus- 
tees of said fund, on the receipt of their treasurer, all bonds and 


other assets of said fund held by him as such receiver or master, in- 
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cluding those of any “sinking fund,” and that he file his final ac- 
counts as such without delay for the action of this court thereon. 
3rd. That this cause stand dismissed as to all pending and future 
proceedings of creditors of and claimants or other persons against 
said fund, except tha? all pending petitions as to or on coupons, includ- 
ing that of Francis —— el al., trustees, and the petition of Samuel 
A. Swann for compensation, may proceed to a final hearing and dis- 
position herein: Provided, however, also, That nothing herein shall 
— the right of any holder or holders of bonds of the Talla- 
assee Railroad Company to file a petition herein claiming that the 
said trust fund is liable for the payment of the principal of the said 
bonds and interest accruing or to accrue thereon, for the settlement 
of the liability of said fund, in respect of said bonds or the interest 
accruing or to accrue thereon, and the duties of said trustees as to 
said bonds and interest: And provided further, That this court may 
settle the claim of said master and receiver as such for any compen- ‘ 
sation that may be due him. * 
Adjudged and decreed in open court this 11th day of December, | 


a 
A. D. 1883. 
THOMAS SETTLE, Judge. } 


Endorsement: Decree of Dec. 11th, 1883, dissolving injunction, &c. 
Filed Dec. 11th, 1883. Philip Walter, clerk. 


I, Philip Walter, clerk of the U. S. courts, 5th circuit, northern 0 
distriet of Florida, do hereby certify that the ſoregoing is a true and T2 
correct copy of its original now on file and of record in my office. : 

In witness whereof I hereunto set my hand and official seal, at 
the city of Jacksonville, in the district and circuit aforesaid, this the | 
5th day of January, A. D. 1889, and of the Independence of the U. b> 8 
S. the 113th year. 

[Seal U. S. Circuit Court, Fifth Circuit, Northern Dist. of Florida. ] 


PHILIP WALTER, Clerk. 


In U. S. Circuit Court, Northern District of Florida. N 
Caras. P. GREEN On, Adm’r, 
TRUSTEES a Fux or FA. >; 
In Matter of Petition of WILLIAM H. Guieason, H. C. Hepsurn — 


intervening. 


Union Trust Company 
v8. 
SouTHERN INLAND NAVIGATION AND IMPROVEMENT Co.; TRUSTEES , 
oF Imp. Funp or Fron. — 


It is agreed by the solicitors representing the parties in above- 3 
siyled suits that all testimony taken in said suits may be used as | | 
testimony in each of said suits as if taken in each, and that such 
portions of the record of the case of Francis Vose vs. Trustees I. I. 


oS 


d of Florida as refer to the matters ‘nvolved in above causes 
and are admissible as testimony may be used and re. I as testimony 
at the hearing of said above-named causes. 

ED. M. CHENEY, 
Sol. for Wm. H. Gleason and &. I. N & Imp. Co. 
FLEMING & DANIEL, 
Sol’s for Trustees of I. I. F of Fla. 
W. FULLERTON, 
C. P. & J. C. COOPER, 
Sol’s for Union Trust Co. and H. C. Hepburn. 


Endorsement : go to use testimony in each case. Filed 
Dec. 24th, 1884. Philip Walter, clerk. : 


In United States Circuit Court, Northern District of Florida. 


Tue Union Trust Company 
v8. 


Tux SouTHERN INLAND NAVIGATION Company and TrRusT£&EES OF 
INTERNAL IMPROVEMENT Fux or FLORIDA. 


I hereby certify that the decree in the case of Charles Greenough, 
administrator of Francis Vose, va. Trustees of Internal Improvement 
Fund of Florida, dated the 11th day of December, A. D. 1883, a true 
copy of which is hereto annexed, is a — of the record in said cause, 
and was used in evidence as a part of said record in the above-enti- 


tled cause of Union Trust Company vs. The Southern Inland Navi- - 


gation Company and Trustees of the Internal Improvement Fund 


of Florida at the hearing thereof, under the agreement contained in 
said cause as to using in evidence the record in said Vose case, a 


copy of which agreement is also hereto annexed ; and I further cer- 
tity that said decree was omitted from the copy of record in said 
cause of Union Trust ery vs. Southern Inland Navigation 
Company et al., now in United States Supreme Court, by mere inad- 
vertence, and properly forms a part of said record. 

In witness whereof I have hereunto set my hand and sea! of said 
U. S. circuit court for northern district of Florida this 7th day of 
January, A. D. 1889. . 

[Seal U. S. Circuit Court, Fifth Circuit, Northern Dist. of Florida. ] 


PHILIP WALTER, Clerk. 


[Endorsed :] — — Court U. S. 1888, Oct’r term. No. 191. 
The Union Trust Company of N. V., app't, us. The Southern Inland 
Navigation & Improvement Co. Stipulation and addition to record. 

(Stamped : Office Supreme Court U. 8. Filed Jan. 21, 1889. 
James H. McKenney, clerk. 
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IN SUPREME COURT OF THE UNITED STATES. 


THE UNION TRUST COMPANY OF NEW YORK, 
against 


THE SOUTHERN INLAND NAVIGATION AND IMPROVE- 
MENT COMPANY, AND THE TRUSTEES OF INTER- 
NAL IMPROVEMENT FUND OF FLORIDA. 


— ee ee 


BRIEF OF APPELLANT’S SOLICITORS. 


4 — — — — — — — — — — — — - ee — — — — 


WILLIAM FULLERTON, 
. C. Cooper, 
Solicitors for Appellants. 


THE v. T. CO. OF NEW YORK vs. THE 8. 1. N. 4 I. CO. ET AL. 1 


IN SUPREME COURT OF UNITED STATES. 
THE UNION TRUST COMPANY OF NEW YORK, 


0 


against 


THE SOUTHERN INLAND NAVIGATION AND IMPROVE- 
MENT COMPANY, AND THE TRUSTEES OF INTER. 
NAL IMPROVEMENT FUND OF STATE OF FLORIDA. 


1 Statement of Case. 


This is an appeal from a decree of the U. S. Circuit Court for 
Northern District of Florida, dated April 10th, 1885, dismissing 
the bill in this cause. 

The action is a bill in equity, filed on the 12th of April, A. D. 
1883, by the complainant, The Union Trust Company of New York, 
against the defendants, The Southern Inland Navigation and Im- 
provement Company and Trustees of the Internal Improve- 
ment Fund of State of Florida, and the purpose of the bill is to eu- 
force a trust deed or mortgage executed by said defendant, “The 
Southern Inland Navigation and Improvement Company,” to the 
complainant to secure its first mortgage bonds. 

The bill was filed at the instance.of Henry C. Hepburn, the 
owner and holder of fifty of said bonds, and the prayer of the bill 
is for a sale of the lands aud property described in the mortgage, 
to pay these and all bonds secured by said mortgage actually issued 
and outstanding, on account of non-payment of interest and Sink- 
ing Fund by said defendant company, and total failure to perform 
any of the conditions of said mortgage. 

The defendant company, The Southern Inland Navigation and 
Improvement Company, is 8 corporation organized under Acts of 
Legislature of the State of Florida; Acts of 1868 and 1869, Chap- 
ters 1644 and 1706, as follows: 


CHAPTER 1644. 
2 Acts 1868. 


“An Act to organize The Southern Inland Navigation and Im- 
“provement Company.” 

Whereas, The interests of the State will be greatly promoted by 
encouraging a system of Inland Navigation and Communication, so 
that the interior portions of the Peninsula of Florida and the 
Indian River country may find a cheap and easy outlet for their 
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surplus products, and thus induce immigration to that now neglect- 
ed portion of the State: Therefore, | 


Section 1. The people of the State of Florida, represented in 
the Senate and Assembly, do enact as follows: 

That S. W. Nelson, Charles L. Mather, W. H. Hunt, Herbert 
Reed, Robert Erwin, M. H. Alburger, Thomas W. Osborn, William 
W. Ross, and W. H. Gleason and such other persons as may become 
associated with them by becoming stockholders in said corporation, 
their successors and assigns, shall forever be a body corporate and 
politic by the name of “The Southern Inland Navigation and Im- 

rovement Company,” and by such name shall be capable in law to 
uy, sell, purchase, hold and convey, and have conveyed thereto, 
any personal, real, or mixed property or estate, to receive donations 
of land or other property, to build and construct wharves, steam- 
boats or other vessels, and to navigate the same, to contract and be 
contracted with, to issue bills of lading, and of such evidences of 
debt as they may find necessary for carrying into effect the full in- 
tentions of this Act, to mortgage the whole ora purt of their real 
estate and franchises, to sue and be sued, to plead and be impleaded, 
defend and be defended, in all Courts of law or equity iu this State, 
orin the United States, to have a common seal and alter and renew 
the same at pleasure, to regulate the manner in which shares may be 
subscribed and transferred in said corporation, to make rules, regu- 
lations and by-laws for the government thereof, and do all 

3 lawful acts incident to a corporation, which may be neces- 
sary and proper for the convenient management of its affairs. 


Section 2. Be it further enacted: That the said company shall 
annually hold an election, at such times and places, and under such 
regulations and restrictions, as they in their by-laws may prescribe, 
for as many directors, to be previously determined on and declared 
in their by-laws, and the directors when elected shall elect a presi- 
dent and such subordinate officers and agents as may be deemed 
necessary, and at any time dismiss them from office, and the said 
Board of Directors shall be capable of exercising such other powers 
and authorities for the well governing and —— the affairs of 
the company as to them shall appear conducive to their interests. 
A majority of the Board of Directors shall constitute a quorum, 
and until an election shall be held, the persons named in the first 
section of this Act shall constitute the Board of Directors. 


Section 8. Be it further enacted : That the capital stock of said 

company shall be two hundred and fifty thousand dollars, to be di- 

vided into shares of one hundred dollars each, and the 

4 same may be increased from time to time, as the Board of 
Directors may deem expedient. 


SEcTION 4. Be it further enacted: That in all elections for directors, 
the shareholders may vote in person or by proxy, and shall be enti- 
tled to a vote for each and every share, nA in case of a vacancy in 
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the Board of Directors, such vacancy may be filled by the remaining 
members of the Board of Directors. 


Section 5. Be it further enacted : That the said company or cor- 
poration shall have the right of connecting the waters of Key Bis- 
cayne Buy by the way of the different inlets, Lake Worth, Indian 
River, Mosquito Lagoon, and Halifax River with the St. Johns 
River or its tributaries, 2 canals, and to dredge out the inside pas- 
sage from Key West to Key Biscayne Bay, and the inside passage 
from the St. Johns River to St. Marys River, so as to make a steam- 
boat navigation inside from Key West to Fernandina. And to ef- 
fect the said object, the said company shall have the right to im- 

rove any of the said rivers, inlets or lagoons, by dredging, canal- 

ling, or making cut-offs, and to construct any locks, dams or em- 

bankments, and to erect such other work or works, as they may 

deem necessary for making, repairing, or keeping in repair 

5 any of such works, which may be necessary to — 
and perfect such inland navigation. 


Section 6. Be it further enacted: That it shall be lawful for the 
President and Directors of said company, or their properly author- 
ized agents, to enter upon any land or lands, public or private, for 
the purpose of cutting any canal, or to take from any land most 
convenient to their works, any timber, stone, earth, or other mater- 
ials which may be necessary for the construction of, and the keeping 
in repair said works and improvements. 


Section 7. Be it further enacted: That whenever the said com- 
pany shall take possession of, and use any lands, timber, stone or 
other material, owned by private individuals, for the route and site 
of said works, or for the construction and keeping in repair the same 
or any part thereof, and the — cannot agree upon the value of 
the damages sustained, it shall and may be lawful for the President 
and Directors of said company, or their lawfully authorized agents, 
to apply to the Circuit Judge of the Circuit Court of the County in 
which such lands, stone, timber or other materials lie, for a writ ad 
quod damnum, directed to the sheriff, or other officer qualified, to 
summon five disinterested persons, who are jurors, to meet and value 
the said property upon oath, to be administered to them by any per- 
son — of administering an oath, who shall take into considera- 
tion the damages sustained, as well as the benefits to be derived 
from said works or improvements, and true appraisal make of said 
damages and file same with the County Clerk, and upon the owners 
thereof making a release thereof to the said company, and filing the 

same in the County Clerk’s office, the said company shall 

6 pay the damages as so assessed within sixty days after 
aving been notified by the Clerk of the Circuit Court 

that the release is properly executed and filed in his office, and 
shall pay the same to the County Clerk for the use of the claim- 
ants, und the company shall pay all expenses incurred in issuing 
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said writ, and the appraisers shall receive two dollars a duy while 
engaged in such duty. 


Section 8. Be it further enacted : That there is hereby granted 
to the said company, by and with the consent of the Board of Trus- 
tees of the Internal Iunprovement Fund of Florida, the right of way 
through all lands owned by the State, and the title to lands for four 
hundred feet on each side, on any of the canals cut, or streams im- 

roved, as well as all lands that may be given to the State of Florida 
the Government of the United States, to aid in any of the improve- 
ments contemplated by this Act, and the Board of Trustees of the In- 
ternal Improvement Fund are authorized to make such con- 
7 cessions of land to the said company, to aid in the completion 
of said improvements, as they may deem for the best interests 

of the State. 


Section 9. Be it further enacted: That the President and di- 
rectors of said company shall be authorized to agree upon such rate 
of tolls for the use of such navigation as they may deem reasonable, 
and as shall be approved by the Board of Trustees of the Internal 
Improvement Fund; and the said company may collect tolls on all 
vessels or other water craft, which may pass or repass through any 
canal which said corporation may cut or construct, or that may 
pass or repass through any channel they may have dredged or deep- 
ened, and said company shall be entitled to demand and receive 
said tolls upon all produce, merchandise, goods or other articles, 
which may be transported through any of the canals cut or waters 
improved by the said company; and all produce, goods, merchan- 
dise, boats, or other articles or things which may be transported or 
conveyed through any of said canals constructed or waters made 
navigable, shall be liable for the tolls and fees fur which they are 
— chargeable, and may be detained until the same be paid 
and acquitted. 


Section 10. Be it further enacted: That the said company shall 
pay a tax of five per cent. to the state upon all dividends made 
y said corporation to the stockholders thereof, which shall be in 
lieu of all taxes whatever; and as & bonus for the privileges herein 
granted, the state, upon the completion of said work, may purchase 
the said canals or improvements of the company at any time within 
ten years thereafter, by paying to the said corporation the cost of 
ee and ten per cent. interest per annum upon the cost 
thereof. 


INLAND NAVIGATION & IMPROVEMENT CO. ET AL. 8 


CHAPTER 1706. 


8 Acts or LeeIisLtature or FLORA, 1869. 


“A bill to amend an Act approved July 28, 1868, entitled ‘An 
Act to Organize the Southern Inland Navigation and Improvement 
Company.” 

The People of the State of Florida, represented in Senate and 
Assembly, do enact as follows: 


Section 1. That S. W. Neleon, Charles L. Mather, William H. 
Hunt. Herbert Reed. M. L. Doyle, N. H. Moragne, Thomas W. 
Osborn, William W. Ross, and W. H. Gleason, and such other per- 
sons as may become associated with them by becomi stockholders 
in said corporation, their successors and assigns, shall forever be a 
body corporate and politic by the name and style of “The South- 
ern Inland Navigation and Jmprovement Company,” and by such 
name shall be capable in law to buy, sell, purchase, hold and con- 
vey, and have cenveyed thereto, any personal, real or mixed prop- 
erty or estate, to receive donations of land or other property, to 
build and construct wharves, steamboats or other vessels, and to 
navigate the same, to contract and be contracted with, tu issue bills 
of landing, and such evidences of debt as they may find necessary 
for carrying into effect the full intentions of this Act, to mortgage 
the whole or any part of their real estate and franchise, to sue and 
be sued, plead and be impleaded, defend and be defended, in all 
Courts of law and equity in this State and in the United States, to 
have a common seal aud alter and renew the same at pleasure, to 
regulate the manner in which “shares may be subseribed and trane- 

“ferred in said corporation, to make rules, lations and 
9 “by-laws for the government thereof, and do all lawful 
“acts incident tu u corporation which may be 

“and proper for the convenient management of its affairs.” 

The Trustees of The Internal Improvement Fund of State of Flor- 

ida, consist of the Governor of the State, Comptroller, Treasurer, 
Attorney-General and Commissioner of Lands and Immigration, 
and were created by Act of 6th of January, 1855, of Laws of Flor- 
ida, copy of which is appended hereto so far as it applies to this 
case. 
It will be seen by reference to this Act that Title to “The In- 
ternal Improvement Lands” and “Swamp and Overflowed Lands,” 
granted by the United States to the State of Flordia, is vested by 
this — in said Trustres, with certain duties and powers therein 
specified. 

POn the 10th day of February, A. D., 1871, the then Trustees of 
the Internal Improvement Fund of Florida, executed a deed to a 
large amount of suid lands to the defendant, “The Southern Inland 
Navigation and Improvement Company”, attached as Exhibit A“ to 
the Bill, and found from pages 6 to 38 in printed record. 
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To raise money and carry out the purposes of its creation, and 
of said grant of — on 20th of March, 1871, said defendant Com- 
pany executed to the complainant in this cause its trust deed or mort- 
gage of said lands and its other property, to secure bonds which it pro- 
posed to issue and dispose of. The deed to the defendant Com- 
pany and the mortgage were both duly recorded in the proper offi- 
ces in the counties where the lands are situate, shortly 
10 after their execution. For copy trust deed o: mortgage 
see pages 40 to 56 of printed record. 

The defendant company through William H. Gleason, its Presi- 
dent, duly authorized so to do, in 1875, borrowed from one W. H. 
Bennett 3000 pounds English money, and gave him the company’s 
obligation therefor and deposited with him fifty of its first mortgage 
— as collateral to secure said loan, with power to dispose of 
said bunds and apply proceeds of sale to payment of said loan. 

The amount so borrowed was not repaid to Bennett, and in 1882 
he sold the bonds to Henry C. Hepburn, at whose instance this suit 
is prosecuted, and these are the fifty bonds mentioned in the bill. 
See printed record, pages 90 to 93. 


The defendant company in its answer, and its President, W. H. 
Gleason, in his testimony, in substance admit these facts and do 
not resist the complainants’ right to enforce the payment of these 
fifty bonds out of said mortgaged property. See deft’s. answer, 
pages 76 and 77. Testimony of Gleason, pages 99 to 101, 112, 114 
& 117 of record. 


The only resistance to the granting of the relief prayed in com- 
plainant’s bill is made by the Trustees of the Internal Improvement 
Fund of Florida, and their defences may ve summed up in three pro- 
positions, to wit: That the Trustees who executed the deed of Feb- 

ruary 10th, 1871, to the defendant company, had no au- 
11 hority to execute such deed and in so doing exceeded their 
powers. 

That the said deed was without consideration or for an invalid 
consideration. That in a suit pending in the U. S. Circuit Court 
for Northern District of Florida in which Francis Vose was com- 
plaint and said Trustees of Internal Improvement Fund, et al, were 
defendants, this deed to said defendant company of February 10th, 
1871, from Trustees of Internal Improvement Fund of Florida was 
annulled, and is now of no force or effect. 


That they, the said trustees have sold a part of said lauds to pay 
off certain other liens thereon, and they still have part of them, as 
alleged in complainant's bill. See petition of Trustees of Internal 
Improvement Fund, pages 62 and 63 of record, also answer of said 
Trustees, pages 65 to 75 of printed record. 


On some of these grounds, but on which of them does not appear 
in the record, the Court below dismiesed complainant’s bill, but we 
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insist that none of the defences, alleged or attempted to be proven, 
justified the decree of the Court below, denying relief prayed by 
complaint, or the dismissal of the bill, and we assign this decree 
as error. For decree see page 270 of printed record. 


12 ARGUMENT. 


The first few pages of the answer of the defendant trustees, 
from 66 to 70 in printed record, attempt to raise the defense of a 
want of power in their predecessors to execute the deed of Febru- 
ary 10th, 1871, of the land involved - in this suit to the defendant 
company, “The Southern Inland Navigation and Improvement Com- 
pany”, and in support of this idea, 1t is alleged that the canal, for 
the construction of which defendant was created, is not the canal 
mentioned in the act of 1855, creating said trustees and Lo ee > 
their powers and duties, but that in 1857 an act was provid- 
ing for the construction of such a canal as was contemplated by the 
Internal Improvement Act of 1855; nothing however having been 
done under said act of 1857, towards constructing such canal, said 
act wus repealed in 1862, and the lands donated in aid thereof were 
restored to said Trustees. 

We fail to sce in what sense any of these allegations affect the 
powers of the Trustees on 10th of February, 1871, to execute the 
deed that they did to the defendant company. 

It is true that by the 4th Section of the Internal Improvement 
Act of 1855, a canal from St. Johns River to Indian River is men- 
tioned as a proper subject of internal improvement to be aided out 
of said trust fund, and an examination of the acts incorporating 
said defendant company, “The Southern Inland Navigation & Im- 
provement Company”, also the proceedings of said Trustees, relative 
tu said grant of land to the defendant company, shows that the 
canal which the defendant company was chartered and undertook 
to construct, included and covered the route from St. Johns River 
to Indian River, and was intended to go further north and south 
than those poir ‘s. 


See Acts of 1868 and 13869, incorporating “The Southern 
13 Inland Navigation and Improvement Company” heretofore 


recited. 
See pages 140 and 141 of printed record. 


But even if these were entirely different canals, the legislature of 
the State of Florida had power to declare it a proper subje t of im- 
provement out of this trust fund, and to authorize the Trustees of 
this Internal Improvement fund to convey lands to this defendant. 
This the legislature did by Section 8 of Act of 1868, Chapter 1644, 
above recited. 
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The legislature did not entirely lose its control over this public 
domain by passing this act uf 1855, creating these Trustees; it 
could at any time add to the list of beneficiaries of the act of 1856, 
provided it did not conflict with any already vested rights. 


See case St. Johns R. Co., vs. Trustees, &c., 16 Fla. Reps., 
page 545, construing this act. 


Again the Act of 1855 leaves the sale of lands, and the methods 
and manner in which these Trustees should attain the principal end 
of draining and reclaiming this land and improving the trust lands 
entirely to the Trustees. 


See Sections 2 and 16 of Act 18658. 


This canal of “The Southern Inland Navigation and Improvement 
Company” was a scheme for draining and improving a wild, uninha- 
bited country, as will be seen by reference to proceedings of the 
Trustees, pages 140, 141 and 142 of this printed record, and on 
those grounds the Trustees had power to convey to the defendant 
land to aid their enterprise, and no one could complain except some 
prior creditor of the fund, and not succeeding Trustees, us is ut- 
tempted in this suit. 


See Trustees, &c., vs. Gleason, 15 Fla. Reps., 398, also 
14 Trustees, &c., vs. St. Johns Railway Co., 16th Fla. 545; also 
Daniels vs. Tearney, 12 Otto, 415-422. 


The Trustees in February, 1871, were justified in making this 
deed by the Acts of 1868 and 1869, incorporating this company, 
and the title of the defendant company to this land arises frum this 
legislative grant as much as it does from the deed of February 10th, 
1871. 

See Section 8 of Act 1868, Chap. 1644. 


This was not purely a donation by the Trustees to this defendant 
company, the company was to pay and did pay $25 a section for 
the land. which sum was estimated to be the amount of other liens 
or Claims due on this land, and the terms of sale were by the Act of 
1855, left to the Trustees. 


See page 142 of record; Gleason's testimony page 150 of 
15 record. 7 
Receipts from Treasurer of Board, page 75 of record. 


As to the defence of the consideration paid by defendant com- 
‘pany, what we have said above applies directly, but the question as 
to whether there was or was not a consideration for this deed can 
not affect complainant’s rights. 

The predecessors of the present Trustees executed the deed to 
the defendant company, and thereby put it into the power of said 
company to incumber the lands and raise credit upon them, and 
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thejr succeesors in the trust will not be permitted in a suit by 
creditors holding, liens (on this land) created by the defendant com- 
pany to raise the question of consideration or no cousideratiun, that 
question might arise in a suit between the defendant company and 
the Trustees, but cannot in this auit. 


16 See 12 Otto Reps., 415 and 422. 
66 6 46 60 267 


W. H. Bennett to whom the defendant company transferred these 
fifty bonds on which this suit is based, took them in good faith, 
and as an innocent holder; he had no knowledge of any transactions 
between the company and the Trustees except the deed of record, 
but he used unusual caution at the time he made his loan, and ac- 
cepted these bonds; he made inquiry as to the title of the com- 
pany to these lands and certificates were delivered to him from all 
the registry offices in the counties where the lands were situated, 
showing the title free and unincumbered to these lands in the de- 
fendant company, also certificate under great seal of the State of 
Florida from the Governor of the State of Florida, President of 
the Board of Trustees of Internal Improvement Fund, and from the 
Commissioner of lands of the State and Secretary and Treasurer 
of the Board, ali showing complete title to these lands in this com- 
pany and the certificate of Secretary of State of the United 
States us to these officers and the credit that might be given them 
as such officials. This was an exercise of more than the prudence 
required of persons taking negotiable paper not yet due, such as 
these bonds, for value, and W. H. Bennett was in every sense an in- 
nocent holder for value of these securities. When the sale of the 
bonds was made to Henry C. Hepburn he used equal precaution and 
all of these certificates were delivered to him at the time of his pur- 
chase. 

See testimony of W. H. Bennett and George A. Everett and cer- 
tificates in printed record, pages 102 to 100 inclusive. 


For amount of prudence required of persons taking bonds and 
securities and the protection afforded them see following authori- 


ties. 

1 Wallace, 83. 
17 6 Otto, 267. 

4 Otto. 104. 

8 Otto, 502. 


We respectfully call the Courts attention to the fact, that there 
is not a word of proof in the record showing any fraud or the taking 
of an invalid consideration for the lands by the Trustees who exe- 
cuted the deed to the defendant Company; if this defense could be 
made against complainant, which we deny, we say it is not sustain- 
ed or proven. 


These certificates of title made by the Trustees of the Internal 
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Improvement Fund predecessors in office of these defendants, estop 
the defendants from denying the right of an innocent creditor who 
advanced money onthe faith of these certificates, from collecting 
his morey out of the security, title to which was by said certificates 
guaranteed and assured. Should we concede that the Trus- 
tees committed a wrong in executing the deed or that they 
received no consideration for it, or the lands had been restored to 
the fund for the benefit of creditors, this guarantee estops succeed- 
ing Trustees from resisting this just claim of a creditor who acted 
on said guarantee. Asa general rule Trustees are bound by the 
acts of their predecessors in the trust. The exceptions are in cases of 
actual fraud between said Trustees and parties seeking relief, which 
frauds must be alleged in the pleadings and established by proof. 
The case of complainant here ig not open to any such criticism. 


See case of Partin vs. Stone, 1 McCreary 445. Story’s 
18 Eq. Jur. Sec. 385, 13 Peters, 10% How., 172. 102 U. S., 68. 


101 U. S., 494, and cases already cited. 


CMF 
Biglow on Estoppel, pages 561 to 567, and 337, 3 Woods, 
678. %. 222 42/ 


And this estoppel both by matter of deed, and in 7 binds 
these succeeding Trustees as privies in title and estate of their pre- 
decessors. 


18 How. Reps. 85,6 Peters. 611. Biglow on Estoppel 
337.7 ap 


These Trustees are bound by the acts of their predecessors, al- 
though they are public officers, for the State itself nay be bound 


by estoppel. 
11 Fed. Rep., 389. 
5 sé 66 334. 
2 Paine 6558. 


The important question presented by the defense of the trustees 
in this case is as to the effect of the proceedings and decrees in 
the case of Francis Vose ve. The Trustees of Internal Improvement 
Fund, et al, referred to in their answer, and set out in the record in 
this cause, upon the rights of complaintant herein, and those it re- 

resents. It is contended on the part of the Trustees that the deed 
rom their predecessors to the defendant compaay, “The Southern 
Inland Navigation and Improvement Company”, of February 10th, 
1871, was executed pending a suit by Francis Vose vs. Trustees of 
Internal Improvement Fund, et al, to enforce the lein of certain 
coupons he held upon said lands, and the balance of said trust 
fun , and that in that suit by a decree of December 4th, 1873, this 
eed to said defendant company was cancelled, and therefor com- 
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plainant cannot enforce its trust deed made to it by The Southern 
Inland Navigation and Improvement Company” of the 

19 lands included in said deed from said Trustees of Internal 
Improvement Fund, to said defendant company. 


See answer of Trustees, page 70 printed record. Copy of de- 
cree pages 250 to 252 inclusive, of recurd. 


Proceedings in Vose case, from pages 151 to 254 of printed re- 
cord. 


In reply to this allegation we say that the complaintant was never made 
a party to the Vose litigation, and is in no measure affected by these 
ose proceedings or said decree therein. 


No one is bound by a decree except the parties to the suit, and 
chose claiming under them, who acquire their rights after the plead- 
ing on which the decree is based, is filed. In this case the deed from 
the Trustees of the Internal Improvement Fund to Southern Inland 
Navigation and Improvement Company, was executed February 
10th, 1871, and the trust deed from said company, to the com- 
plainant was executed on the 20th of March, 1871, and recorded 
shortly thereafter. 


This trust deed to complainant is nowhere mentioned, and com- 

plainaut is not mentioned in either the bill or any of the 

20 petitions of Vose; and it is not shown that complainant 

or any One it represents had any notice of the Vose pro- 
ceedings. 

The original Vose bill contains but one allegation touching lands 
vf Southern Inland Navigation and Improvement Company, and 
that is: That on July 28th, 1868, the trustees attempted by reso- 
lution to secure said company about 40,000 acres of land, but what 
land is not mentioned, nor is any relief asked in that bill as to said 
company or said land. See page 156 of record. And the land re- 
ferred to in Vose's bill certainly is nut the land included in the deed 
from Trustees to Southern Inland Navigation and Improvement Com- 
pany, and in trust deed from said company to complainant, for the 
resolutions and proceedings of the trustees in reference to land con- 
veyed by said deeds were passed February 13th, 1869; see page 140 
of record. All of the proceedings of the trustees relative to the is- 
sues in this cause, were by consent made testimony; see page 126 of 
record; and no such resolution as that of July 28th, 1868, referred 
to in Vose’s bill was ever filed, if any such was passed. If such res- 
olution was ever adopted it referred to the 400 feet along the 
route of canal mentioned in the Acts incorporating defendant com- 
pany. Sce Sec. 8 of Act 1868, Chap. 1644, also following author- 
ities. 

Miller vs. Sherry, 2 Wallace, 237. 5 Bissel, 367. 1 


Pease. (59 loo, 99 r 10% 
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21 McLean, 321. 2 Pomeroy’s Eq., sec. 634, and cases 
cited in notes. 

The answer of the trustees alleges that some time in 1871 or 
1872, proceedings were taken in the Vose suit to caucel this deed 
of March 20, 1871. We say no such proceedings were ever had or 
taken in that suit. 

In April, 1871, after the 18th of said month, and after the trust 
deed to complainant had been executed and recorded, (for dates of 
record of said deed, see page 55 of record), Francis Vose filed his 
petition in said cause, praying for a receiver, and for rule against the 
then trustees to show cause why they should not be punished for viola- 
tion of an injunction in said cause, and no relief whatever is prayed 
as to said defendant company; but as a mere inducement to the 
prayers for a Receiver, it is stated that prior to the filing of the bill, 
the Trustees had undertaken to convey a much larger quantity of 
land than in the bill mentioned for an inadequate consideration, 
but the sale was consummated after the injunction, by delivery of 
the deed to W. H. Gleason, agent of the company. This etition 
shows that Vose knew the deed had been executed, but he does not 
tile any supplemental bill to cancel it, nor does he in the petition 
pray for any relief as to this deed. 


For petition see page 175 of record. 


And on April 22, 1872 said Vose filed another petition in said cause, * 


reciting among other things that said Trustees had sold to “The 

Southern Inland Navigation and Improvement Company”, or Glea- 

sun, 23,116.01 acres for $28,116.01, aud received coupons in payment, 
and said Vose again prayed for a Receiver and for punish- 

22 ment of Trustees for coutempt; but there is no relief prayed 
as to this company or the land deeded to it. 


Page 206 of record. 

These are the only pleadings in the Vose case mentioning these 
sales to the defendant company, and both of them subseguent to the 
trust deed to complainant, and complainant was not made a party 
thereto, nor any relief prayed as to it, or the said trust deed to it. * 

The Vose bill did not create any notice or lis pendens as to com- 
plainant, because it does not describe or refer to the land covered 
by the deed to complainant, and because it seeks no relief as to 
gaid land, or the defendant company. 

4 Johns Chan. Rep. 38, 9, Paige 315. 

The bill to create a lie pendens and notice must describe the 
lands intended to be affected by it, and pray for relief as to same, 
and with such definiteness as to notify subsequent purchasers that 
the title of defendant to said lands is brought in question by that 
suit. 


Bump on Fraudulent Conveyances, page 538. 
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Miller vs. Sherry, 2 Wallace, U. S. Sup. Ct. Reps. 287; 
2 Pomeroy Eq., Sec. 634, 22 Ala. Reps. 748. } 


These petitions in reference to Conveyances to S. I. Nav. & I. 
Co., having been filed subsequent to deed to complainant, created 
no lis pendens as to the lands therein conveyed. Lis pendens exists 
only from time of filing the pleading, and issue of process thereon. 
This complainant was not made a party to the bill or the petitions, 
— hence any decree thereon could not affect its rights in said 
ands. 


23 Bump on Fraudulent Conveyances, 538. 
Miller vs. Sherry, 2 Wall, U. S. Sup. Ct., 237. 


It is true the injunction issued in the Vose suit enjoined the 
Trustees from donating or disposing of the trust lands, except in 
accordance with the terms of the Act of 1855, or from selling them 
for aught else than the currency of the United States; but, as 
is well said in the answer of several of the then Trustees, the 
contracts of sale of this land had already been made and the pur- 
chase money received by the Trustees, long before the injunction is- 
sued; and although the formal execution of the deed was after the 
injunction, yet the sales having been closed and the purchase mone 
received before the injunction; said injunction did not apply tu this 
transaction, and the Trustees were bound to make the deed, and de- 
fendant company could have compelled the making of deed. 


The American doctrine is well settled that where the purchase 


money has been paid before the suit is instituted in reference to the 


land, subject matter of such sale, the purchaser and his assigns ure 
not affected by the suit, but are entitled to adeed without reference 
to such suits. oi 


24 2 Pomeroy, Sec. 637 and cases cited. . 4 erechst ow Le 


dena fra 2 rT Z 
For sale of this land by Trustees, ‘see pages 140 to 146 Tnclusive, 3 
of record. Receipt of purchase money, page 126 of record. An- 


swers of Trustees, pages 212, 218 of record. 

But this was not a mere sale of these lands by the Trustees; it 
was a grant by the State to this defendant company for drainage 
and improvement purposes, and this grant was simply carried out 
and confirmed by the Trustees by making their deed. And the 
Legislature, having authorized it, and the concession having been 
made before the injunction issued, the deed was not a violation of 
the injunction. 

Date of injunction was December 6th, 1870; date of concession 
of land, February 13th, 1869, and order for deed made February 
2nd, 1870; and finally ordered September 19th, 1870. 

Even if the making of this deed be considered in violation of the 
injunction, can these succeeding trustees plead that, as avoiding the 
deed in a suit by a creditor who has given credit on the faith of the 
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deed? The position of these Trustee is very diflerent from that of 
Vose. He was himself a creditor who asserted certain conveyances 
of the trust fund, were in fraud of his rights. These Trustees are 
successors in title of the persons who made the deed, complained 
of, sv that complainant cannot be affected by that attempted de- 
fense, and these defendants cannot raise it. This deed was not 
treated by the Court, in that cause as a contempt, for the Trustees 
were never punished in any manner for such contempt in making the 
deed; the only order on either petition was to appoint a receiver. 


25 See pages 254 and 255 of record. 


A purchaser pendente lite from a defendant is only affected by so 
much of the suit as touches the = of the plaintiff; the suit is 
not notice of the rights of another defendant. 


2 Pomeroy’s Eq., Sec. 638. 

We come now to consider the decree itself which the defendant 
Trustees contend cancelled this deed from Trustees to defendant 
company. This decree is dated December 4th, 1873, and the por- 
tion of which it is alleged has the effect of cancelling this title isas 
follows: 

“It is further ordered, adjudged and decreed that the contracts or 
“agreements entered into by the trustees of the I. I. Fund, with the 
“corporation known as the Southern Inland Navigation and Im- 
“provement — — be rescinded, and the same are hereby declar- 
“ed to be null and void, and the lands undertaken to be conveyed or 
“contracted to be conveyed, shall be restored to the said Internal 
“Improvement Fund and be subjected to sale by the agents appoint- 
“ed - decree of this Court, rendered during the term, in accord- 
‘ance with the provisions of said decree.” 


This decree only cancels such contracts or agreements as then ex- 
isted between the said company and the Trustees, and only affects 
Uands to be conveyed. It has no reference to an executed deed or to 
lands already conveyed, and as we shall show from the record, was 
never intended to affect this deed to defendant company, or the 
lands therein conveyed. 

At the time this decree was made, the Trustees were under con- 
tract to convey to the defendant company several hundred thousand 
acres more of other and additional lands not included in their deed 
of February 10th, 1871 to said company. For this contract and 
description of the land still remaining to be conveyed, see proceed- 
ings of the Trustees, of March 30th, 1871, page 147 of printed rec- 

ord, and testimony of W. H. Gleason, President of said 
26 company, on page 100 of record. 


The Court was informed of this contract and these lands yet to 
be conveyed, because by its decree, dated December 7th, 1871, found 
on page 241 of record, it ordered its master to inquire and state to 
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the Court All agreements or contracts which may have been en- 
tered into by the said Trustees, and if originally executory, how far 
executed,” &c. Also the amount of land already conveyed, &c., 
see pages 241, 242 and 243 of record; and the Trustees are ordered 
to produce before him all deeds, books, papers and writings in their 
possession, showing the facts to be inquired about. 

Further, the Court recognizes and confirms the distinction be- 
tween lands conveyed and contracted to be conveyed to this company, 
and excepts them from a sale ordered made of the remaining trust 
lands, by its decree of December 16th, 1871, page 245 of record. 


Mr. Vose, in his petition of April 18th, 1871, also uses the lan- 
guage “undertaken to convey” as meaning lands not yet conveyed, 
but to be conveyed, in referring to this very deed to the defendant 
company, when he says, Prior to the filing of his bill, &€., the 
“Trustees had undertaken to convey to the company”, &., but sale 
was not consummated until after, &c., and not perfected by delivery 
of the title deed to Gleason, Manager of Company until within a 
month, &c. See page 175 of record. 


There has been no pleading filed by Vose praying for a cancellation 
of this deed, and the Court certainly would not have made a decree 
granting relief without any pleading upon which to base same, or any 
prayer for same. 


27 4 Sawyer, 424. 


While it was adjudged that defendant company had been made a 
party to that suit, and pro confesso entered against it, yet even 
where a pro confesso has been entered against a defendant, the decree 
must fullow the allegations and prayers of the bill. There were 
no allegations or prayers in the Vose bill in reference to this deed 
or the land therein conveyed, or to the company, hence the 
Court could not have intended this decree to refer to that deed. 


This view is supported by the fact that another company, the N. 
Y. & Florida Land, Lumber & I. Co., are alleged in same bill to have 
concessions from the Trustees of a large umount of land, and said 
company is prayed to be enjoined from further action under their 
contracts and agreements with Trustees and from locating, select- 
ing or selling the lands, and this is all contained in the injunction 
issued on the bill. 


Further, when the Court cancelled the deed to this Florida Land, 
Lumber & I. Co., it ordered the land reconveyed by that company 
to the Trustees, and this it would have done in case of deed to this 
defendant company if it had intended by the decree of December 
4th, 1873. to cancel the title of company to lands already deeded 
to it. 


For Vose bill on this point see pages 156 and 166 of record. 
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Also see pages 247 and 248 of record showing reconveyance by 
Florida L., L. & I. Co., to Trustees. 


The form of a decree of cancellation of a deed in suit in equity is 
common. It is, to deliver up the deed for cancellation, to decree 
a re-conveyance of the land and to enjoin assertion of title by de- 
fendant under the deed. None of these things are decreed or or- 
dered in this decree of December 4th, 1873. 


28 For form of decree see Daniels, Chany. Prac. 


As a decree of cancellation of this deed could not have been made 
on these petitions of Vose referring to same, a supplemental bill 
was required. Only some interlocutory order can be made on a 
petition, not relief final in its nature, as the cancellation of a deed. 

Again, the pro confesso having been taken against the company 
before the filing of the petitions in reference to thie deed, of course new 
process would have to issue to the defendant company before any 
decree could be made on this new case made by the petitions. 


See case Trustees I. I. Fund vs. J. P. & W. R. R. Co. et al. 
16 Fla., Reps. 730. 


Hence, the Court, being learned in the practice of a Court of 
Equity, cannot be held to have intended to grant relief that it had 
no power under the pleadings to grant. 


A true construction of the words “contracts and agreements” and 
“undertaken or contracted to be conveyed” certainly does not 
justify or warrant the idea of the defendant Trustees in this 
suit, that this decree of December 4th, 1873, in Vose case destroyed 
this title and all of complainant’s rights in the premises. Those are 
words of ordinary use, with accepted meanings, and refer to matters 
still executory, not perfected by deed executed. 


The next view of this case to be examined is as to the effect of 
the decree of December 4th, 1873, and the deed from the Trustees 
to defendant company upon the balance of the lands described in 

that deed, still left in possession of the Trustees after pay- 
28 ment of Vose and the other creditors who enforced their 
liens in the Vose suit. 


The bill in this suit alleges that the Trustees have sold upwards 
of 100,000 acres of this land, and the Trustees, in their petition for 
leave to answer, see pages 62 and 63 of record, say That by said 
“decree the lands covered by said deed were restored to the posses- 
“sioi of these petitioners, and they still have part of them, as 
“alleged in said bill of complaint. They have sold a part thereof 
tens directed by said decrees, to pay off the lien and indebtedness 
“against said fund held by said Vose as well as other persons in 
“the shape of coupons of railroad bonds, which were under the pro- 
“visions of the Internal Improvement Act of Florida, a first and 
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„preferred lien on said lands in year 1876,” and by their answer 
said Trustees state, on page 72 of record that they have “sold and 
“conveyed parts of said land to divers persons,” &c., and reserve 
the right to show to whom, &c. 

It is clear that by far the largest portion of this land was in the 
possession of these Trustees at time of commencement of this suit. 


If the decree of December 4th, 1873, did have the effect of cancel- 
ling and annulling the deed of February 10th, 1871, to the defend- 
ant company (which we deny) yet it only had that effect for the 
benefit of and at the suit of a creditur injured thereby, and as soon 
us he was satisfied, any balance of the land remaining would go 
back to the grantee subject to the liens put me it by the grantee, 
certainly would become, in the hands of the Trustees (if it did not 
returu to the grantee. the company) subject to the claims of an 

innocent creditors who had advanced the company credit 
29 on the faith of this deed trom said Trustees’ predecessors 
in the trust, to said company. 


This decree was made at the instance of and for the benefit of 
creditors only. The Trustees were co-defendants of the defendant 
company (the 8. I. Nav. & I. Co.) in that Vose suit, and insisted 
that the conveyance to said company, was in all respects valid and 
in accordance with the Act of 1855 creating the trust. Shall the 
present Trustees, now be permitted to hold a part of the land therein 
conveyed against the claims of creditors of the company? 

For answer of Trustees as tu deed, see pages 194, 218 and 206 
and 226 of record. 

The creditors asserting their claims in the Vose suit have been 
paid and that litigation ended and a decree made dismissing that 
suit, and the principle is well established that “Although — 4 
courts) decree the deed void as to creditors, yet if if their debts are 
paid the decree is satisfied, and it is no longer of any effect.” 

Bump on Fraudulent Con. 551, Ransom vs. Fox, 65 
Ill. Reps., 0024. , Lis fren cheno 2347 

And “the surplus which may remain after the payment of the 
debt ee costs belongs to the grantee,” in the deed so decreed to be 
cancelled. 


See Bump on Fraudulent Conveyances, pages 600 and 621, 
and notes at bottom of page. 


30 40 N. V., 388, 102 Mass., 262. 
38 Barb. 302, 49 Ala., 275. 


The balance of this land in hands of said Trustees, after satisfac- 
tion of Vose decree, is now subject to complainant's rights. Even 
a fraudulent conveyance, made without consideration, is void only 
as to creditors, and is good between the parties. 

The statute of frauds and the principles of equity that treat as void 
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a conveyance in derogation of the rights of creditors, was design- 
ed solely for protection of creditors, and consequently renders such 
conveyance void only as against creditors, 


See Bump on Fraudulent conveyances, page 436. 


If the Court below held that complainant was bound by this de- 
cree and proceedings in Vose suit, and that the effect of that decree 
was to cancel the deed to defendant company at the suit of Vose, 
then said Court should have directed a reference to ascertain 
whether or not the Vose decree had been satisfied, and what portion 
of the lands included in said deed were still remaining in possession 
of the Trustees undisposed of, after satisfuction of Vose decree, and 
should have decreed that those lands were chargeable with 
the liens of the bonds bona fide issued, represented by complain- 
ant. 

It is alleged in Trustees’ answer that they have the original deed 
from Trustees to S. I. Nav. & I. Co., delivered up in their office. 
This is a mistake; the deed in their office is a duplicate or 
copy. 

See certificate of their then Secretary Adams, page 38 of 
31 record; also testimony of Gleason, President of Company, 
pages 100 and 101 of record, where he produces original of 
deed from custody of company, and files it as exhibit in this 
case. Also note of this original deed put in evidence, page 
255 of record. 


It is plain from the testimony in this case that the fifty bonds 
held by Hepburn, issued to Bennett, are the only bonds of this 
Southern Inland Navigation and Improvement Company, ever actu- 
ally issued for value. 

\ There were 56,000 bonds printed; 2,000 of them were cent by com- 

— plainant on order of the company to the City Bank of Londc i; these 

bonds were delivered on order and contract of company to Edward 

. J. Reed, save the fifty hy pothecated with Bennett, and they still re- 
. main in Reed's hands. 

The American Contracting Company, mentioned in defendant 
company's answer, did some work on company's canal; (see page 116 
of record), and unless they forfeited their rights, would have been 
entitled not to bonds, but to proceeds of sale of bonds, when sold, 
enough to pay them for what work they did (see page 145 of record,) 
but no bonds were issued to this American Contracting Company, as 

the evidence shows; but, of course, all this would be sub- 
32 ject for investigation before a Master when the equities are 
settled between complainant and defendant Trustees. 

See pages 88, 90, 91, 92, 93, 94,95; 110, 112, 117, 127 128, of 
record; also contract with Reed, page 266 of record. 


There is one feature in this case that strongly appeals to the fav- 
orable consideration of this Court, the title of Bennett was acquired 
after a careful inquiry on his part as to the validity of these bonds, 
and of the title of this company to these lands, which inquiry _re- 
sulted in the exhibition to him of certificates from all pro officers 
State and County, showing title in said company to said lands, said 
certificates being issued with the design to effect the sale of these 
bonds, and by the very parties, (in the eye of the law,)who now seek 
to defeat the attaining of the relief sought in this cause by complain- 
ant as Trustee of said Bennett and his assign of said bonds. 


The complainant therefore asks the application of the rule that a 
party shall not take advantage of his own wrong. The attitude of 
the defendant Trustees therefore in this case is this, that having 
clothed Gleason, president of defendant company, with power to 
go abroad and effect this loan, and having supplied him with instru- 
mentalities that did induce this loan, now, the defendant company, 
having received the money upon the loan, said Trustees seek to re- 

udiate the whole transaction. Assuming that the positions taken 
in this suit by the defendant Trustees are maintainable as between 
them and the defendant company, those pasitions cannot be suc- 
cessly taken and insisted upon in this suit of a creditor 
33 who has advanced and invested his money on the faith 
of the very title and certificates thereof made by said 

Trustees themeelves. 


This disposes of er uestion of importance in the case, and we 
submit that the Court below erred in dismissing complainant’s bill, 
and the decree so dismissing it should. be reversed and complainant 
held to be entitled to the relief prayed in its bill. 
e- & J. C. COOPER, 
WILLIAM FULLERTON, 
Sols. fur Appellants. 
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PORTIONS OF 


An Act to provide for, and encourage a lib- 

ral system of Internal Improvement, 
in this State. Chapter 610, Laws of Flor- 
ida, Acts of 1855. 


WHEREAS, The Constitution of this State declares, “that a 
liberal system of Internal Improvements being essential to the de- 
velopment of the resources of the country, shall be encouraged by 
the government of this State, and it shall be the duty of the Gen- 
eral Assembly, as soon as practicable to ascertain by law, proper 
objects of improvements in relation to the roads, canals and naviga- 
ble streams, and to provide for a suitable application of such funds 
as may be appropriated for such improvements,” therefore, 


Sec. 1. Be it enacted by the Senate and House of Represen- 
tatives of the State of Florida, in General Assembly convened: 


So much of the five hundred thousand acres of land granted to 
this State for Internal Improvement purposes, by an Act of Con- 
gress passed the third day of March, A. D. 1846, as remains unsold, 
und the proceeds of the sales »f such of said lands heretofore sold 
as now remain on hand and unapprepriated, and all proceeds that 
may hereafter accrue from the sale of said lands; and also all the 
swamp land or lands subject to overflow, granted to this State by 
an Act of Congress approved September 28th, A. D. 1850, together 
with all the proceeds that have accrued or may hereafter accrue to 
the State from the sale of said lands, are hereby set apart, and de- 
clared a distinct and separate fund, to be called the Internal Im- 
provement Fund of the State of Florida, and are to be strictly 
applied according to the provisions of the Act. 


Sec. 2. Be it further enacted, that for the purpose of assurring a 
proper application of said fund for the purposes herein declared, 
suid lands, and all the funds arising from the sale thereof, after pay- 
ing the necessary expenses of selection, management and sale, are 
hereby irrevocably vested in five trustees, to wit: in the Governor 
of this State, the Comptroller of Public Accounts, the State Treas- 
urer, the Attorney-General and the Register of State Lands, and 
their successors in office, to hold the same in trust for the uses and 
purposes hereinafter provided, with the power to sell and transfer 
said lands to the purchasers, and receive payment for ame, and invest 
the surplus moneys arising therefrom, from time to time, in stocks 
of the United Stabes, stocks of the several states, or the Internal 
Improvement Bonds issued under the provisions of this Act, and 
drawing not less than six per cent. annual interest; also the surplus 
interest accruing from such investment and to pay out of said fund 
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agreeably to the provisions of this Act, the interest from time to 
time, as it may become due on the bonds to be issued by the different 
railroad companies, under authority of tuis Act; also to receive and 
demand semi-annually, the sum of one-half of one per cent. (after 
each separate line of railroad is completed), on the entire amount of 
the bonds issued by said railroad cumpany, and invest the same in 
stocks of the United States, or state securities. or in the bonds 
herein provided to be issued by said company. And trustees shall 
also invest the surplus interest of said sinking fuud investment as 
it may accrue. Said trustees shall also demand and receive from 
each railroad company named in this Act, the amount due to the 
internal Improvement fund from said Railroad Compuny according 
to the provisions herein contained, on account of interest on the 
bonds issued by said company, and a refusal or neglect on the part 
of the president and directors of any railroad company berein 
named to comply with the provisions of this Act, as to the payment 
to said trustees of the amount due and payable to the fund, as pro- 
vided in sections eleven, twelve and thirteen, on account of interest 
and sinking fund, the individual property of each, and all the di- 
rectors shall be liable in an action of debt to said trustees tor the 
amount due and unpaid, with 2U per cent. interest until paid. 

Sec. 3. Be it further enacted: That all ‘x nds issued by an 
Railroad Company under the provisionsef . d act, shall be record- 
ed in the Comptroller’s Office and so certitied by the Comptroller, 
and shall be countersigned by the State Treasurer, and shall con- 
tuin acertificate on the part of the Trustees of the Jnternal Im- 
provement Fund that said bonds are issued agreeably to the provis- 
ions of this act, and that the Internal Improvement Fund, for which 
they are Trustees is pledged to pay tlie interest as it may become 
due on said bonds. All bonds issued by any Railroad Company 
under provisions of this act shall be a first lien or mo on the 
road-bed, iron, equipment, work-shops, depots and franchises; and 
upon a failure on the part of any Railroad Company accepting the 
provisions of this act, to provide the interest as herein provided on 
the bonds issued by said cumpany, and the sum of one per cent. per 
annum, as a sinking fund, as herein provided, it shall be the dnty of 
Trustees, after the expiration of thirty days from said default or re- 
fusal, to take possession of said railroad, and all its property of 
every kind, and advertise the same for sale at public auction to the 
highest bidder, either for cash or additional approved security, as 
they may think most 20 yay oe for the interest of the Internat 
Improvement Fund and the bondholders. The proceeds — 
from such sale shall be applied by said Trustees to the purchare a 
cancelling of the outstanding bonds issued by said defaultins, com- 
pany or incorporated with the sinking fund. Provided that ja mak- 
ing such sale, it shall be conditioned that the purchasers shall be 
bound to continue the payment of one half of one per cent., sem- 
annually to the sinking fund, until the outstanding bonds are dis- 
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charged, under the 
chase, and the forfeiture of the purchase money paid in. 


Sec. 4. Be it further enacted, That a line of railroad from the 
St. John’s River at Jacksonville, and the waters of Pensacola Bay, 
with an extension from suitable points on said line to St. Marks 
River, or Crooked River at White Bluffs on Apalochicolo Bay in 
Middle Florida, and to the waters of St. Andrew’s Bay in West 
Florida, and a line from Amelia Island on the Atlantic, to the waters 
of Tampa Bay, in South Florida, with an extension tu Cedar Key, 
in East Florida; also a canal from the waters of St. Johns River 
on Lake Harney to the waters of the Indian River, are proper im- 
provements to be aided from the Internal Improvement Fund in 
manner as hereinafter provided. 


Sec. 5. Be it further enacted; That the several railroads now 
organized or chartered by the Legislature or that may hereafter be 
chartered, any portion of whose routes as authorized by their dif- 
ferent charters, and amendments thereto, shall be within the line or 
routes laid down in section four (4) shall have the right and privil- 
ege of constructing that part of the line embraced by their charter, 
on giving notice tu the Trustees of the Internal Improvement Fund 
of their full acceptance of the provisions of this Act, specifying the 
part of the route they propose to construct, and upon the refusal or 
neglect of any railroad company now organized to accept, within 
six months from the passage of this Act, the provisions of the same, 
any other company, duly authorized by law, may undertake the 
construction of such part of the line as they may desire to make, 
and which may not be in progress of construction under a previous 
charter. 


Sec. 8. Be it further enacted; That on the completion of the 
grading and the furnishing of the cross ties of twenty miles contin- 
uously, and every additional ten miles, as provided by this Act, 
said railroad company are hereby authorized to issue coupon bonds, 
having not more than thirty-five years to run, and having not more 
than seven per cent., annual interest, payable semi-annually in the 
City of New York or Tallahassee, at the option of the purchaser, at 
the rate of eight thousand dollars per mile for the purchase and de- 
livery of iron rail, spikes, plates and chairs, and after the rail has 
been laid down on the line, the additional sum of two thousand dol- 
lars per mile, for the purchase of the necessary equipments, and said 
bonds shall always afterwards constitute and be a first lien or mort- 
gage —_ the road-bed, iron, equipment, work-shops, depots’ and 

ranchise. 


Sec. 15. Be it further enacted: That on the routes indicated for 
the construction of the different lines of railroad, the State hereby 
grants to each of the different companies that may hereafter con- 
struct portions of such line or route, the alternate sections of State 


nalty of an annullment of the contract of pur- 
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lands on each side for six miles, but the title to same shall not vest 
in the company except as the road progresses, and not until thirty 
miles are completed, when the company may sell one-half of the 
same within said thirty miles, and on the completion of thirty ad- 
ditional miles, then they may sell the balance of their lands, re- 
maining unsold in the first thirty miles, and so on for each division 
of thirty miles until the road is completed. 3 

Sec. 16. Be it further enacted: That the Trustees of the Inter- 
nal Improvement Fund shall hereafter fix the price of the public 
lands included in the trust, having due regard to their location, 
value for agricultural purposes, or on account of timber or naval 
stores, and make such arrangements for the drainage of the swamp or 
overflowed lands, as in their judgment may be most advantageous to the 
Internal Improvement Fund, and the settlement and cultivation of the 
land, and the said Trustees shall encourage actual settlement and 
cultivation of said lands by allowing pre-emptions under such rules 
and regulations as they may deem advisable; provided, that in no 
cuse shall u pre-emption for more than one section of land be grant- 
ed to any one settler. 

Sec. 17. Be it further enacted: That the Board of Internal 
Improvement recommend the construction of a navigable canal, 
counecting the waters of the St. Johns River with those of Indian 
River, tiie State Engineer is hereby authorized to make a final lo- 
cation of same as soon as practicable, and furnished detailed esti- 
mates and plans for the information of persons desirous of engag- 
ing in the work, and invite bids for its execution for one year, the 
bidders to specify the amount for which, they will do the work, and 
the mode and manner in which payments are to be made, whether 
in lands or money, or in portions of each. 

And the Trustees of the Internal Improvement Fund are hereb 
authorized to pay out of said fund, as the work progresses, the whole 
amount agreed upon by the terms of the contract, provided the en- 
tire cost shall not exceed four thousand dollars in money, and four 
thousand acres of land per mile; provided further, that the Trustees 
of the Internal Improvement Fund shall be of opinion that this sum 
in money can be applied to said purpose without impairing the 
efficiency of the fund for railroad purposes. 


Sec. 21. Be it further enacted. That should the Government 
of the United States grant land to the State of Florida, for the pur- 
pose of aiding in the construction of the lines of railroad indicated, 
and their extensions, by general or special act, said lines of railroad 
shall be entitled to all the benefits and advantages arising from 
said grant, that the State of Florida would be entitled to by the 
construction of said lines of railway and their extensions, and the 
Governor of the state is hereby authorized and required, should 
such an act be passed by the Goverment of the United States, to di- 
rect suid railroad companies to select said lands, and after such 
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selection to give the Secretary of the Interior notice of such selec- 
tion, and furnish him with a list of lands so selected, the number of 
each section, fractional section or sub-division, or take such other 
action as may be necessary tu fully secure the grant of lands to said 
railroad companies, subject io all the conditions and restrictions of 
the Act of Congress making such grant. 


Sec. 29. That the alternate sections of the swamp and 
overflowed lands for six miles on each side, may be granted by the 
General Assembly to such railroad companies to be hereafter char- 
tered as they may deem proper, on their compliance with the pro- 
visions of this act, as to the manner of constructing the roads and 
drainage, and the sale and transfer of the alternate sections thus 
granted shall be in accordance with the provisions of this act. 


f 
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IN SUPREME COURT OF UNITED STATES OF AMERICA. 


U xo Trust Company or New York, Appellant, 
va. 
SOUTHERN INLAND NAVIGATION AND IMPROVEMENT COMPANY and 
TRUSTEES OF THE INTERNAL IMPROVEMENT FuND or FLorIDA. 


It is hereby stipulated and agreed by and between William Ful- 
lerton and C. P. & J. C. Cooper, solicitors for appellant, and Wayne 
McVeagh, Esq’r., solicitor for appellees, The Trastees of the Internal 
Improvement Fund of Florida, that the certified copy of the decree 
in the case of Charles Greenough, as administrator, etc., of Francis 
Vose et al. vs. Trustees of the Internal Improvement Fund of the 
State of Florida et al., dated December 11th, 1883, hereto annexed 
(upon the certificate of the clerk of the United States circuit court 
for the northern district of Florida, also hereto annexed), shall be 
treated and considered as a part of the record in the case of Union 
Trust Company of New York rvs. Southern Inland Navigation and 
Improvement Company and Trustees of the Internal Improvement 
Fund of Florida, now in Supreme Court of United States of America, 
in all respects as if the same had been duly incorporated in the 
record in said case filed in said Supreme Court on the 30th of Oo- 
tober, 1885, and of file in said Court. 

WILLIAM FULLERTON, 
C. P. & J. C. COOPER, 
Solſcitors for A 
WAYNE MacVEAGH, 
Solicitor for Trus. I. I. F. of Fla. 


In the Circuit Court of the United States, Fifth Circuit & Northern 
District of Florida. In Equity. 


CnARLES P. GREENOUGH, as Administrator, &c., of Francis Vose et al., 
v8. 


THe TRUSTEES OF THE INTERNAL IMPROVEMENT FUND OF THE 
STaTE OF FLA. et als. 


This cause coming on to be further heard, it is, on motion of The 
Trustees of the Internal Improvement Fund, defendants herein, no 
one objecting thereto, ordered, adjudged, and decreed as follows: 

Ist. That the injunctions heretofore granted herein against the 
trustees of said fund be and are vacated us to all further proceedings 
and actions of the trustees in the administration of said fund. 

2nd. That the receiver and master herein, Aristides t, Esq., 
be and is discharged as such master and receiver from further ac- 
tion in the premises, and he is hereby directed to deliver to the trus- 
tees of said fund, on the receipt of their treasurer, all bonds and 
other assets of said fund held by him as such receiver or master, in- 
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cluding those of any “sinking fund,” and that he file his final ac- 
counts as such without delay for the action of this court thereon. 
8rd. That this cause stand dismissed as to all pending and future 
proceedings of creditors of and claimants or other persons against 
said fund, except that all pending peti lions as to or on coupons, inelud- 
ing that of Francis et al., trustees, and the petition of Samuel 
A. Swann for compensation, may proceed to a final hearing and dis- 
position herein: Provided, however, also, That nothing herein shall 
reclude the right of any holder or holders of bonds of the Talla- 
assee Railroad Company to file a petition herein claiming that the 
said trust fund is liable for the payment of the principal of the said 
bonds and interest accruing or to accrue thereon, for the settlement 
of the liability of said fund, in respect of said bonds or the interest 
accruing or to accrue thereon, and the duties of said trustees as to 
said bonds and interest: And provided further, That this court may 
settle the claim of said master and receiver as such for any compen- 
sation that may be due him. 
Adjudged and decreed in open court this 11th day of December, 


A. D. 1883. 
THOMAS SETTLE, Judge. 


Endorsement: Decree of Dec. 11th, 1883, dissolving injunction, &c. 
Filed Dec. 11th, 1883. Philip Walter, clerk. 


I, Philip Walter, clerk of the U. S. courts, 5th circuit, northern 
district of Florida, do hereby certify that the foregoing is a true and 


correct copy of its original now on file and of record in my office. 

In witness whereof I hereunto set my hand and official seal, at 
the city of Jacksonville, in the district and circuit aforesaid, this the 
5th day of January, A. D. 1889, and of the Independence of the U. 
S. the 113th year. 

[Seal U. S. Circuit Court, Fifth Circuit, Northern Dist. of Florida.] 


PHILIP WALTER, Clerk. 


In U. S. Circuit Court, Northern District of Florida. 


Caas. P. GREENovGH, Adm’r, 
vs. 
TrusTEES INTERNAL Imp. Funp or FLA. 


In Matter of Petition of Witttam H. Guieasos, H. C. Hepsury 
intervening. 


Union Trust Company 
vs. 
SOUTHERN INLAND NAVIGATION AND IMPROVEMENT Co.; TRUSTEES 
oF Imp. Funp or FLORIDA. 


It is agreed by the solicitors representing the parties in above- 
styled suits that all testimony taken in said suits may be used as 
testimony in each of said suits as if taken in each, and that such 
portions of the record of the case of Francis Vose vs. Trustees I. I. 
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Fuad of Florida as refer to the matters involved in above causes 
and ure admissible as testimony may be used and read as testimony 
at the hearing of said above-named causes. 
ED. M. CHENEY, 
Sol. for Wm. H. Gleason and &. I. NM & Imp. Co. 
FLEMING & DANIEL, 
Sol’s for Trustees of I. I. F of Fla. 
W. FULLERTON, 
C. P. & J. C. COUPER, 
Sol’s for Union Trust Co. and H. C. Hepburn. 


Endorsement: Agreement to yse testimony in each case. Filed 
Dec. 24th, 1884. Philip Walter, clerk. 


In United States Circuit Court, Northern District of Florida. 


Tue Union Trust Company 
v8. 


„ Tux SouTHERN INLAND NAVIGATION Company and TRUSTKES OF 


INTERNAL IMPROVEMENT FuND oF FLORIDA. 


I hereby certify that the decree in the case of Charles Greenough, 
administrator of Francis Vose, va. Trustees of Internal Improvement 
Fund of Fiorida, dated the 11th day of December, A. D. 1883, a true 
copy of which is hereto annexed, is a — of the record in said cause, 
and was used in evidence as a part of said record in the above-enti- 
tled cause of Union Trust Company vs. The Southern Inland Navi- 
gation Company and Trustees of the Internal Improvement Fund 
of Florida at the hearing thereof, under the agreement contained in 
said cause as to using in evidence the record in said Vose case, a 
copy of which agreement is also hereto annexed ; and I further cer- 
tify that said decree was omitted from the copy of record in said 
cause of Union Trust Company vs. Southern Inland Navigation 
Company et al., now in United States Supreme Court, by mere inad- 
vertence, and properly forms a part of said record. 

In witness whereof I have hereunto set my hand and seal of said 
U. S. circuit court for northern district of Florida this 7th day of 
January, A. D. 1889. 

(Seal U. S. Circuit Court, Fifth Circuit, Northern Dist. of Florida.) 


PHILIP WALTER, Clerk. 


{Endorsed :] Supreme Court U. S. 1888, Oct’r term. No. 191. 
The Union Trust pany of N. V., app't, vs. The Southern Inland 
Navigation & — Co. Stipulation and addition to record. 

[Stam * ce Supreme Court U. 8. Filed Jan. 21, 1889. 
James H. McKenney, clerk. 
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Supreme Court or Unirep Srares. 


The Union Trust Company of 


} 
New York ‘ 


VS. 


The Southern Inland Navigation 


and Improvement Company, and 
the Trustees of the Internal Im- 


provement Fund of Florida. ; 


rT 


COUNTER-STATEMENT. 


The present suit involves the title to two million acres of 
land in Florida, part of the public domain granted by the 
United States to the State, and set apart for public purposes 
by the State Legislature by the act of 1855 and its supple- 
ments. On February 10th, 1871, four of the six public 
officials of Florida who, by virtue of their office, acted as 
trustees of the Internal Improvement Fund, assumed to 
grant this vast acreage to a company of private individuals 
incorporated under the name of the Southern Inland Navi- 
gation and Improvement Company. The consideration for 
the grant is stated in the deed as one dollar. (Record, page 
7. See deed, pages 6-38.) 

Two of the trustees, Messrs. Gamble and Meek, declined 
to join in the grant. (Page 146.) a 

At the time of the execution of the deed an injunction 1 
was pending against the then trustees, restraining them from 9 
disposing of the lands of the fund otherwise than in strict 
accordance with the provisions of the act of 1855, or for 
merely nominal prices ; and also restraining them from sell- 
ing said lands for scrip or aught else than current money of 
the United States. This injunction was gran’~4 by Judge 
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Woods, circuit judge for the Northern District of Florida, 
December 6th, 1870. (Page 238.) 

The Southern Inland Navigation and Improvement Com- 
pany was made a party defendant to the suit in which the 
injunction was issued, and on December 29th, 1870, was 
served with a subpœna to answer the bill. (Page 70.) 

Un February 6th, 1871, a decree pro confesso was entered 
against the trustees and the Southern Inland Navigation 
and Improvement Company. (Page 240.) 
Notwithstanding this, the majority of the trustees, as if 
eager to disobey the orders of the court, executed the deed, 
as stated, February 10th, 1871. Promptly upon being in- 
vested with this apparent paper-title to this vast domain, 
the Southern Inland Navigation and Improvement Com- 
pany, on March 20th, 1871, proceeded to mortgage the 
property for $5,000,000 to the Union Trust Company of 
New York, and to authorize the issue of coupon-bearing 
bonds to that amount. In the mortgage or trust deed this 
land was valued at from two dollarsand fifty cents to thirty 
dollars per acre, and the total valuation was placed at 
$19,992,697. (Record, page 46.) 

Fifty of these bonds were hypothecated by the Southern 
Inland Navigation and Improvement Company to W. H. 
Bennett, a London solicitor, in 1876 or 1878, as security for 
a loan of $15,000. (Page 91-98.) He actually obtained 
them in 1882. (Page 95.) 

They were immediately sent to this country and, upon an 
arrangement failing between Bennett's representatives and 
the Southern Inland Navigation and Improvement Com- 
pany (page 114) to have the deed of trust foreclosed upon 
them, they came into the possession of Henry C. Hepburn, 
under some sort of a transfer. No money was paid to Ben- 
nett for the bonds (page 96), though counsel in the case tes- 
tified that some money did in fact pass to the party claim- 
ing to represent him. Hepburn, through his trustee, the 
Union Trust Company, then brought the present fore- 
closure suit, April 12th, 1883. 

The facts in detail, and as bearing on the decision ren- 
dered by the court below dismissing the bill, will appear 
more at length in the argument. 
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ARGUMENT. 


In order that the exact issue before this court, as before 
the Circuit Court, may clearly appear, it is important that 
one or two preliminary facts be noted. This is not a con- 
test alone as to the bona fides of an issue of negotiable 
bonds and of the validity of a trust deed to secure them, 


nor is it merely a question of validity of title to such se- 


curities in the hands of a holder as against the corporation 
whose name they bear as obligor. The main and essential 
question is as to title to real estate which that corporation 
undertook to use as its own to secure its obligations. 

The Southern Inland Navigation and Improvement Com- 
pany, as the record will show, united with the plaintiff in 
contending that title to the lands in question became reg- 
ularly vested and remained in the plaintiff as security 
for the claims of its bondholders; it contended, through 
its president, Gleason, that not only Hepburn’s bonds, but 
$750,000 of other bonds, were outstanding and entitled to 
the same security of these lands. (Pages 77, 114.) 

The trustees of the Improvement Fund not only deny 
the bona fides of Hepburn’s ownership and his rightful 
status as a suitor, but particularly insist upon the absolute 
freedom of the lands in suit from any charge or claim of 
the plaintiff growing out of the bond issue in question. 

it will be convenient to consider the case in this dual 


aspect. 


I. The bondholder suing has no status as a suitor under the 
trust deed and is not a bona fide purchaser without notice of de- 
fence to the bonds. 


II. The legal and equitable title to the lands in suit is in the 
trustees of the Internal Improvement Fund and no principle 
of law or equity requires or permits a recognition of the claim 
as made against the trustees. 
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I. (a.) The bondholder has no status as a suitor under the trust 
deed. 


The suit is brought by the Union Trust Company of 
New York, by request of Henry C. Hepburn, who claims to 
be a holder of fifty bonds. The Union Trust Company be- 
ing therefore only the nominal plaintiff, the status of Hep- 
burn, who is the real plaintiff, is all that need be con- 
sidered. 

The foreclosure proceedings were undertaken by the 
trustee under article 16 of the trust deed, which authorizes 
the trustee to begin legal proceedings to enforce the rights 
of bondholders upon the requisition of not less than 
$500,000 in the aggregate amount of said bonds. It appeared 
in evidence that $750,000 of the bonds, in addition to those 
held by Hepburn, were claimed to be outstanding. They 
were issued by the trust company and held in London 
subject to the order of the Southern Inland Navigation 
and Improvement Company. The president of the latter 
company testified that they belonged to the American Con- 
tract Company. (Pages 77, 110-118.) 

If this be the case, the requisite amount of outstand- 
ing bonds is not represented in the suit to enable the 
Union Trust Company under the authority of its trust deed 
to bring this suit. 


(b.) The bondholder suing is not a bona fide purchaser of the 
bonds without notice of the defense to them. 


Bennett obtained these bonds in 1878, and again in 1882, 
after having deposited them with others in a bank on behalf 
of the Southern Inland Navigation and Improvement 
Company. Hepburn obtained them in 1883. The trust 
deed to the Union Trust Company had been executed in 
March, 1871, and the bonds issued shortly thereafter. The 
bonds bore date May Ist, 1871,and the first coupon was 
payable six months thereafter. (Page 41.) No coupons 
on the outstanding bonds were ever paid. (Page 118.) We 
have, therefore, a party claiming the status of a bona fide 
holder who buys bonds on which the interest is in default 
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for a number of years. The smallest amount of inquiry 
by Hepburn would have enabled him to ascertain the true 
character of the bonds he was procuring. 
See Trask vs. Jacksonville, Pensacola & Mobile Rail- 
road Company, 124 U. S., 515, 517. 


The following is a brief history of the lands in suit, and 
the litigation over them, up to the time of acquisition of 
the bonds by Hepburn :— 

Francis Vose, November 3d, 1870, filed a bill in the Cir- 
cuit Court of the United States for the Northern District of 
Florida against the trustees of the Internal Improvement 
Fund, the Southern Inland Navigation and Improvement 
Company, and others. (Page 151.) Vose was the owner of 
some coupon bonds of certain Florida railroads whose con- 
struction the Internal Improvement Fund Act of 1855 was 
intended to encourage. 

The act of 1855, creating the Internal Improvement Fund, 
vested the public lands in certa.n trustees, with provisions 
that they should be held as a trust, and disposed of to pay 
for the improvements contemplated by the act. Vose 
charged in his bill that the then trustees of the Internal 
Improvement Fund had fraudulently misplaced and wasted, 
and were at the time fraudulently misplacing and wasting, 
the public lands by donating them, or selling them for 
nominal considerations, to various private parties mentioned 
in the bill. Among the latter was named the Southern 
Inland Navigation and Improvement Company, to whom 
it was charged the trustees had attempted to secure some of 
the lands. Various interrogatories as to the conduct of the 
trustees were contained in the bill, which they were asked to 
answer. Among the prayers of the bill were the following: 
That the trustees be required by order and decree of court to pro- 
tect from waste, the fund in money, choses in action, land, and 
other property liable for the payment of railroad coupons and 
bonds not yet dus. * that they may be restrained and 
enjoined from selling said lands for scrip of any kind, or for 
aught else than the current money of the United States. (Page 
165.) Judge Woods issued an injunction, December 6th, 
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1870, in which, inter alia, the following facts were found: 
That “the said trustees are misapplying the funds belonging 
to said trust, are improperly and fraudulently misappropriat- 
ing the same, are selling and transferring said lands in amounts, 
in manner, and for considerations that are wholly inconsistent 
with and violative of said act (1855); that you are donating 
and disposing of the same for merely nominal prices, and for 
scrip and State warrants not recognized as the lawful currency 
of the United States. The injunction order provided that 
the trustees should “desist from selling said lands for scrip 
or State warrants of any kind, or for aught else than current 
money of the United States.” (Page 239.) 

The bill as stated was served on the Southern Inland 
Navigation and Improvement Company December 29th, 
1870, and February 6th, 1871, a decree pro confesso was 
entered against that company and other defendants. Never- 
theless, within four days after the decree the trustees pro- 
ceeded to convey, and the Southern Inland Navigation and 
Improvement Company to accept, a conveyance of gen mill- 
ions of acres of public land. The latter company then at 
once executed the trust deed to the Union Trust Company, 
and provided for the issue of the series of bonds sued on in 
this case. 

In April, 1871, Vose filed a petition reciting the issuing 
of the injunction in the preceding December, and inform- 
ing the court of the discovery that, prior to the filing of his 
bill in November, the trustees had agreed to sell about one 


and one-quarter millions of acres of public land to the 


Southern Inland Navigation and Improvement Company, 
but that the sale was not consummated until within about 
a month then preceding, but after the writ of injunction 
had been served. The petition recited an act of Assembly 
of Florida, declaring it to be the policy of the law that such 
sales should not be made, as tending to depreciate the real 
estate held by the fund, and to prevent actual settlers from 
getting homes, and to strengthen corporations at the ex- 
pense of the State government. The petition prayed the 
appointment of a receiver of the property administered by 
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the trustees, and an order upon the trustees and others 
to show cause why the penalty provided in the injunction 
should not be inflicted on them. (Pages 172-184.) 

An order to show cause was entered April 17th, and 
leave to answer by the 8th of May was granted the defend- 
ants. Answers were filed admitting the execution of the 
deed of February 10th, stating it to be for several hundred 
thousand acres, and defending it on the ground that it was 
in execution of a contract of sale entered into prior to the 
injunction. (Pages 185, 194.) 

A hearing was had May 18th before Mr. Justice Bradley, 
who refused to dissolve the injunction, and held, among 
other things, that the trustees had violated it. Whereupon 
a further petition was presented by Vose, reciting these facts, 
and also that the trustees since the granting of the injunc- 
tion had assumed to sell twenty-three thousand one hun- 
dred and sixteen and one one-hundreth acres of land to the 
Southern Inland Navigation and Improvement Company, 
for $28,116.01, receiving in payment therefor coupons which 
had previously been deposited with the treasurer, Conover, 
and also sold other lands for $2040.43, receiving in pay- 
ment like coupons. It renewed the prayer for infliction of 
a penalty and for receiver, and prayed an attachment for 
contempt. (Pages 205, 212.) 

This petition was filed April 22d, 1872, and a hearing 
was fixed for April 29th. 

An attachment as for contempt was issued against the 
trustees by Judge Fraser June Ist, 1872, and Aristides Dog- 
gett, Esq., appointed receiver. (Page 254.) 

The trustees filed separate answers (pages 212-238), Drew, 
Adams, Conover, and Harrison defending the execution of 
the deed of February 10th, 1871, on the ground that it was 
but carrying out a preceding contract. Gamble, the comp- 
troller, one of the trustees, in his answer denied the author- 
ity of the trustees to execute the deed, and stated that he 
had refused his assent or signature to it. Issues were framed 
upon the allegation of the bill. 

On the 4th of December, 1873, after all the pleadings had 
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been filed and hearings had, a decree was entered by Judge 

Woods whereby it was ordered that the contracts or agreements 
entered into by the trustees with the Southern Inland Navigation 
and Improvement Company “be rescinded, and the same are de- 
elured null and void, and the lands undertaken to be conveyed 
or contracted to be conveyed, shall be restored to the said Inter- 
nal Improvement Fund and be subjected to sale by the agents ap- 
pointed by the court. (Page 250.) 

Subsequently, in 1874, William H. Gleason, who was 
president of the Southern Inland Navigation and Improve- 
ment Company, and who was interested in maintaining 
the sale of February 10th, 1871, filed a sworn petition in 
the cause, admitting and reciting that, by virtue of the 
decree made and entered December 4th, 1873, the deed 
made and executed by the trustees to his company was 
ordered to be canceled, and the said lands to be reconveyed 
and restored to the Internal Improvement Fund. It further 
recited that the said deed was canceled, and the said lands 
restored, as therein directed. (Page 73.) 

On May 18th, 1875, the Southern Inland Navigation and 
Improvement Company filed a petition for vacation of the 
decree of December 4th, 1873, so far as related to itself, and 
for leave to file pleadings in the cause. This motion was 
denied by Mr. Justice Bradley, ‘sitting as circuit justice, 
March 26th, 1877. (Page 252.) 

The lands having been restored to the Internal Improve- 
ment Fund, were, many of them, actually sold thereafter by 
the fund to parties other than the Southern Inland Navi- 
gation and Improvement Company. 

After all this litigation, beginning in a command of the 
court to the trustees and the Southern Inland Navigation 
and Improvement Company not to enter into the sale of 
February 10th, 1871, culminating in a cancellation of the 
pretended deed of sale when attempted, and a restoration 
of the land to the fund, and, finally, terminating in the de- 
liberate refusal of the court to open or set aside its decree 
upon the application of the improvement company, when 
it found itself, as a just penalty for its fraud, shorn of its 
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unlawfully acquired property —aſter all this— Bennett, the 
London solicitor, acquires these bonds, and disposes of them 
to Hepburn, in 1883, ten years after the lands had passed 
back to the Internal Improvement Fund. 

It can scarcely be conceived that either Bennett or Hep- 
burn was actually ignorant of this flagrant and notorious 
breach of trust and violation of injunction, on the part of 
the trustees and the improvement company, of the decree 
of court annulling the fraudulent transfers, and the conse- 
quent failure of title in the improvement company and the 
Union Trust Company. They were both business men of 
presumed experience, and must have investigated before 
they bought. But, that aside, they clearly had such con- 
structive notice of the want of title in their trustee, the 
Union Trust Company, as prevents them from asserting it 
here. 


1. They had notice by adverse possession. 
Possession is notice of claim, and the purchaser buys 
subject to that notice. 


Bigelow on Estoppel, 548. 


When they bought these bonds the lands had passed 
back to the Internal Improvement Fund, and some of them 
had already been sold to outside parties. This the record 
clearly shows, and it is admitted, and relied upon as an 
argument, in the brief of the appellant. (Appellant’s brief, 
pages 6, 16, 17.) 

The lands were neither in the possession of the Southern 
Inland Navigation and Improvement Company nor of the 
Union Trust Company of New York, and both Bennett 
and Hepburn were bound to inquire of those in possession. 
Such an inquiry would have disclosed the facts as con- 
tained in the record, and they are chargeable with notice 
of them. 


2. They had notice by the lis pendens. 
In considering the effect of the lis pendens in this case it 
must be kept in mind, as insisted on above, that this is not a 
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suit to test the title to the bonds sued on, which are alleged to 
belong to Hepburn, for whom the Union Trust Company sues. 
It is to test the title to real estate conceded to have passed 
back to the Internal Improvement Fund, but now claimed 

1 to be in the Union Trust Company. This being the case, 
the statement of the rule of notice by lis pendens made by 
this court in County of Warren vs. Marcy, 97 U. S., 96, 105, 
is directly in point: “It is a general rule that all persons 
dealing with property are bound to take notice of a suit 
pending with regard to the title thereto, and will, on their 
peril, purchase the same from any of the parties to the 
suit.” : 

The rule of caveat emptor applies with all its force. A 
purchaser of land buys at his peril, and is bound to look 
to the title and to the competency of the vendor. 

See Enfield vs. Jordan, 119 U. S., 680, 692, 693; 
Murray vs. Ballou, 1 Johns. Chanc., 566 ; 
Stuyvesant vs. Home, 1 Sandf. Chanc., 419. 


The only exceptions to the rule are negotiable securities 
and articles of ordinary commerce sold in the ordinary 
way. 

All the authorities cited by the appellant, at page 9 of 
its brief, as well as elsewhere, to support the doctrine that 
the party taking title in this case was not affected with 
notice of the lis pendens, are cases where the only questiqn 
at issue was the ownership of negotiable securities. They 
are therefore irrelevant. When the Union Trust Company 
took formal paper-title to these lands in March, 1871, from 
the Southern Inland Navigation and Improvement Com- 
pany, an injunction was pending, and a decree pro confesso 
had been entered against it. 

At the time that Bennett and Hepburn obtained the 
bonds, the real periods of acquisition of interest for pur- 
poses of this controversy (for the trust company is only a 
nominal party), a final decree adverse to the present claim 
had long since been entered, which the court, upon appli- 
cation, had refused to set aside. 
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It is objected that there was no contest in the Vose suit as 


to the lands contracted to be conveyed to the Southern In- 


land Navigation and Improvement Company. 

But lis pendens is notice of everything averred in the plead- 
ings pertinent to the issue or to the relief sought, and of the 
contents of exhibits filed and proposed. 

Pomeroy’s Eq. Juris., section 634; 
Center vs. Bank, 22 Ala., 743. 


The original Vose bill averred the wasting of public 
lands by the trustees, by donations and sales for nominal 
prices, and sought relief by prevention of such donations 
and sales. The Southern Inland Navigation and Improve- 
ment Company was a party to the suit as early as Decem- 
ber, 1870. The injunction restrained such waste and en- 
joined against sale for other than United States currency. 
The decree pro confesso of February, 1871, affirmed all the 
averments of the bill. The later decrees restored the land. 
Surely a subsequent acquisition of title by bondholders, 
derived as it was from a transaction in direct violation of 
the injunction, cannot be free fram taint. : 


It is next objected by the appellant, as it was pleaded 
with unanimity by the four trustees, when called to ac- 
count for their misdeeds, that the execution of the deed 
of February 10th, 1871, was merely carrying out a contract 
of sale entered into a long time previous to the filing of the 
Vose bill and the issuing of the injunction of December 6th, 
1870. It is argued from this that a right in the trustees to 
execute the deed, and in the Southern Inland Navigation 
and Improvement Company to accept it, existed in spite of 
the words of the injunction and its plain intent. 

The same argument would permit the trustees to have 
conveyed the whole public domain on the same terms upon 
which they conveyed two million acres of it, namely, for 
almost nothing, if prior to the court’s knowledge of their 
attitude toward their trust, they had happened to have 
succeeded in making the proper contract with their willing 
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coadjutors in fraud who could act as contracting parties 
with them. This would make a court powerless to protect 
the public against trustees’ infidelity. It would elevate 
duplicity in public officials out of the region of legal re- 
straint. It would make breach of trust a fine art. It would 
make conspiracy profitable beyond measure. It would put 
at the mercy of four agents of the State the credit and life 
of the State. It would invite State impoverishment, be- 
cause, forsooth, the State’s servants had willed it for their 
own selfish ends. It is not only clear as matter of principle 
that trustees, after injunction, may not with success transfer 
lands to others with whom they have a prior contract to 
convey it; but it is very clear, upon authority, that they 
may not do so. 

“ Where persons having an equity in land are made par- 
ties to a suit concerning its title, brought by the cestuis que 
use against the trustee, as the Southern Inland Navigation 
and Improvement Company was made a party in the Vose 
suit, by service of subpoena, December 29th, 1870, they 
may not subsequently have the title perfected by deed from 
the trustees.” 

Trimble vs. Boothby, 40 Ohio, 109; 
Gibler vs. Trimble, Id., 323. 


And even if a person is not a party to a suit concerning 
title, yet if he purchase pending such suit he will be con- 
sidered a purchaser with notice. 

Allen vs. Poole, 54 Miss., 323; 
Center vs. Bank, supra ; 
Pomeroy’s Eq. Juris., section 634. 


The Vose suit, it is needless to say again, charging, as 
the bill of November 3d, 1870, did, a current waste of pub- 
lic lands, and praying an injunction against “selling, dis- 
posing of, or in anywise intermeddling with [the public 
lands] until the further order of the court,” was a suit di- 
rectly concerning the title to such of them as were after- 
wards attempted to be conveyed. 
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II. The legal and equitable title to the lands in suit is in the 
trustees of the Internal Improvement Fund, and no principle of 
law or equity requires or permits a recognition of the claim as 
made against the trustees. 

The decree of December 4th, 1873, restored the lands to 
the trustees. The president of the Southern Inland Navi- 
gation and Improvement Company swore that they were 
actually so restored, and the previous deed to his company 
canceled and delivered to the trustees. If a conveyance 
was executed back to the trustees, the legal title is very 
clearly in them. 

If, however, no conveyance was in fact so executed, it was 
not necessary, as the decree of the court was self-operative. 

In any event, the sole title, for purposes of cognizance by 
a court of equity, is in the trustees, and those to whom they 
have conveyed the various lands in accordance with the 
decree. 

In equity that is done which ought to be done, and no 
technical objection can avail against the N of this 
principle to this case. 

It will be proper now to examine the various propositions 


in the appellant's argument more in detail than they al- 


ready have been considered. 


1. That the 5 make the deed of February 
10th, 1871. 

They were doubtless given liberal powers. But these 
powers did not extend to wasting the estate in their hands. 
The sale of February 10th, 1871, at the most favorable 
estimate of price for the appellant’s contention, was for 
$56,782.50 in railroad coupons, much depreciated at the 
time. (Page 73.) These, it is claimed, were delivered to 
the treasurer of the fund April 9th, April 13th, and Sep- 
tember 10th, 1870. (Page 75.) 

Taking the acreage sold at two million acres, as stated in 
the mortgage sued on, and assuming, which was not the 
fact, however, that the coupons were worth par, the ‘Price 
per acre was two and eight-tenths cents. 
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Assuming the acreage to have been one million three 
hundred and sixty-two thousand six hundred and sixty- 
eight one-hundredths acres, as stated in the deed of 10th 
February, 1871 (page 38), the price would be slightly over 
four and one-tenth cents per acre. 

The General Assembly of Florida passed a resolution 
February 12th, 1870, as follows :-— 

: “‘ Whereas, It is understood by this General Assembly 
that the trustees of the Internal Improvement Fund have 
sold, or are about to sell, the lands in Escambia and Santa 
Rosa Counties, for siz cents per acre, to the Pensacola and 
Louisville Railroad Company, therefore— 

“ Resolved by this Assembly, the Senate concurring, That 
any such sale ought not to be made; that its effect is to 
depreciate the real estate held by the fund; to prevent 
actual settlers from getting homes; to make citizens look 
to the liberality of a corporation instead of to the State’s 
fostering care of her citizens; to weaken the State govern- 
ment and State authorities, and strengthen a corporation ; 
to reduce the value of State lands, and, therefore, that the 
trustees ought not to make said sale to said corporation.” 
(Page 182.) 

This resolution of the people, acting by their representa- 
tives, was passed before a single coupon had been delivered 
by way of anticipation payment for the deed to Gleason or 
his zompany. It sets the seal of condemnation on sales at 
six cents an acre, and, of course, on sales at two and eight- 
tenths or four and one-tenth per acre. It is to be taken 
as a legislative construction of the act of 1855, section 16, 
which gave to the trustees the power to make arrangements 
for the drainage of land, and the settlement and cultivation of 
the land. 

It is submitted that the trustees, in 1870 and 1871, did 
not have the power to make the grant in question. 


2. That the act incorporating the Southern Inland Navigation 
and Improvement Company, independent of the act of 1865, gave 
to the trustees the power to make the sale. 
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By the incorporation act of 1568, section 8, the trustees 
are authorized to make concessions of land to aid in the 
improvements contemplated by the act. 

But two years aft r, and before the present deed was exe- 
cuted, the people of the State, as has been shown, very 
plainly expressed their conclusion that it was not for the 
best interests of the State for the trustees to have a discretion 
to dispose of lands to such gumpanies as the Southern Com- 
pany in the way contended ‘for by the appellant. 


8. That the present trustees are estopped from disputing the 
appellant's claim by the action of their pe Ie én assuming 
to pass title to the lands. 

The cases cited to support this position—Daniels ve. 
Tearney, 12 Otto, 415, and Railway Company vs. McCarthy, 
6 Otto, 267—merely decide that title to megotiable bonds 
cannot be impeached for want of power to execute them by 
the obligor, after he has received and enjoyed their proceeds. 
If the bonds sued on in this case were those of the State of 
Florida or of the trustees of the Internal Improvement 
Fund, and if the real contest as against the trustees was as 
to title to the bonds and not title to real estate, the argu- 
ment might have force. As it is, it is without merit. 


4. That Bennett and Hepburn, the successive bondholders, er- 
ercised more than ordinary care in looking into the nature of 
their purchase. 

As matter of fuct they used more than ordinary care to 
keep ignorant of the utter worthlessness of the bonds, so far 
as concerned the question of lien upon the lands of the 
Improvement Fund. 

They obtained the bonds in 1878 and 1883. Certificates 
of Florida officials dated in 1871—twelve years before Hep- 
burn got his bonds, seven years before Bennett got them, 
and five years before Bennett had anything to do with them— 
are relied on to show an investigation as to the validity of 
the land transfers which are claimed to be security for the 
bonds. It is altogether a novel proposition for a real estate 
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purchaser to assert that searches and certificates twelve 
years old are valuable as showing a bona fide present status. 

May it not, on the contrary, be asserted that the very ac- 
ceptance of such certificates without questich, shows a wish 
or intention to avoid inquiry as to the current status of the 7 
title, as their submission for acceptance by Bennett showed 
a very plain intention on the part of the then negotiators . 
of the bonds that the subsequent history of the lands should 
be concealed ? 

But what are these certificates ? 

There are eleven in all. (Pages 104-109.) 

The first is that of the Secretary of State of Florida, dated 
November 17th, 1871, to the effect that the trustees who 
signed the deed were bona fide trustees. 

The second, of the same date, is by three of the trustees 
themselves, certifying to the legality of their own acts. 

The third is by J. S. Adams, one of the trustees, certify- 
ing the title as such trustee. It is dated October 31st, 1871. é 

The fourth certificate, of like date, is a certificate of Har- 
ricun Reed, governor, and one of the trustees, indorsed by 
Hamilton Fish, United States Secretary of State, to the 
effect that J.S. Adams was secretary of the Intarnal Im- 
provement Fund. 

Every one of the trustees signing these certificates was 
subsequently attached for contempt for doing the very acts 
which they certified to as valid. (Page 254.) This fact and 
the subsequent avoidance of their acts, both Bennett and 
Hepburn, had they cared, could have readily ascertained. 

There are six certificates of the clerks of St. John, Mar- 
ion, Orange, Volusia, Putnam, and Brevard Counties to the 
effect that the property of the Southern Inland Navigation 
and Improvement Company was unincumbered by mat- 9 
ters of record in the respective counties, and that it had 
not conveyed any of the lands previously deeded to it by 
the trustees. These certificates, as also the next, are dated 
April, 1871. 

The last one is that of the clerk of the Circuit Court of 
the United States for the Southern District of Florida, that 


17 


there was no judgment, injunction, or suit pending in his 
district against the Southern Inland Navigation and Im- 
provement Company. 

It will ve observed that there is no certificate from the 
clerk of the Circuit Court of the United States for the 
Northern District of Florida. Such a certificate was doubt- 
less not wanted, as it would have disclosed the evidence of 
the Vose suit and injunction as early as December, 1870. 

It may be noticed that the lands in suit are situated in 
the Northern, and not in the Southern, District of Florida, 
the dividing line between the districts being a line drawn 
due vast and west from the northern part of Charlotte Har- 
bor. 

Rev. Statutes, section 534. 


It was therefore the special province of the clerk of the 
Northern District to certify to the facts as to this Southern 
Inland Navigation and Improvement Company and its 
lands. But whether it was his province or not so to do, and 
whether the lands were in his district or not, inasmuch as 
process from one district in a State runs into another district 
in the same State, no searches are complete without repre- 
senting all the districts of a State. 

It is very plain that the omission of the trustees and of 
the Southern Inland Navigation and Improvement Com- 
pany to furnish certificates from the Northern District of 
Florida, shows their intent to commit a fraud, and of itself 
justifies a characterization of them as deliberate plunderera 
of the public domain. 

And now it is contended for the successive bondholders 
in this case that, after a willing neglect to investigate where 
they could readily have found out the truth as to the prop- 
erty claimed, they may present as evidence of their bon 
fides, old and worn-out certificates of search, obtained at a 
time and from sources which made them valueless for pur- 
poses of giving real information, but serving very readily, 
by a lucus a non lucendo, as a substitute for a real investiga- 
tion where they did not care to investigate. The very state- 
ment of this contention stamps it as a pretence. 
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5. That the present trustees are estopped by the certificates of 
title given by their predecessors. 

The answer to this argument is that the trustees had no 
authority, nor was it their duty, to give the certificates they 
gave, nor did any law of Florida or of the United States 
make such certificate, when given, conclusive upon anybody. 

When the Constitution or a statute of a State requires, as 
essential to the validity of municipal bonds, that they shall 
be registered in a State registry and receive by indorsement 
a certificate of one or more State officers, showing that they 
are issued in pursuance of law, and the Constitution or law gives 
no conclusive effect to such registration or to such certificate, the 
municipalty is not concluded by the certificate from denying the 
facts certified to. 

A recital in a municipal bond of facts which the corporate 
officers had authority by law to determine and to certify, 
estops the corporation from denying those facts; but a recital 
there of facts which the corporate officers had no authority to de- 
termine, or a recital of matters of law, does not estop the corpora- 
tion. 

Dixon County vs. Field, 111 U.S., 88; 
See Northern Bank vs. Porter Township, 110 U. S., 
608. 


If the trustees recited in 1871, contrary to the fact and 
the law, that the title to these lands: was absolute in the 
Southern Inland Navigation and Improvement Company, 
the only effect of such recitals is to make these particular 
trustees personally liable to those who might have been 
entitled to rely upon them and were deceived. 

As matter of fact only three trustees gave certificates. 

There were six trustees in all. It is idle to claim that 
title to real estate passed by estoppel in this way. 


6. That the complainant is not bound by the Vose proceedings, 
because it was never made a party to them. 

The complainant is merely a trustee for others, the bond- 
holders. It is their status and not its that must be con- 
sidered. 


— — 
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The argument of the appellant, if sound, would enable a 
naked trustee to hold title as against all the world although 
the passing of title was fraudulent, and although his cestuis 
que trust might be cognizant of the fraud. 


7. That the lis pendens cannot be urged against the appellant, 
because no specific land is described in the Vase bill. 

The object of the Vose bill, of the injunction of Devem- 
ber 6th, 1870, and of the decree of December 4th, 1873, was 
to preserve all the lands of the Internal Improvement 
Fund from fraudulent sale or disposal by the trustees. 

Whatever land was therefore undertaken to be disposed 
of by the trustees was subject to the litigation. 


8. That the purchaser pendente lite was affected with notice of 
the rights of only the plaintiff Vose and not of the co-defendant, 
the trustee of the Internal Improvement Fund. 

A reference to Pomeroy’s Equity Juris., section 638, re- 
lied upon by appellant, shows that the authority for the 
doctrine is Bellamy vs. Sabine, 1 De G. & J., 566. 

Referring to that case we find the principle in point is, 
that a purchaser pendente lite from one defendant is not 
affected without notice of the other defendant’s rights when 
it is not necessary for any of the purposes of the suit to give effect 
to the other defendant’s rights. In the Vose case it was necessary 
to give effect to the rights of the other defendant, the State of 
Florida acting by its representatives, the trustees of the In- 
ternal Improvement Fund. For unless title were declared 
and preserved in the trustees, Vose himself could not have 
for his bonds the land security he claimed, and to which he 
was held entitled. 


9. That the decree of December 4th, 1873, only restores the 
land theretofore contracted to be conveyed, and which had not 
been conveyed. That it therefore does not relate to lands actually 
conveyed February 10th, 1871. 

The words of the decree are lands undertaken to be con- 
veyed or contracted to be conveyed. 
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It is a rule of construction of written instruments that 
every word must be given force, if possible. If the words 
“undertaken to be conveyed ” mean “ contracted to be con- 
veyed,” they are of no force in their connection, and the 
phrasing is tautological. The proper and sensible mean- 
ing of the words is attempted or asswmed to be conveyed, refer- 
ring to the transaction of February 10th, 1871. 

Vose, in his petition filed April, 1871 (page 175), referred 
to this transfer of February 10th, 1871, and secured an at- 
tachment upon the trustees for making it after being en- 
joined. The decree of December 4th, 1873, was intended 
to restore the former status quo, or it was meaningless. If 
only the lands contracted to be conveyed were referred to 
in the decree, and not also the lands attempted to be con- 
veyed, why was it necessary to restore the lands? Surely a 
decree cancelling executory contracts relating to them would 
have been sufficient. 


10. That the Southern Inland Navigation and Improvement 
Company is not bound, because the decree pro confesso was 
taken in February, 1871, before the petitions in reference to this 
deed were made. 

The Southern Inland Navigation and Improvement Com- 
pany is bound, not only by the decree, pro confesso, of Feb- 
ruary 6th, 1871, but especially by the decree of December 
4th, 1873, which was entered more than a year after the al- 
legations as to this transfer were made. The company at- 
tempted to avoid the effect of this decree, but failed. (See 
order of Mr. Justice Bradley, March 26th, 1877). (Page 
252.) 


11. That the lands not sold in payment of the Vose claim 
should be returned to the Southern Inland Navigation and Im- 
provement Company. - 

This assumes (1.) that the trustees’ rightfully transferred 
the land, and (2.) that even if they did not, a court of equity, 
taking cognizance of a breach of trust, may not prevent it 
or avoid its effects, for purposes other than the one in hand. 


- 


— 
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If there was one fact declared by the court in its several 
findings and decrees in the Vose case, it was, that for the 
trustees to give away land to corporations, or to sell it for 
nominal sums, or for considerations other than cash, was 
in contravention of the spirit and purpose of the Internal 
Improvement Act of 1855, and in excéss of the real powers 
of the trustees. The trustees, Reed, Conover, and Adams, 
who attempted to secure these two millions of acres of land 
to the Southern Inland Navigation and Improvement 
Company, estimated the swamp and overflowed lands unsold 


as of December 31st, 1868, at nine million eight hundred and 


fifty-five thousand seven hundred and twenty and fifty-five - 
one-hundreths acres (9,805,720.55), and its internal improve- 
ment lands at two hundred and thirty thousand four hun- 
dred and eighty-seven and thirty-seven one-hundredths 
acres (230, 487.37); a total of ten million eighty-six thou- 
sand two hundred and seven and ninety-two one-hun- 
dredths acres (10,086,207.92). (Page 203.) 

The two million bonds in suit were attempted to be con- 
veyed for about $56,000 in depreciated coupons. 

At this rate of sale, if permitted, the whole public domain 
of Florida could be disposed of for less than $300,000. 

As matter of fact the coupons were worth from ten cents 
to thirty cents on the dollar, making the market value of 
the whole public domain of Florida, at this rate of valuation, 
from $30,000 to $100,000. (Page 183.) 

It was a possibility such as this, of having the State strip- 
ped of her fairest dower by unscrupulous public officials for 
their own selfish ends, that not only invited but required 
the court in the Vose suit to recognize the rights of the 
plaintiff therein first, but to see to it first and last that the 
stamp of its disapproval should be put upon all such sales, 
by avoiding them ipso facto, and as to all parties. 

The appellant, in contending that the decrees in the Vose 
suit are vacated because his debt has been paid, would makea 
court powerless to correct and avoid a palpable public wrong. 

The cases cited to show that a private grant fraudulent 
as to particular creditors is good as against the grantor as 
to other parties, are not applicable to the present case. 
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The trustees of the Internal Improvement Fund of Florida 
were public officials whose functions were to administer a 
public fund for the public good. A court of justice, the con- 
servator of public interests, in the course of administration 
of the trust, discovers the trustees in the act of improper ad- 
ministration of the trust. Independent of the immediate 
cause moving it to action, it may certainly declare, for all 
purposes, that the administration of the trust in a certain 
way is not according to law, and every subsequent grantee 
taking title must be considered as cognizant of such decla- 
ration. 

The error of the appellant’s conception here is, that it as- 
sumes that the avoidance of the deed of February 10th, 1871, 
was only or mainly to protect Vose. 

It was intended to establish the proper relation of the 
trustees to the land under their control as such, and to avoid 
for all purposes, and as against all persons, any transfers of 
it opposed to the true interests of that important party, the 
people of the State of Florida, for whose welfare the Inter- 
nal Improvement Act was itself passed, and who were there- 
fore entitled to be considered in administering its provis- 
ions. 


The appellant, in closing its argument, insists upon the 
status of Hepburn as a bona fide bondholder, and in- 
vokes for his advantage the law of estoppel as against the 
trustees whose predecessors were guilty of the fraud against 
him. It has been seen that, however valid Hepburn’s 
claim may be as a bondholder against the obligor in the 
bonds, the Southern Inland Navigation and Improvement 
Company, it is valueless against the trustees, because there 
was no title in the Union Trust Company when he took the 
bonds, because the prior attempt to vest such title was in 
violation of law, of which the trust company, and both 
Bennett and Hepburn had constructive notice, and because, 
upon all authority, no claim of title to real estate can be 


— 
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made out against the true owner by mere possession of ne- 
gotiable securities hypothecated with a representation of 
such title. : 

It has also been seen that no principle of the law of es- 
toppel prevents the assertion of title by the present trustees, 
because the former trustees being without authority to ex- 
ecute this deed, as well by virtue of a court’s construction 
of their powers, as by virtue of its injunction upon their 
acts, the constructive notice of this to the bondholder is 
paramount to everything else. And in pari delicto potior eat 
conditio defendentis. Nor do the certificates of the former 
trustees work an estoppel ; because they were not required to 
give them, they had no authority to give them, and, when 
given, they were made conclusive by no law or policy of 
the law. The decree of the Circuit Court dismissing the 
bill should therefore be affirmed. 


As an additional reason it may be urged that even if the 
claim ever had any merit, it is now very stale, and has been 
lost by laches. 

The lands in suit were restored to the trustees in 1873, 
and many of them have been sold to outside parties who 
are now innocent holders. It is not till 1883 that this 
plaintiff brings its suit. 

The bonds sued on were outstanding at least half of this 
time, during all of which period the suit could have been 
vrought. 

Said Lord Camden, in Smith vs. Clay, Ambler, 645: “A 
court of equity, which is never active in relief against con- 
science or public convenience, has always refused its aid to 
stale demands where the party has slept upon his right and 
acquiesced for a great length of time. Nothing can call 
forth this court into activity but conscience, good faith, and 
reasonable diligence. Where these are wanting, the court 
is passive and does nothing. Laches and neglect are always 
discountenanced ; and therefore, from the beginning of this 
jurisdiction, there was always a limitation to suits in this 
court.” 
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This doctrine is accepted and applied by every court in 
England and America, and has long since passed into the 
category of elementary principles of equity jurisdiction. 

2 Story Equity Juris., 844, note 3; 

See Sullivan vs. Portland R. R. Co., 94 U. S., 806, 
811; 

Hayward vs. National Bank, 96 U. S., 611, 617; 

Harwood vs. Railroad Company, 17 Wall., 78. 


WAYNE MacVEAGH, 
For the Trustees of the Internal Improvement 


Fund of Florida, Appellees. 
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Supreme Court of the United States. 


OCTOBER TERM, 1888. 


Tuk Unton Trust Company Or NEW 
York, Appellant, 


08. 
No. 191. 
THE SOUTHERN INLAND NAVIGATION 
AND IMPROVEMENT Co., AND THE TRUS- 
TEES OF THE INTERNAL IMPROVE- 
MENT FunD or FLOMDA, Appellees. 


Brief of Appellant in Reply to Brief of the Trustees 
of the Internal Improvement Fund, Appellees. 


There are numerous errors in statements of fact in 
the brief of the appellees, the trustees, among 
which is the very first statement that this suit in- 
volves title to two million acres of land, which four 
of the trustees, on February 10th, 1871, assumed to 
grant to Southern Inland Navigation and Improve- 
ment Company. 

The deed from the trustees to said company con- 
veys one million, three hundred and sixty thousand 
six hundred and sixty-five hundredths acres. (See 
Record, page 38.) 

The decision of this case does not necessarily in- 
volve the title to all of this land, it involves the pay- 
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ment of the fifty-first mortgage bonds, principal and 
interest, out of the proceeds of sale of enough of this 
land to satisfy same. (See Appellees’ brief.) 

Some stress is laid upon the great valuation put 
upon this land in the mortgage to appellant, and 
upon the land involved being a vast area, &c. 
Whether this valuation is a correct one it is unneces- 
sary to inquire, it is immaterial to the issues, suffice 
it to say such valuations, where bonds are to be sold 
upon the security of the lands valued, are always ex- 
treme. Actual work was done on the land, and 
actual benefit did accrue to the State from this deed; 
the rivers were made navigable between St. Johns 
and Indian Rivers. 

It is stated and repeated in appellees’ brief, that 
Bennett did not obtain these bonds until 1882. The 
record does not support this statement. The testi- 
mony, pages 91, 92, and 93 show that in 1875 or 
1876 the bonds were in bank on order of Union Trust 
Company to be delivered to Southern Inland Naviga- 
tion and Improvement Company, on payment of 
a certain amount due Union Trust Company; said 
company, at that time, gave Bennett written order 
and agreement that fifty of the bonds be delivered to 
him as collateral at the date the loan was made, and 
the bonds then became Bennett’s as collateral. 

In 1878 Bennett actually took the bonds out of 
the bank and actually had them in his possession as 
collateral, and Reed’s subsequent holding up to 1882 
was Bennett’s possession, as he held them under 
written agreement to deliver them to Bennett when- 
ever he called for them. 

But of course the date of Bennett's rights is the 
date of his loan, which was in 1875 or 1876. 


ft 
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As to the sale of these bonds to Hepburn there 
was an actual transfer of the bonds themselves to 
Hepburn, and Bennett acknowledges a credit on his 
debt of $10,000,—this is sufficient to pass title to Hep- 
burn. But, in addition tothis, Fullerton and Ev- 
erett swear the money was paid to Everett, Ben- 
nett’s agent. The S. 1. N. & I. Co. are not objecting 
to this transfer; Bennett issatisfied with it. The bonds 
pass by delivery; Hepburn is the holder of them, 
and the appellees,—the trustees, have no interest in 
the transaction or right to question it. 


We shall now proceed to reply to the argument of 
appellees, the trustees’ counsel. 

Some lame effort is made, in the brief of the trus- 
tees, appellees, to raise the question as to the au- 
thority of the appellant to bring this suit. 

The 9th article of the deed of trust permits any 
bond-holder to institute suit on default of interest. 
Under this clause it makes no difference how many 
bonds are outstanding: one bond-holder may use the 
trustee’s name as complainant to collect his bonds, 
principal and interest. (See pages 48 and 49 of 
record.) 


Under Section 10 of trust deed a power of sale of 
all the mortgaged property is given the trustee on 
the written request of two-thirds of the bonds issued, 
and under the laws of Florida, which provide that 
every instrument securing the payment of money is 
a mortgage, and tile can only pass by regular /fore- 
closure and sale, this suit was properly brought at 
the instance of the only bonds ever issued, to wit, 
Hepburn’s. (See page 49 of record.) 
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Sections 11 and 16 of the deed give authority of 
entry, sale or suit on request of five hundred thou- 
sand dollars of the bonds; but it has been decided 
by this court that where a less number of bonds have 
been issued than the number mentioned in the deed 
as necessary to request the suit, that those who have 
bonds honestly held may require such suit to collect 
their bonds. 

We say the fifty bonds claimed by Hepburn are 
the only bonds ever issued; hence he had a right to 
demand this proceeding to collect his bonds. 

The evidence of W. H. Bennett shows that he 
saw and handled the entire 2,000 bonds (certified by 
the Union Trust Co.) in 1878, when he got them from 
the City Bank, in London. 


In 1883 these bonds, except Bennett’s fifty, were 
still in the hands of Edward J. Reed, agent of 
Southern Inland Navigation Company. Up to 1878 
these bonds had been in City Bank of London; put 
there by Union Trust Company to be delivered to 


Southern Inland Navigation and Improvement Com- 


pany on payment of certain charges due thereon, after 
1878 they remained in possession of E. J. Reed as 
agent of Southern Inland Navigation and Improve- 
ment Company. (See Bennett’s testimony, pages 91 
and 92 of record. See Gleason’s testimony, pages 
114 and 115 of record.) 

The contract made by this company with Reed as- 
serts that the company owned the 2,000 bonds, and 
they were placed with Reed. (See page 266 of 
record.) 


There is not a single word of testimony to show 
that the American Contracting Company ever had 
one bond of this company in its possession. 


— 
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Under the contract between Southern Inland Nav- 
igation and Improvement Company, and trustees of 
Internal Improvement Fund, the contractors were 
entitled to the proceeds of sales of bonds, not to 
bonds. 

Hence, it follows, nope of these bonds were issued 
to a bona fide holder, except the fifty held by Hep- 
burn. 


The next proposition of appellees, the trustees, is 
that, because no interest had been paid on the bonds 
when Hepburn bought, he is not a bona fide holder. 


The only bonds ever issued were these fifty held by 
Bennett from 1876 as collateral ; of course, until they 
were sold, and the title to them passed to Hepburn, 
no demand was needed to be made for the interest, 
and no inquiry on this head was required of Hep- 
burn up to 1876, the bonds not having been issued, 
no interest was due. It is true that Bennett’s hold- 
ing was bona fide for an actual loan of $15,000.00, 
and Hepburn. under every principle of law, succeeds 
to Bennett’s bona fide holding, no matter if Hepburn 
had actual notice of fraud or wrong, which, in fact, 
he did not have, and which, in fact, did not exist. 


The counsel for appellees here proceeds to state 
the proceedings had in the Vose suit, which, he con- 
tends, affected appellants, Bennett and Hepburn, and 
cancelled title of the company to this land. 

In this recital he states that the lands vested in 
the trustees by act of 1855 were so vested as a trust 
to pay for the improvements contemplated by that 
act. These lands were to be sold on such terms and 
used for such purposes of drainage, cultivation and 
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improvement, as the trustees deemed for the best in- 
terests of the State, and in aid of such other internal 
improvements as the legislature might thereafter 
designate. 


Again, it is stated by appellees’ counsel, that Vose 
charged in his bill that the Southern I. Nav. and I. Co. 
was one of the corporations to whom the trustees were 
improperly conveying land. An examination of that 
allegation’ of Vose’s bill will show that he charged 
that on 28th of July, 1868, the trustees, by resolution 
of that date, attempted to secure to the said Southern 
Inland Navigation and Improvement Company forty 
thousand acres, or thereabouts, of the trust lands. No 
charge is made as to how or why this is a misapplica- 
tion of the fund; no prayer is made asking relief as to 
any such lands; no description, save by thedate of the 
resolution, is given of the lands meant, and, as stated 
in appellant’s brief, this was not the date of the con- 
cession of the land conveyed tothiscompany that they 
afterwards conveyed to Union Trust Company. How 
then was this allegation a notice of any contention 
by Vose that the deed or concession to this company 
of the lands deeded to appellant was in fraud of any- 
body’s rights ? 


It is stated in appellees’ brief that in 1874 Gleason 
Ned a sworn petition admitting this deed to S. I. 
Nav. and I. Co. was cancelled, &c. No such petition 
was filed in 1874, nor is there any evidence of same. 


It is stated in trustees’ answer that such a petition 
was filed, but the date is not given; and what pur- 
ports to be a copy of same is annexed to the answer. 
But no date is given in this exhibit, —this allegation 
of the answer not being responsive to the bill, is not 


— 
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evidence, and if it were it amounts to nothing; but 
Gleason’s opinion of the effect of decree of December 
4th, 1873, in which we say he was mistaken,— cer- 
tainly so as to appellant and its cestui que trust. 
Gleason did swear that he had the original deed to 
his company, and he produced and filed it in evi- 
dence in this case. (See page 100 of Record.) 


Counsel for appellees seeks to argue that Bennett 
and Hepburn must have known of the Vose proceed- 
ings. We have Bennett’s sworn testimony directly 
to the contrary. (See page 93 of Record.) 


Here this unimpeached witness swears he not only 
had no such notice, but took advice of counsel, and 
was advised that the title was good in Union Trust 
Company. 


We come now to the most remarkable proposition 
in appellees’ brief, that Bennefé and Hepburn had 
notice by reason of trustees, possession of this land. 
What an absurdity to speak of any such possession 
of 1,360,000 acres of land as to give notice of claim 
of title thereto! The trustees may have attempted 
to make deeds of some of it, as any stranger may of 
any other person’s land, that such stranger has no 
claim of title to. This argument is not worthy of 
further notice. 


Appellees insist there was notice by lis pen dens; 
this we deny on the grounds set out in original brief, 
and there fully discussed. 

We were not parties to the suit, and the land was 


not brought into the suit in such manner as to give 
notice; and our title was acquired before the plead- 
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ing mentioning the title of Company (under which 
we claim) was ever filed. 


Appellees comend further that the date of Ben- 
nett and Hepburn’s acquiring these bonds is the date 
for testing the lis pen dens; that it is not true in so 
far as title to the real estate, upon which the bonds 
are secured, is concerned; the validity of that title 
must be tested by the condition of such title at 
time it was executed to Union Trust Company; other- 
wise the anomaly would be presented of a good title in 
the trustee, yet not good or of any avail as to his 
cestui que trust. How can the title be perfect in the 
trustees and invalid as to the cestui que trust 


Appellees say, in this connection: We are here to 
test the title to land conceded to have passed back 
to the Internal Improvement Fund.“ We distinctly 
assert no such concession has ever been made. We 
have everywhere, at all times, and in every manner de- 
nied that after the deed of February 10th, 1871, this 
land ever was a part of the said Improvement Fund. 


The main burthen of the song of our opponents is 
the great waste of the trustees in making the deed 
of February 10th, 1871, and that Vose’s suit and in- 
junction was to prevent such waste. Therefore, the 
deed was a violation of the injunction. Tosupport this 
idea, counsel] for appellees continually dwells upon 
the small price in coupons paid for this vast area, 
&c. 


There was no waste in the making of this deed. 
It was a proper and legitimate donation of this land 
to a proper and legitimate public improvement, sanc- 
tioned by the legislature of Florida. 


~) 


— tt 
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The consideration of $56,000.00 was the smallest 
part of the consideration of thisdeed. The deed re- 
cites in the beginning thereof, that said trustees 
grant the land under an act of General Assembly of 
State of Florida, entitled act to encourage system of 
internal improvements, &c., of 1855, and an act to 
organize the Southern Inland Navigation and Im- 
provement Company.“ It was the terms and pur- 
poses of these acts that gave rise to this deed; and 
who shall conserve the interests of the people of 
Florida better than their own legislature? (See p. 
7 of record.) : 


The trustees justified their action in making this 
deed, not solely on the ground that they had con- 
tracted to do so and received the purchase money, 
but also because of these acts of the legislature and 
the public improvement to aid which the land was 
deeded. (See page 194 of record.) 


But, says appellees’ solicitor, although they had 
made the concession of this land by resolution, and 
although they had received the purchase money, still 
it was a violation of the injunction, because other- 
wise if improper trustees, prior to suit, might make 
contracts injurious to this cestui que trust, under this 
argument they could dispose of the whole fund, &c. 
This 1s no answer. It simply amounts to saying: If 
the people of Florida chose certain trustees, and 
clothed them with ample powers of sale and dispo- 
sition of lands, and such trustees made contracts 
and received purchase-money, which they ought not, 
then, because great loss is to follow carrying out 
the contract, these trustees must repudiate their con- 
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tracts, and those who contracted with them must 
lose their lands and their purchase-money. If the 
trustees had power to make the contracts and con- 
cessions, no injunction issued er the contracts 
were made could affect them on the ground of im- 
proper wse of power merely. Appellees confuse 
abuses of power with a want of power. 

Appellees cite in confirmation of their view that 
this deed was a waste, a resolution of the legislature 
of Florida, of February 12th, 1870, as toa sale of 
lands to Pensacola and Louisville R. R. Co. There 
is no analogy or connection here between the deed 
of February 10th, 1871, to Southern Inland Naviga- 
tion and Improvement Co. and this sale to Pensacola 
and Louisville R. R. Co. 

They are for entirely different purposes; the one 
was in pursuance of an act of the Legislature, the 
other was not; one was a drainage scheme the other 
was not; in one case the siz cenls an acre was the only 
consideration; in the other the great public purpose 
to be served was the main object of the deed. So that 
this resolution of February 10th, 1870, is of no use 
in ascertaining the propriety of deed of February 
10th, 1871. 


As to the argument that the present trustees are 
not estopped by the former trustees’ action in mak- 
ing this deed, all that appellees’ counsel has to say 
in answer is, that our authorities do not sustain the 
position. Surely no authority is needed to establish 
the doctrine that privies in estate are estopped to 
contest and deny the rights of others who hold or 
claim by virtue of sealed instruments of record from 
those under whom such privies claim title also. Our 
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citations in the original brief from Bigelow on Es- 
toppel, amply sustain this position and the cases 
cited. 


As to the effect of the certificates given by the 
trustees, appellees say they were given by only three 


trustees, and that there were siz trustees. This is - 


not true. There were only five (5) trustees, and the 
action of the three, being a majority, bound the 
trustees and their successors. 


Again, it is contended, the trustees had no power 
to make such certificates. They were the custodians 
of the records showing the title to these public lands, 
as any other custodian of a public record. This power 
to give certificates of the status of that record and 
what it contains, is inherent in their office, and needs 
no special authority to give such power. 

But it made no difference whether they had power 
or not to give such certificates. Any person claim- 
ing title to land, who asserts that another has the 
title, is estopped afterwards from setting up his own 
title against one who has acted on the faith of such 
person’s former declaration of title in another. 


Again, the laws of Florida make the deeds and 
certificates of these officers evidence. (See X X ) 


We say the law of estoppel does apply directly to 
these.) pellees who but succeeded to the title of their 
predecessors, who made this deed, defended and guar- 
anteed it. 


Appellees seek to avoid the force of our position, 
that appellant was not a party to Vose’s proceeding, 
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and is not bound by saying, that it is not the status 
of appellant, but of Bennett and Hepburn which 
settles this question. This position, we have shown, 
is not sound ; and, further, there is nothing in this 
record showing that Bennett or Hepburn were parties 
to this Vose suit, or had any notice of it. 


Appellees are again in error as to the lands affected 
by the Vose suit, in such manner, as to create lis pen 
dens. General reference to all lands of the trust, &., 
is not sufficient, and in this case where a different lot 
‘of lands (as land conceded by resolution of July 28, 
1868), are specially e! all others deeded or 
conceded to this company are excluded from the 
operation of the bill. (See Miller vs. Shaw, 2 Wall., 
237). 


Again, only such conveyance or donations as were 
a waste or were contrary to the act of 1855, were 
covered by the general language of the bill. This 
deed, we have shown, was not a waste and not con- 
trary to act of 1855, but was in strict accordance 
with it. 

The attempted answer to our position that we had 
no notice of anybody’s rights but Vose, is that to 
award Vose his rights, it was necessary to cancel 
these deeds and declare title, so as to fix Vose’s lien. 

This is incorrect. If Vose had a prior statutory 
lien under Act of 1855, these concessions to these 
companies were svbject to his first lien. 

All the Vose litigation was notice of, was his claim, 


un his debt, and his lien. When he and like first mort- 


gage creditors were disposed of, all that was neces- 
sary for the purposes of the suit had been accom- 
plished. 
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Besides, the record showed plenty of lands besides 
this, enough to more than satisfy Vose’s claim. 


In construing the langnage of the decree of De- 
cember 4th, 1873, counsel for appellees omits all con- 
sideration of the first clause of the decree by which 
the record must be construed. 

The language of the first clause is, that the con- 
tracts or agreements entered into by the trustees, &c., 
with corporation known as Southern Inland Naviga- 
tion and Improvement Company be rescinded, and 
same are hereby declared to be null and void, and 
the lands undertaken to be conveyed, or contracted 


to be conveyed, shall be restored to said Inland Im- 


provement Fund, &c.’’ If it had been intended by 
this decree to cancel a deed, why did it not say so in 
the cancelling clause? What the decree means, is 
that any lands undertaken (in the sense of agreed ) 
or contracted to be conveyed by the contracts or agree- 
ments just ordered in the first clause cancelled, be re- 
stored to the fund; otherwise this. last clause as to 
restoring lands standing alone does not make sense 
or mean anything. 


As we have shown, in our original brief, this is the 


interpretation given in this language by Mr. Vose 
himself in his petitions, and the interpretation given 
it by the court in other decrees in this case ; and 
these were ‘‘ contracts and agreements’’ which this 
decree did operate on, and as to those contracts and 
the lands therein mentioned the Status was restored, 
and those lands were restored; and it was as neces- 
sary to restore them to the fund as it would be to re- 
store to the fund lands described in a deed; there- 


14 


fore, the agreement that ‘restoring to the fund“ 
means lands covered by a deed amounts to nothing. 


If the court in first clause of this decree used the 
words contracts or agreements, both meaning the 
same thing, why is it to be supposed the court did 
not intend to use language meaning the same thing 
when it says ‘‘undertaken to be conveyed, or con- 
tracted to be conveyed, in the last clause! 


It must be borne in mind of the 2,000,000 acres, 
1, 360, 000 had been already conveyed by deed exe- 
cuted while the remaining 640,000 acres were ‘‘con- 
tracted to be conveyed, but had never been con- 
veyed, and to these latter lands the decree refers. 

The appellees seek to answer our position that the 
balance of the lands in this deed, after paying Vose, 
is liable to our debt, by saying our authorities do 
not apply, and that the court, as a conservator of 
the public interests, cancelled these sales as to all 
parties on public policy, &c. 

A court never speaks or acts except when called 
upon by some one entitled to demand relief at its 
hands, and then only for his aid or those in like situ- 
ation. 

A court is not the forum, in this sort of suit, to call 
public officials toaccount for improper official action. 
The people of Florida had never asked the guardian- 
ship of Vose or the court. They selected these trus- 
tees, they gave them their powers, and these trustees, 
as to their obligations to the people of Florida and 
their public acts, were accountable tothem. If they 
wanted to dispose of these trustees they could im- 
peach them, indict and try them, or repeal the act 
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giving them such powers, and transfer them to other 
trustees. 


Vose could only complain of injury done himself, 
and obtain relief for himself, and decrees, upon mat- 
ters as they affected him; when he was satisfied this 
was all accomplished. 

The declaration of the court that a sale by the 
trustees was. improper could only be as it affected 
the party seeking relief, and certainly could not 
be as to the general public in such sense as to de- 
stroy a title for the benefit of the public, when the 
public was not asking any such relief of the court. 

The succeeding trustees must have taken some ac- 
tion of their own to cancel this deed, in order to give 
a cancellation such effect as counsel for appellees 
contends for in this case. 

This decree, if given the effect sought to be given 
it by appellees, the present trustees, is not merely a 
declaration as to the proper manner of conducting a 
trust which subsequent trustees must follow, it is, as 
said above, a wiping out of a title; it is affirma- — 
J tive action, not a direction to trustees, and the prin- 

ciple that a decree of cancellation at suit of a credi- 

tor is satisfied and ceases to have any force after 
such creditor is paid does refer directly to this case. 


The last ground urged by appellees is that appel- 
lant’s action was barred by laches. 

The only relief asked in this case was the fore- 
closure of a mortgage to secure bonds, which fall due 
in 1904, and on their face are not yet due. There 
was an election with the bond-holder when he would 
consider and treat the principal as due for non-pay- 


16 | 


ment of interest, and compensation to sinking fund. 
This is not a case of staleclaim. We are not seek- 


2 ° 2 20 
ing to set aside any other sales or 2 or to rea 


decrees in the technical sense of the all the 
proceedings on which this matter will be tried are 
matters of record. 


There is no place for application of the doctrines 

or authorities cited to these points by appellees. 

These lands were never by any official action re- 
stored to the trustees; they never had any actual 
possession of them. If the trustees have attempted 
to sell a part of them, every buyer bought with 
record notice of our deed and mortgage and subject 
thereto, and cannot complain of same when we seek 
to foreclose it. 

While Bennett held the bonds he held them asa 
collateral, and was under no obligation to commence 
proceedings to foreclose or enforce them until they 
matured. 

Hepburn demanded payment of interest as soon as 


he got the bonds, and on failure to get same, imme- 


diately commenced this suit. 
There is no laches or stale claim here. 


We submit the above asa reply to brief of appel- 
lees, the trustees, of the Inland Improvement Fund 
of Florida. 


WILLIAM FULLERTON, 
J. C. COOPER, 
Appellant’ s Solicitors. 
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1 Petition for Appeal to Sup. Ct U. &. 
In the Supreme Court of the Territory of Idaho. 


Joun Synnort and Josxrn M. Burkett, Administrator of the Estate 
of Peter Welch, Deceased, Plaintiffs, 


v8. 
MICHAEL SHAUGHNEssY, Defendant. 


Petition for appeal. 


To the honorable the supreme court of the Territory of Idaho: 
Your petitioners, John Synnott and Joseph M. Burkett, adminis- 
trator of the estate of Peter Welch, deceased, plaintiffs and appellants 
in the above-entitled action, represent to the court that the petition- 
ers desire to appeal to the Supreme Court of the United States from 
the judgment and decree of the said supreme court of the Territory 
of Idaho made and entered in this cause on the second day of March, 
A. D. 1885, and from the whole and every part thereof; wherefore 
the said petitioners pray for an allowance of said a , and that the 
amount of the bond to be executed to the said Michael Shaughnessy, 
defendant, may be fixed as — by law; and they further 
2 pray that thedecision of the said supremécourt herein, together 
with the record herein, may be sent to the said Supreme Court 
of the United States, to the end that the same may be there examined 
and justice done as said Court may order and decree. 
ANGEL & ny ay AN, mtr 
Attorneys for Plaintiffs ppellants. 
SUTHERLAND & MeBRIDE Counsel. 


(Endorsed :) In supreme court, Idaho Territory. John Synnott 
set al. vs. M. — Petition ſor appeal. Filed Sept. 7th, 1885. 
A. L. Richardson, clerk. 


3 Allowance of Appeal to Sup. Ct U. 8. 


Unitep Srates or AMERICA, 88: 


Joun Synnort and Josxrn M. Burkett, Administrator of the Estate 
of Peter Welch, Deceased, Appellaut-, 


dl v3. 
x Micuakt SHAuGHNEssy, Appellee. 


The President of the United States to the honorable the supreme 
og court of the Territory of Idaho, Greeting : 

1 Because in the records and proceedings, as also in the rendition of 
hed the judgment and decree of a cause which is in the said supreme 
os, court, between John Synnott and Joseph M. Burkett, administrator 
of the estate of Peter Welch, deceased, plaintiffs and appellants, and 
Michael Shaughnessy, defendant and respondent, a manifest error 
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2 JOHN SYNNOTT ET A., 4c., vs. MICHAEL SHAUGHNESSY. 


a. happened, to the great damage and grievance of the said plain- 
tiffs and appellants, as by their petition appears, we, being willing 
that error, if any hath been, should be duly corrected and speedy jus- at ö 
tice done to the parties aforesaid in this behalf, do command you, if | 


judgment therein be given, that then, under your seal, distinctly 
and openly, you send the record and proceedings aforesaid, 
4 with all things concerning the same, to the Supreme Court of 
the United States, together with this writ,so that you may have 
the same at Washington on the second Monday, the 12th day, of Oc 
ber next, in the said Supreme Court to be then and there held, that, 
the record and proceedings aforesaid being inspected, the said Su- 
preme Court may cause further to be done therein to correct the 
errors alleged what of right and according to the laws and customs 
of the United States should be done. ¥ 
Witness the Honorable Morrison R. Waite, Chief Justice of the ee 
Supreme Court of the United States, the 16th day of August, in the 1. 


year of our Lord one thousand eight hundred and eighty-five. 5 
JAMES H. McKENNEY, im | 

Clerk of the Supreme Court of the United States. 7 

Allowed by— J 


JAMES B. HAYS, 
Chief Justice of the Supreme Court of Idaho Territory. 


Date, Aug. 31, 1885. 


5 (Endorsed :) In supreme court Idaho Territory. John Syn- 
nott et al. vs. Michael Shaughnessy. Allowance of appeal to 
Sup. Court U.S. Filed Sept. 7th, 1885. A. L. Richardson, clerk. 


6 Citation. 
In the Supreme Court of the Territory of Idaho. 


Joun Synnott and JosepH M. Burkett, as Administrator of the 
Estate of Peter Welch, Deceased, Appellants, 
8 
MICHAEL SHAUGHNEssY, Appellee. 


The supreme court of the Territory of Idaho to Michael Shaugh- 
nessy: 

Whereas John Synnott and Joseph M. Burkett, as administrator 
of the estate of Peter Welch, deceased, have lately appealed to the 
Supreme Court of the United States from a judgment and decision 
lately rendered in the supreme court in the Territory of Idaho, made 
in favor of you, the said Michael Shaughnessy, and have filed the ; 
security required by law: You are therefore cited to appear before | 
the said Supreme Court, at the city of Washington, on the 12th day 16) 
of October (being the second Monday of October next), 1885, to du 7 
and receive what may appertain to justice to be done in the prem- 
ises. 
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7 Given under my hand, in the Territory of Idaho, the Sist 
day of August, in the year of our Lord one thousand eight 


hundred and eighty-five. 
JAMES B. HAYS, 
Chief Justice. 


Service admitted by copy this thie 3rd day of September, 1885. 
ROSBOROUGH & MERRITT, 


Attorneys for Defendant. 


(Endorsed :) In supreme court Idaho Territory. John Synnott 
et al. vs. Michael Shaughnessy. Citation. Filed Sept. 7th, 1885. 
A. L. Richardson, clerk. 


8 Complaint. 


In the District Court of the Second Judicial District of the Territory 
of Idaho in and for the County of Alturas. 


Joun Synnott and Perer Wetsu, Plaintiffs, 
v8. 
MicHAEL SHAUGHNEsSY, Defendant. 


And now come John Synnott and Peter Welsh, the plaintiffs in 
this action, and complaining against Michael Shaughnessy, the 
above-named defendant, and for cause of action herein, allege and 
respectfully show to the court— 


I. 


That heretofore, to wit, on the 5th day of July, 1881, these plain- 
tiffs were the owners each of an undivided one-half and in the law- 
ful possession of the following-described — sane claim and 
property, situated, lying, and being in Mineral Hill mining district, 
county of Alturas, Territory of Idaho, to wit: All of the Eureka 
mining claim, consisting of fifteen hundred feet in length by six 
hundred feet in width, situated in Mineral Hill mining district, said 

county and Territory. Said claim is bounded on the south- 
9 east by the Idahoan mine and on the northwest by the 

“ Homestake mine; that said claim and mining property 
was located by these plaintiffs on the — day of June, 1880, and from 
the time of said location to the said 5th day of July, 1881, these 

laintiffs had been in the possession thereof, working and develo 

ing the same, and had run four tunnels on said claim—one about 
feet, one about 30 feet, one about 50 feet, and one about 70 feet—and 
had discovered a small seam or vein of galena ore in two of said 
tunnels, said ore so uncovered not exceeding in value the sum of 
one thousand dollars. 

That said discovery of ore was at that time and up to the time of 
the execution and delivery of the deed hereinafter mentioned was 
all of the ore which had been discovered by these plaintiffs upon 
said mining claim or either of them, and these plaintiffs were wholly 
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ignorant of the existence of any other vein or body of ore than that 
so discovered by them as aforesaid; that at said time these plain- 
tiffs verily believed that all the value that then was attached to said 
claim was that which the discovery made by them as aforesaid and 
the indications in the openings upon said claim, consisting chiefly 

of the tunnels — 7 and the location of said clain gave 
10 it. and verily believed that from said showing of ore and in- 

dications on said claim, so far as known to these plaintiffs, 
the same was worth the sum of twenty-five hundred dollars or there- 
abouts. 

That on about the 3rd day of July, 1881, the defendant, by his 
agents and employees, had discovered upon a part of said “ Eureka ” 
mining claim remote from the places where these plaintiffs had 
been at work on said claim a large and valuable vein or body of 
ore, from eighteen inches to four feet in thickness, extending for 
about seventy feet continuously along said vein, the existence of 
which rendered said mine of great value, to wit, the sum of one 
hundred thousand dollars and upwards, of the existence of which 
said vein or body of ore these plaintiffs were wholly ignorant. 

That said ore consists principally of lead and silver and is chiefly 
valuable for said metals contained therein, and is worth, over and 
above the expenses of mining, transportation, and reduction thereof, 
from fifty to seventy-five dollars per ton as plaintiffs are informed 
and verily believe. 

And these plaintiffs further show that the said defendant, by his 

agents and servants aforesaid, conspiring, contriving, and in- 
11 a to cheat and defraud these plaintiffs, did fraudulently 

and falsely conceal and suppress from these plaintiffs the 
knowledge of the existence of said vein or ore body, and did mis- 
represent to these plaintiffs the facts concerning the same, and 
fraudulently and falsely represented and stated to these plaintiffs 
that no other ore body or vein of ore existed in said mining claim 
except such as were found by and known to these plaintiffs as afore- 
said; that such false and fraudulent statements as aforesaid were 
made by said defendant, his agent and employees, in order to en- 
able said defendant to purchase said mining claim from these plain- 
tiffs at a price far below its real value, and to induce these plaintiffs 
to sell said claim to him for the sum of two thousand two hundred 
dollars; and these plaintiffs, by means of such false and fraudulent 
c ~~ealment and misrepresentation on the part of said defendant, 
his ..zents, servants, and employees, and believing the same to be 
true, were made to believe and by means thereof did believe, that 
no such body or vein of ore existed in said claim as really did exist 

and was known to said defendant, his agents, servants, and 
12 employees as aforesaid, and that the real value of said claim 

was not at that time more than $2,200; whereas in truth 
and in fact, by reason of the existence of said large vein or body of 
ore, which was known to the defendant and unknown to these plain- 
tiffs, the said Eureka mining claim was then and is now worth one 
hundred thousand dollars and upwards, as these plaintiffs are in- 
formed and verily believe. 
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That immediately prior to the discovery of said ore vein or ore 
body by the said defendant these plaintiffs had employed one Henry 
Porter as an agent to find for them a purchaser of said “ Eureka 
mining claim at the sum of two thousand five hundred dollars, and, 
relying upon said t and believing that he would act and was 
acting honestly in their behalf in said matter, these plaintiffs prom- 
ised and undertook and a to pay said Porter ten per cent. of 
the purchase-money of said mine, which should be received by them 
in case he, said Porter, should make or cause to be made a sale 
thereof for these plaintiffs at the price aforesaid. 

That during such — of said Porter and while he was 

endeavoring to obtain a purchaser for said mine as aforesaid 
13 he, the said Porter, first made the discovery of said ore vein 

1 and ore body aforesaid, which was unknown to these plain- 
tiffs. 

That upon such discovery the said Porter conceated the same from 
these plaintiffs, but surreptitiously, falsely, and collusively and fora 
consideration paid to him by the defendant, which consideration 
these plaintiffs aver, upon information and belief, to have been the 
sum of one thousand dollars, informed the said defendant of the 
existence of said large vein or ore body, and then and there, in vio- 
lation of his said employment by these plaintiffs and in fraud of 
their rights, entered into the employment of the defendant and 
undertook and agreed to assist him in concealing from the plain- 
tiffs the knowledge of the existence of said ore body, and in in- 
ing the said “ Eureka” mining claim from these plaintiffs by pur- 
chase at the price of two thousand two hundred dollars, or a price 

tly below its real value, and by reason of the said false, fraudu- 
ent, and collusive acts of the said Porter, as well as the misrepre- 
sentations and concealments of the defendant as aforesaid, and not 
otherwise, these plaintiffs were induced to part with said 
14 property for said sum of two thousand two hundred dollars, and 
to execute and deliver to said defendant, Michael Shaugh- 
nessy, a quitclaim deed of said Eureka” mining claim, dated un 
the Bin day of July, 1881, and acknowledged before W. T. Riley, a 
notary public, on the 6th day of July, 1881, and recorded on the 
8th day of July, 1881, in the office of the recorder of Alturas county, 
in volume H of Deeds, on page 328 ; that by reason of said convey- 
ance, fraudulently obtained from these plaintiffs as aforesaid, and 
if said conveyance be not declared fraudulent, null, and void, and 
set aside by the decree of this court, these plaintiffs will sustain 
t pecuniary loss and damage, to wit, the sum of one hundred 
thousand dollars. 

And these plaintiffs further show that since the said conveyance 
by these plaintiffs to the said defendant of said Eureka mining 
claim the said deſendant has been in the possession of the same 
and has extracted and taken from said mine and elaim a large quan- 
tity of ore of great value over and above the cost of extracting, 
shipping, and smelting the same, but the plaintiffs are unable to 
state the exact amount extracted or the net value of the same after 
deducting the expenses of extracting, shipping, and smelting 
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15 the same, but aver, upon information and belief, that the 

defendant has made large profits thereby, to wit, the sum of 
three thousand dollars and upwards; and these plaintiffs further 
aver that they are ready and willing and hereby offer to repay to 
said defendant the said sum of two thousand two hundred dollars, 
with interest from July 5th, 1881, purchase-money aforesaid of said 
Eureka inining claim paid to them by the defendant as aforesaid, 
upon a reconveyance of said mining property to plaintiffs. 

Wherefore these plaintiffs pray the judgment and decree of this 
court— 

Ist. That said deed from these plaintiffs to the said defendant, 
Michael Shaughnessy, dated July 5th, 1881, and recorded July 8th, 
1881, in the office of the county recorder of Alturas county, in Book 
H of Deeds, on page 328, be decreed and declared to be fraudulent, 
null, and void, and that the same be annulled and set aside, and 
that said defendant be adjudged and decreed to recouvey said “ Eu- 
reka mining claim and premises to these plaintiffs upon the plain- 
tiffs paying to the said defendant the sum of two thousand two 
hun 4 —— and lawful interest thereon from the 5th day of 

uly, 1881. 
16 2nd. That the defendant be decreed to account to these 
plaintiffs for the net proceeds of the ore extracted by the de- 
fendants from the said Eureka mining claim since the 5th day of 
July, 1881, and, upon such accounting, that defendant be decreed to 
pay the said plaintiffs the net — of said ore. 

3rd. That the defendant, his agents, servants, and employees, be 
forever enjoiaed and restrained from interfering with said Eureka 
mining claim or extracting or carrying away any of the ore there- 
from. 
4th. That the plaintiffs be put in possession of said Eureka min- 
ing claim and every part thereof by the process of this court. 

5th. That the defendant be adjudged and decreed to pay the costs 
and disbursements of this action; and 

6th. For such other and further relief or order, or both, in the 
premises as to the court shall seem meet and in accordance with the 


principles of equity. 
TEXAS ANGEL, 
ISAAC N. SULLIVAN, 
Ati vs for PU ff. 
17 TERRITORY OF IDAHO, } 
County of Alluras, 

John Synnott, being duly sworn, on his oath says that he is one 
ol the plaintiffs in the above-entitled action; that he has heard read 
the foregoing complaint and knows the contents thereof; that the 
same is true of his own knowledge, except as to the matters therein 
stated upon information or belief, and that as to those matters he 


believes it to be true. 
JOHN SYNNOTT. 


Subscribed and swurn to before me this 24th dey of May, 1882. 
DLsxAL.] CHAS. W. JONES, 
Notary 
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18 (Endorsed:) In second dist. court, Alturas county, Idaho 

Territory. John Synnott and Peter Welsh, pl'ſſa, vs. Michael 
Shaughnessy, def’t. Complaint. Filed May 24,1882. A. L Rich- 
ardson, clerk, by Geo. W. Richards, deputy. Texas Angel, J. N. 
Sullivan, pl’ffs’ att’ys. 


19 ' Answer. 


TERRITORY OF Ipano, County of Alturas : 
In the District Court, 2nd Judicial District. 


Joun Synnortt and Peter We su, Plaintiffs, 
v8. 
MicnakL SHaunessy, Defendant. 


Said defendant, answering the complaint herein, denies that at 
the date of said sale and deed said plaintiffs believed that said min- 
ing claim was worth $2,500, but avers, upon his information and 
belief, that they had frequently endeavored to sell it for less, and 
on the day of said sale were glad to sell it for $2,000 until they were 
offered a * dollars more, for which they violated their agreement 
to sell at that price; and denies that about the 3rd day of July, 
1881, or at any time before he became the owner of said mini 
claim, this defendant, by his agents or employees, or otherwise, h 
discovered upon a part of said mining claim remote from the places 
where said plaintiffs had been at work thereon or at any place on 
said mining claim a large or valuable or any vein or body of ore 

whatever; and denies that this defendant, by his agents or 
20 servante, or otherwise, ever discovered or knew of any vein 

or body of ore upon said mining claim before he became the 
owner thereof, outside of plaintiffs’ said excavatiuns. 

This defendant denies that, by his agents or servants, or by any 
agent or servant, or otherwise, he ever conspired or contrived or in- 
tended to cheat or defraud plaintiffs, or that he, with such intent, or 
otherwise, fraudulently or falsel y or otherwise concealed or suppressed 
from said plaintiffe the knowledge or any knowledge of the exist- 
ence of said alleged vein or body of ore or of any vein or body of ore 
in said mining claim, or misrepresented to them the facts or any 
fact concerning the same, or falsely or fraudulently or otherwise 
represented or stated to them that no other ore body or vein of ore 
existed in said mining claim, except such as were found by and 
known to them; and denies that such or any false or fraudulent 
statement or statements were made by this defendant, by an nt 
or employee of his, or otherwiee, in order to enable this de nt 
to purchase said mining claim from said plaintiffs at a price below 
its real value, or to induce them to sell it for $2,200; but this de- 

fendant, on the contrary, alleges that said plaintiffs had ample 
21 means of ascertaining and knowing the value of said mining 
claim, and did not rely, and were not induced or entitled to 
rely, upon this defendant or any agent of his for any information 
or knowledge concerning the same, and that this defendant did not 
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have the same or any means of knowledge concerning the same 
beyond the location and superficial aspect of said mining claim. 
his defendant denies that by such alleged or by any concealment 
or misrepresentation on the part of thisdefendant or any of his agents, 
servants, or employees in respect to said mining claim said plaintiffs ° 
were made to believe that no such alleged body or vein of ore ex- 
isted in said mining claim, or that the real value of said mining 
claim at that time was not more than $2,200; but, on the contrary, 
this defendant avers, upon his information and belief, that at the 
time of said sale and for a long time prior thereto said plaintiffs 
were and had been in person upon said mining claim working or 
pretending to work the same, and if they failed to work it to any 
profit or to — any body of ore unknown to them, or to know 
the value of said mining claim, the fact was due to their own 
22 neglect and laziness and not to any truth in the scandalous 
averment in their complaint; and this defendant denies that 
at the time of said sale the existence of said alleged large body of 
ore or of any large body or vein of ore in said mining claim was 
known to him. 

The defendant, upon his information and belief, denies that im- 
mediately prior to the alleged discovery of said vein or body of ore 
or at any time said plaintiffs had employed said Porter as an agent 
to find for them a purchaser of said mining claim at $2,500 or at 
any other price, or promised or undertook or agreed to pay him ten 
per cent. of the purchase-money received by them on any sale effected 
by his at that weap but this defendant avers, upon his informa- 
tion and belief, that said plaintiffs had given to said Porter a verbal 
— of purchase of said mining claim within thirty days for 
$2,000, and had agreed to allow him all purchase-inoney over that 
sum upon any sale he might effect within that time. 

Said defendant denies that during said alleged employment of 
said Porter or at any time before said sale said Porter made the dis- 

covery of said alleged ore vein or ore body or of any ore vein 
23 or ore body in — mining claim unknown to said plaintiffs, 

or thereupon or in anywise concealed the same or any vein 
or body of ore from said plaintiffs, or surreptitiously or fraudulently 
or collusively or otherwise, or for any consideration paid to him b 
this defendant, informed this defendant of the existence of said al- 
leged large vein or ore body in said mining claim ; and denies that 
said Porter then or there or at any other time, in violation of his 
said alleged employment by said plaintiffs or in fraud of their 
rights or otherwise, entered into the employment of this defendant, 
or undertook or agreed to assist him in concealing from said plain- 
tiffs the knowledge of the existence of said alleged ore body, or in 
obtaining said mining claim for $2,200 or at any price; and denies 
that by said alleged or any false, fraudulent, or collusive acts of said 
Porter, or by any misrepresentations or concealment by this defend- 
ant, said plaintiffs were induced to part with or sell said property 
for $2,200, or for any price, or to execute or deliver said deed there- 
for; and denies that by reason of said conveyance uncancelled said 
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plaintiffs will suffer damage in the sum of $100,000: or 
24 any damage whatever, but all that said plaintiffs, with 

ample and exclusive means of knowing the value thereof 
and relying upon their own judgment, received on said sale the full 
value of said mining claim in the market in its then condition and 
$200 more than they had agreed to sell it for a few hours before. 

This defendant denies that he has made large profits in the sum 
of $3,000 or any profits whatever so tar from ore extracted frum 
said mining claim, but avers that he has expended a large amount 
of money in developing the same, and that whatever value beyond 
a mere prospect said mining claim now has is due solely to the de- 
velopments made by such expenditure since said sale. 

For further answer this defendant alleges that he had no knuwl- 
edge whatever of said sale or of the negotiations leading thereto 
until after the same was made; that a few days thereafter he re- 
ceived a letter from E. A. Wall, who had procured said quitclaim 
deed on his own motion and without any directions to do so so from 

this defendant, together with said deed, in which letter he 
25 requested this defendant, in case he did not choose to acce 

the deed, to transfer the same to another person in Salt Lake 
City, who stood ready to take the property & pay the price; that 
this defendant, being free to accept or reject such deed, elected to 
accept the same, and did so, paying the purchase-money and taking 
the chances, as he had done in many other purchases of mines. 

This defendant, upon his information and belief, acquired and 
formed since said sale, allege- that the facts & circumstances of 
said sale are as follows: Suid Wall, learning that said mining claim 
was for sale, went to look over it; found some small fragments of 
float thereon from sources not then apparent or known; saw that 
the said claim was well located in alignment with a known neigh- 
boring claim, but made no excavations on said Eureka claim and 
did not discover or see any lode or vein thereon other than such 
then prospects as appeared in excavations which plaintiffs had made 
and were working in; that he then and there entered into negotia- 
tions with said plaintiffs for the purchase of said claim and bought 

the same for the sum of $2,000, but when plaintiffs came to 
26 execute a deed pursuant to such bargain they refused to com- 

ply with their contract of sale because they had, in the mean- 
time, been offered $200 more by another party, and said Wall there- 
upon made & consummated another contract of purchase for $2,200, 
received said deed, and drew check on defendant for the purchase- 
money ; that said examinations of the said mine and said negotia- 
tion and deed were all made on one and the same day; that the 
only services said Porter performed in said transaction was to inform 
said Wall that said mining claim was for sale and to show him the 
claim ; that if there was any other agreement or relation between 
said Porter and said plaintiffs than the aforesaid option and agree- 
ment for surplus of purchase-money the same is and was then un- 
known to said Wall; that said Wail made said purchase on his own 
judgment and not from any opinion or discovery of said Porter, 
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and was not even influenced by the representations made by said 
plaintiffs that the claim was of great value. 
This defendant does not deny that since the expenditure of large 
sums of money by him has developed said mining claim into a 
mine of greater value said plaintiffs are willing to repur- 
27 chase for the same — but, having bought and paid for 
the property in good faith, be declines the offer of the money 
and all further dealings with said plaintiffs on their terms. 
Wherefore this defendant demands judgment against said plain- =~ 


tiffs for his costs. 
ROSBOROUGH & MERRITT, 
Attorneys for said Defendent. 
TERRITORY OF UTAH, g * 
County of Salt Lale, 


Michael Shaughnessy, being duly sworn, declares that he is the 
defendant in the above-entitled action; that he has heard the fore- 
going answer read and understands it, and that the same is true of 
his own knowledge, except as to the matters which are therein stated 
on his information or belief, and as to those matters he believes it 


to be true. 
MICHAEL SHAUGHNESSY. 


— and sworn to before me this 7th day of September, A. 
. 1882. 
(SEAL. ] CHRISTOPHER DIEHL, 
Commissioner of Deeds for the Territory of 
Idaho in the Territory of Utah. 


28 (Endorsed:) Synnott & Welsh v. M. Shaughnessy. An- 
swer. Filed Sept. 9, 1882. A. L. Richardson, clerk, by 
Geo. W. Richards, deputy clerk. 
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a Service by copy by hands of Geo. W. Richards, deputy clerk, 
al admitted. 


This cause having been heard upon the pleadings and the evi- 
dence upon the part of the respective parties and argument of th r 
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4 Att’ys for Def t. 
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counsel and submitted to the court, and the court having fully con- 
sidered all and singular the premises, now, at this day, said cause 
came on for further proceeding. In consideration of the premises it 
is: ordered, adjudged, and decreed that the plaintiffs’ complaint be, 
and the same is hereby, dismissed, and that the defendant, Michael 
Shaughnessy have and recover of and from the plaintiffs, John 
Synnott and Joseph M. Burkett, his costs and disbursements in this 
behalf incurred, taxed at $86.50, and that execution issue therefor. 
H. E. PRICKETT, 
District Judge. 


30 (Endorsed :) John Synnott e al. vs. Michael Sha hnessy. 
Decree. Filed July 16th, 1884. A. L. Richardson, clerk. 


31 District Court Findings. 
TERRITORY OF IDAHO, County of Alturas: 
In the District Court, 2nd Judicial District. 


Joun Synnott and J. M. BurKxett, Adm’s. of Peter Welsh, Dec., 
Plaintiffs, 
v8. 
MicHaEL SHaucunessy, Defendant. 


This cause having heretofore been heard upon the pleadings and 
proofs of the respective parties and the arguments of their counsel 
and submitted to the court for consideration, and the court, having 
fully considered all and singular the premises, now at this day file 
its findings of fact established by the evidence and conclusions of law 
thereupon. 

From the evidence adduced on the trial the court doth find the 
following facts : 

st. 


About the month of June, 1880, the plaintifi, John Synnott, and 
his late coplaintiff, Peter Welsh, dec’d, discovered and located the 
mining claim and lode kuown as the “ Eureka,” the subject of this 

suit, and entered into the possession of and worked and held 

32 the same until the sale hereinafter mentioned. In the inter- 

val they built a cabin in the vicinity of the claim and ex- 

cavated four tunnels on the premises, in two of which they discov- 

ered ore, which they did not remove from the premises, but left 
chiefly in place. 3 
nd. 


Some time in the month of June, 1881, Synnott & Welsh pro- 
to E. H. Porter that if he would find a purchaser of the min- 

ing claim at the price of $2,500 they would allow him a commis- 
sion of ten per cent. out of such purchase-money, to which proposal 
Porter replied that he was then engaged in negotiating fora sale 
of the Humestake” (a neighboring mining claim), and that as 
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soon as he got through with the business he would endeavor to 
find a purchaser of the “ Eureka” claim on those terms; but Por- 
ter was not invested with any authority to effectuate a sale or bind 
Synnott & Welsh or the title to the mine by any contract. 


ord. 


Pursuant to this proposal Porter applied first to John Gilman 
and entered into negotiating with him for the purpose of inducin 
him to purchase the Eureka claim on the terms — 
33 but the offer made by Gilman was not satisfactory to the owners. 
Pending the negotiations, Porter applied to E. A. Wall (who 
afterwards acted as the agent of the defendant Shaughnessy in mak - 
ing a purchase of the claim) on the morning of the 5th July, 1881, 
to induce him to purchase the claim, informing Wall that he had 
a verbal option of purchase at the price of $2,000; that his terms 
would be a commission of $500, or one-fourth of the claim, if Wall 
should purchase the claim. Porter in the same interview stated to 
Wall that he thought he could show him something on the claim 
that would induce him to buy it. Wall replied that he would 
agree to the terms if he liked the claim after inspection well enough 
to buy it, but at this stage Porter disclosed the fact that he had a 
further appointment with Gilman to resume negotiations with him. 
Wall — off negotiations and declined to have any further con- 
ference or make any terms for the purchase as long as any other 
negotiations with Gilman should continue. ; 


4th. 


Porter next met Gilman on the “ Eureka” mining claim, pursu- 

ant to appointment. They inspected the claim together. Porter 

showed Gilman float ore which he had discovered at two 

34 pulaces on the claim, one of which was on and about the path 

which Synnott & Welch had usually travelled from their 

cabin to their work on the claim, and the other place was on a 

point about fifty _—_ from said path. After this inspection Gil- 

man went immediately to Synnott & Welch & had further nego- 
tiations with them, but they failed to agree on any terms. 


5th. 


After their failure to sell to Gilman, Synnott & Welch had a 
further conference with Porter, in which they informed him that 
they were willing to sell the claim for $2,000, but in that case they 
could not afford to allow him any commission. 


6th. 


On the evening of the same day (July Sth, 1881) Porter again 
went to Wall and, it being understood that negotiations with Gil- 
man were ended, they resumed negotiations as to the terms between 
them, the purchase price of $2,000 being named as that of Sy nnott 
& Welch. Pending this negotiation they went to and over the 
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Eureka claim and into two of the tunnels. Porter showed Wall the 
float ore he had found at the place aforesaid. Porter then 

35 insisted on having one-fourth of the claim for his option & 
for showing the float ore. Wall informed him that if he 
bought the claim it would be for def’t Shaughnessy, who might 
prefer to be sole owner, and proposed that if Porter would allow him 
ten days to decide he would either allow him one-fourth of the claim 
or pay him $1,000, to which Porter agreed, and at the end of that 
riod and after the purchase the $1,000 was paid to Porter accord- 


ingly. 
7th. 


After their examination of the mining claim, which occupied in 
all about balf an hour, Wall went with Porter to the cabin of Syn- 
nott & Welch and stated to them that Porter had informed them 
that the Eureka claim was for sale at $2,000, to which they assented. 
Wall then told them that he would buy it for that price for defend- 
ant, and that if they would come down to his office at Bullion & 
make out the deed after they got their supper he would pay them 
the money if they would take checks on the defendant, to which 
Synnott & Welch agreed. This interview lasted about ten minutes, 
and the parties parted — the understanding that the sale should be 
completed as aforesaid. 2 

th. 


36 Shortly after this agreement had been made and Wall and 
Porter had leſt, Gilman returned and resumed negotiations 
with Synnott & Welch, and finally offered them $1,800 and one- 
tenth of the proceeds of the claim, or $2,200 in money for the whole. 
He then informed Synnott & Welch of the fact that Porter had 
found float ore on the claim. They did not agree on any terms. 


9th. 


Shortly after Gilman had made the new offer Porter had returned 
to the cabin of Synnott & Welch and the three went ther down 
to Wall’s office, and on the way they informed Porter of the offer of 
$2,200 by Gilman and intimated that they would expect the same 
from Wall, because they were poor and could not afford to lose this 
$200 nor pay any commission. 


10th. 


On their arrival at Wall’s office Porter informed Wall of the new 
offer of $2,200 by Gilman and of the claim of Synnot & Welch for the 
additional price; whereupon Wall turned to Synnott & Welch and 
told them that he would pay them the $2,200, adding, with some 
asperity, that Gilman should not have the claim at any price. 


11th. 


37 The deed from Synnott & Welch to def’t Shaughnessy for 
$2,200, dated July 5th, 1881, was then drawn, and was exe- 
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cuted by Synnott & Welch and attested by witnesses, and Wall drew 
two checks on the def’t in favor of Synnott & Welch for the pur- 
chase-money, one for $1,200, due at once, and the other $1,000, pay- 
able at 30 days, and delivered the same to them; and it was agreed 
between them that Synnott & Welch should next day come down 
to Hailey & acknowledge the deed, which they did accordingly. 
One of the checks was cashed by them presently and they kept the 
other till some time in the ensuing fall or winter before cashing it. 


12th. 


The evidence in the case does not show or tend to show that Wall 
or Porter or any other person had discovered or knew of the exist- 
ence of any vein or lode of ore in place on the Eureka mining claim, 
other than such as had been found by & was known to Synnott & 
Welch in their excavations at any time prior to the sale and execu- 
tion of the deed. 2 

th. 


In making the purchase of the claim Wall, as the agent of the de- 

fendant, dealt directly with the owners, Synnott & Welch, for 

38 the price om demanded & received,and not with or through 
Porter, who had no authority to sell and convey. 


14th. 


No false or fraudulent representations concerning the Eureka 
mining claim was ever made to said vendors or to any one else by 
the defendant or by any agent or employee of his. 


15th. 


No concealment of any material fact concerning said mining 
claim was ever made by the defendant or by any agent or employee 
of his. Neither the defendant nor any agent of his had ever dis- 
covered or knew of the existence of any vein or lode in said claim 
(except such as Synnott & Welch had — by their tunnels) 
prior to the sale, nor until some days had elapsed after the sale. 


16th. 


Synnott & Welch, from their long familiarity with the claim, 
— on it, dwelling by it from June, 1880, till July, 1881, had 
better means and more ample opportunities of ascertaining and 
knowing the character and value of the claim than the defendant 


or any agent of defendant possessed. 


39 17th. 


Synnott & Welch were not induced to rely upon and did not re- 
ly upon any representations, opinion, or act of the defendant, or of 
any agent of defendant, concerning said mining claim in selling or 
disposing of the same or estimating its value or price. They were 
anxious to sell on account of the ill-health of Welsh; had worked 
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the claim for more than a year without profit, and had endeavored 
to sell it to several other persons before the negotiations with Gil- 
man. The only statement or expression of opinion on the part of 
Wall or any agent of defendant in all the testimony in the case ap- 
pears in the testimony of — Synnott, as follows: “I remarked 
to Wall that I thought I had made a mistake in running my tun- 
nel; that if I had run it more-to the left I thought I would have 
struck the ledge.” Wall said, “If I had a ledge there the tunnel 
ought to have struck it.“ This could not be deemed the representa- 
tion of a fact. It was about a matter concerning which knowledge 
in its proper sense could not be had, and at most it must be deemed 

as addressed to and received by Synnott & his partner as 
40 the expression of an opinion merely; but this was after the 

price of the claim and the terms of sale had been agreed 


18th. 


On the 6th July, 1881, the day after the sale, Porter did some 
work on the claim at one of the points where he had found float 
ore, and on the 7th July, 1881, Wall, as agent of the defendant, put 
miners at work on the point where float ore had been observed, and 
in the course of a few days, by an open cut 20 feet by 25 ft. in 
dimensions, discovered a body of ore in place, which, when taken 
out, weighed 23 tons and netted def’t sdine $800. 


19th. 


The bodies of ore found and exposed by Synnott & Welch in 
their cuts and tunnels were taken out & sold by defendant and 
amounted in all to only three tons and netted only $30 per ton. 


20th. 


Further developments made in working said mining claim by 
defendant, at considerable outlay of money, after the purchase, have 
disclused a large and valuable lode of ore in the claim, and about 

the time of the bringing of this suit the defendant had ne- 
41 gotiations in progress for its sale at the price of $150,000. 

The defendant, up to the time of the trial, had expended 
about $23,000 in labor & improvements on the claim, and had 
realized from ores taken therefrom and sold about $3,000. 


Conclusions of Law. 


On consideration of the premises the court deduces the following 
conclusions of law from the facts established by the evidence : 

ist. That the sale and purchase of the Eureka mining claim was 
fair and free from any ingredient of fraud. 

2nd. That the plaintiffs have failed to show any grounds for the 
recession of the contract of sale. 

3rd. That all the equities of the case are with the defendant, and 
that the bill of complaint ought to be dismissed at plaintiffs’ cost. 


Let decree be drawn accurdingly. 
H. E. PRICKETT, 
Di t e { 


upon. 
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(Endorsed :) John Synnott e¢ al. vs. M. Shaughnessy. Findings. 
Filed July 16th, 1883. A. L. Richardson, clerk. 


42 Statement on Motion for New Trial. 
In the District Court, 2d Judicial District of Idaho Territory, for 
Alturas County. 


JOHN Synnott and Joskrn M. Burkett, Adm'r of the Estate of Peter 
Welch, Deceased, Plaintiffs, 


v8. 
MICHAEL SHAUGHNEssY, Defendant. 


Statement on motion for new trial & un appeal. 


This is an action to annul a contract for the sale of that certain 
mining claim described in pl’ffs’ complaint herein filed, known and 
called the “ Eureka,” lying and being in Mineral Hill mining dis- 
trict, Alturas county, Idaho Territory, and to compel a reconveyance 
of the same to the vendors by the def’t. The cause was regularly 
called for trial on the — day of , 1883, before the Honorable 
Henr. , E. Prickett, judge of said court, and the said defendant, hav- 
ing made his motion to substitute J. M. Burkett, county treasurer 
aud ex officio public administrator of Alturas county, as adm’r of 
the estate of Peter Welch, on the affidavit — J. B. Rosborough 
hereto attached, and said motion coming on to be heard on the said 
affidavit and the papers hereto attached, marked, respectively, Ex- 

hibits “A,” B.“ C,“ „D,“ E,“ “F,” “G,” said papers 
43 being copies of the said affidavit; the petition of Dou McKay 
to the probate court of said county; order fixing time for the 
hearing of the same and directing the clerk of said court to give 
notice of the same by the publication of a notize in the Wood River 
News Miner; the affidavit of the printer of the publication of said 
notice, together with a copy of said notice; the affidavits of Don 
McKay and Owen Riley respecting the order of appointment by the 
rrobate court to William P. Parsons, as administrator of said Peter 
elch; also a copy of the record of said probate court of said county 
appointing J. M. Burkett as such administrator, dated June 18, 
1883; also letters of administration upon the estate of said Welch 
issued to said Burkett, dated June 18, 1883; also copy of the record 
of said probate court found on page 158 of said “docket” book of 
said court, and said papers are all the testimony upon which the 
court acted in passing on said motion. 

Said motion was opposed by the counsel for pl’ffs on the ground 
that the said court of probate did not acquire any jurisdiction of 

said estate by the a exhibited, and that said ap- 
44 pointment of said J. M. Burkett was without authority of law 

and void, and that the substitution of said J. M. Burkett for 
said Peter Welch would be error in law. The court sustained the 
motion and said J. M. Burkett’s name as administrator was substi- 
tuted in this action for that of Peter Welch, one of the original 
plaintiffs herein. 
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To which order the pl’ffs’ counsel excepted as error in law, and 
said exception was allowed by the court. 


And afterwards, the cause being ready for trial and the parties a 

pearing, by their counsel, to wit—the pl'ffs, by Texas Angel, I. N. 

ullivan, and J. R. McBride, and the defendant, by J. B. Rosborough 
and Frank Ganahl—on the 27th day of June, A. D. 1883, before the 
said court, Hon. Henry E. Prickett, presiding, without a jury, the 

laintiffs, to prove the issue on their part, called as a witness John 

ynnott, who, being duly sworn according to law, testified as fol- 
lows: * (Evidence omitted.) 


45 Assignment of Errors ( Dist. Court). 


Specification of particulars in which the evidence is insufficient to 
sustain the findings and decision of the court and the errors upon 
which the pl'ff. will rely on the motion for new trial and on ap- 
pea! therefrom and from the judgment. 


Ist. 


The fourth finding of fact is not sustained by the evidence, in 
this: The last sentence of said finding, “that Gilman went imme- 
diately to Synnott & Welch and had further negotiations with them, 
but they failed to agree on any terms,” is without evidence to support 
it and contrary to the evidence, which shows that Gilman, after he 
had gone up to the canon and came back, went to the 4 — and 
made an offer, and was told that they had agreed to sell to him. 
The finding is further incorrect in stating that Porter showed Gil- 
man ficat ore on or about the path as stated. 


2nd. 


The fifth finding is not supported by the evidence, in this: It then 
appears that the failure to sell to Gilman refer-ed to was the alleged 
abortive negotiation of July 5th, which never took place, whereas the 

failure to sell to Gilman, which led to a modification of the 
46 contract with Porter, arose from the attempt to sell to Gilman 

made by Porter previous to July 5th, and had no connection 
with the attempt of Gilman to buy on that day after the time of the 
agreement with Wall. 


3d. 


The seventh finding is partial and incomplete of the facts. It 
omits to find what is proved by all the parties who were present at 
the negotiation between the pl’ffs and Wall, viz., that there was a 
conversation about the course a certain tunnel should have been 
run in order to strike the ledge; that — was said to Synnott 
& Welch about Porter having an interest in t A we sa | they were 
selling, nor of the “ float ore” which Porter and Wall had just looked 
at, and the evidence does not sustain the finding that Wall said to 
the pl’ff- he would buy the claim if they would take checks on the 
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def’t, to which they agreed. Wall is directly contradicted on this 
point, and the weight of the evidence is opposed to the finding. 


4th. 


The 8th finding is not sustained by the evidence, in this: “ He 

(Gilman) then informed Synnott & Welch of the fact that Porter had 

found float ore on the claim ” is not found from the evidence. 

47 The evidence shows that Gilman stated that Porter said he 

found float on the claim, but he also added that he did not 

— it, and if he got float there he believed he might have put it 
there. 

Sth. 


The 12th finding of fact is against the evidence of all the wit- 
nesses— Wall, Porter, Synnott, Bradley, Richardson. While they 
differ about finding a solid vein, ore in, place, &c., they concur in 
the fact of the discovery of a valuable body of ore, which was the 
inducement to buy by the defendant, and was unknown to and con- 
cealed from the pl’ffs at the date of the sale. 


6th. 


The 13th finding is not sustained by the evidence, in this: Wall 
did not deal directly with the owners; he made a provisional con- 
tract with the agent of the owners for its sale, by which he agreed 
to “ protect.” Porter’s option, and his nominal contract with the 
owners was intended by him and the corrupted agent of the owners 
(Porter) as a blind or cover for the fraud concocted by the two to 
get the pl’ffs’ property by improper. means. Porter did have au- 
thority to sell and had informed Wall so, and there was nothing to 

do but obtain the conveyance from the pl’ffs. The negotia- 
48 tions with pl’ffs as to price was a pretense to enable the def’t 

and Porter the more effectually to secure an advantage to 
which they were not entitled. 


7th. 


The 14th finding is against the evidence. Col. Wall, the def’t’s 
acknowledged agent, in purchasing the claim, mislead the pl’ff- 
at the time of the contract of sale by pretending to buy on the 
known aspects of the claim, as known to all the parties, when he 
was induced to purchase by the corrupt conduct of the pl’ffs’ agent, 
Porter, who had knowledge of the existence of mineral on the claim 
unknown to the pl'ffs, which he communicated to def’t’s agent, the 
latter knowing that Porter 's principals were not aware of the facts; 
that the purchase was consummated by a corrupt bargain between 
Porter and Wall (def’t’s agents) that Wall should buy directly of 
pl'ffs and either share the property with Porter as the price of his 
perfidy or give him $1,000 in cash. 
The finding is further incorrect, in that when Wall knew that a cer- 
tain tunnel, if run further to the left, “as asserted by Synnott, would 
have cut the vein ;” with that knowledge, expressed the opinion of 
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the pl’ffs that if any vein was there the tunnel as run would 
49 have cut it; also in denying, by manner and in words, at the 

time the $200 advance in price was agreed to, that there had 
been or was any new discovery of ore on the claim, although he well 
knew of it and had seen it. This finding is further incorrect, be- 
cause by the contract between Wall and Porter the latter was em- 
ployed to assist in “pushing the sale — and did it by con- 
cealing knowledge which his duty required him to disclose. 


8th. 


The 15th finding is against the evidence. Material facts affectin 
the. value of the claim were corruptly obtained from the agent o 
pl'ffs by the def’t’s agents, and the existence of a large and valuable 
ore body was known to the def’t’s agents at the time of sale under 
circumstances requiring disclosure to the pl’ffs prior to the sale, and 
the entire manner of its acquisition bears the stamp of fraud, de- 
- and corruption practiced on def’t’s behalf to secure the pur- 
chase. 

9th. 


The 16th finding is on an immaterial issue tendered by the defend- 
ant, and is not sustained by the evideyce. The evidence shows that 
the def’t’s “ opportunities” of knowing the.character and value of 

the claim were the same as the — and, in addition, def’t’s 
50 agents corrupted the pl’ffs’ employee and agent, and thus had 

personal, actual knowledge before the sale which the pl’ffs did 
not have or possess. The finding is misleading, immaterial, and 
incorrect. ati 


The 17th finding is not supported, in this: Synnott & Wilch did 
rely on the opinion and representations of Wall that there was no 
mine at the point indicated by Synnott on July 5th, when he knew 
there was; they did rely on his representations at the —— of 
the final agreement, at Bullion, that there had beén no new find of 
ore un the claim, when def ’ts agent, Wall, knew of its existence and 
yet secreted it. They were mislead by the def te having corrupted 
their advisor and confidential agent and paid him to conceal his 
knowledge, while def’ts took him into his ye ay and paid 
him for deceiving the pl’ffs into a contract of sale for def ts advan- 


tage. 

The finding is also incorrect in not setting forth the alleged misrep- 
resentations by Wall, at Bullion, on the 5th day of July, and iu as- 
serting that the one made at the camp was the only one; in finding 
that this latter statement was a matter of opinion. Wall’s own 

statement shows that geologically he knew between what 
51 beds of limestone the vein was, besides the actual demonstra- 
tion of the whereabouts of it, which he had seen half an hour 
before. The finding that this “ opinion was expressed after the sale 
had been agreed to” is against the evidence of all the parties, in- 
cluding Wall. 
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11th. 


The 20th finding as to the amount expended up to the time of 
the trial is immaterial. The def’t did not attempt to show that any 
large sum was expended on the claim before suit, and it does appear 
that if the mine had been worked with a view to profit as a mining 
claim large profits could have been realized. 


52 Errors in Law. 


Ist. 


The court erred in allowing James M. Burkett’s name to be used 
in this action as a pl’ff for the reason assigned in the exceptions 
thereto in the record. . 

nd. 


The court erred in failing to find in the following material issues 


relevant in this action: 
Ist. 


‘The court failed and neglected to find the value of the ore bod 
discovered in the Eureka claim by Porter and shown by him to Wall 
and Gilman to induce the purchase of the claim, and which did in- 
duce the purchase of it in this case; nor did the court find as to 
the knowledge of its existence by the pl'ffs. 


2nd. 


The court failed to find that Porter did find any ore as alleged, 
and when, or, if any, what was its amount; what concealments, if 
any, were practiced by him upon the pl’ffs; what knowledge, if any, 
the def’t or his agent had of these concealments; whether they as- 
serted the price of the claim at the time of sale; what the def’t 

id the said Porter $1,000 for; what the contract was 
53 tween Porter and def’t; upon all of which material issues 
there is a large mass of evidence. 


3rd. 


The findings of fact,so called, in the record are not findings of 
fact as required by law, but are an elaborate partial statement of 
such of the facts as support the defendant’s theory of the case, min- 
gled with argument, inference, and legal conclusions combined in 
the pretended findings. They are partial because, while they pur- 
port to state the substance of the testimony on each point, they 
contain in each instance only a portion of such testimony ; and we 
apply this objection to each of the findings heretofore objected to. 


6th. 


We assign as error in law that the following findings not hereto- 
fore objected to are immaterial, viz : 

The first findings: The facts were not in issue in the case. 

The eleventh finding is not in any issue in the case. 
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The twelfth finding is (except as otherwise objected to) im- 
54 material, in this, that it — that neither Wall or Porter had 
previous to the sale of Eureka found any vein or lode of ore 
in —— other than that known to the pl’ffs, whilst it is clearly es- 
tablished by all the testimony that an ore body sufficient to induce 
Wall to be anxious to purchase had been found and in by 
Wall and others. The substance of. the plaintiffs’ allegation, viz., a 
discovery of a new body of mineral, is not met by the finding nor 
responded to by it. | 
We also assign as error in law— 
3rd. That the court erred in finding in favor of the defendant and 
against the prayer of the plaintiffs. 
ANGEL & SULLIVAN Ann 
JNO. R. McBRIDE, | 
Nie At ü. 


To Rosbrough & Merritt & Frank Ganahl, att’ys for def’t: 

You will take notice that the pl'ffs have filed the foregoing pre- 
pared statement in the above-entitled action, and we truly certify 
that the same contains all the evidence given at the trial of said 
action, and also the 1 of errors and grounds for rew 
trial upon which the pl’ffs will rely on the hearing of the motion for 

new trial, of which notice has been given, and upon any 
55 appeal therefrom or from the judgment in this action. You 
= will please notify us if the said statement is acceptable to 
you by certifying thereto as served or proposing such amendments 
as you deem necessary. 


Yours respectfully, ANGEL & SULLIVAN & 
JNO. R. McBRIDE, 
PUffe’ Attys. 
Hailey, I. T., Sept. 4, 1883. 
56 Joun Synnotr and Perer WE.LsH 
v8. 


MICHAEL SHAUGHNESSY. 


The motion of defendant to substitute J. M. Burkett, county treas- 
urer and ez officio public administrator of Alturas county, as a — 
tiff in this cause in liew of Peter Welch, deceased. 92 
and considered, it is now ordered that said J. M. Burkett, county 
treasurer and public administrator as aforesaid, be, and he is hereby, 
— — as a plaintiff in this action in place of said deceased 
plaintiff. 


TerRRiToRY or IDAHO, County of Alturas: 
In the District Court, 2nd Judicial District. 
Joun Synnort e al., Pl’ff-, vs. Micn Axt. SHaucunessy, Def t. 


The plaintiff- in said cause having proposed a statement on motion 
for a new trial therein, and the defendant having proposed amend- 
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ments thereto, and the same having been submitted to him on 
motion for settlement and having considered the same, the 
57 ſoregoing statement is allowed and settled by ms as correct, 
and the clerk is directed to file the same. a 
Dated October 24, 1883. 
H. E. PRICKETT, 


District Judge, 2nd Judicial District of Idaho Territory. 


(Endorsed :) In the district court, second judicial district, Terri- 
tory of Idaho, county of Alturas. John Synnott et al., pl'ff., vs. Michael 
Shaughnessy, def’t. Statement on motion for newtrial. Filed Oct. 
24, 1883. A. L. Richardson, clerk. 


58 Order Denying Motion for New Trial. 


In the District Court of the Second Judicial District of Idaho 
Territory in and for Alturas County. October Term, 1883. 


JohN Synnott et al., Pl'ffs, vs. Micnar,t SHauGcunessy, Def't. 


Monpnay, October 29th, 1883. 


Present: Hon. H. E. Prickett, presiding judge. 

The statement on motion for a new trial in this cause having 
been settled and filed, now at this day such motion is submitted, 
and the court having fully considered the premises, it is ordered that 
the said motion for a new trial on the part of said plaintiffs be, and 
the same is hereby, overruled and denied; to which ruling and de- 
cision the plaintiffs, by their counsel, then and there accepted. 


59 Notice of Appeal. 


In the District Court of the Second Judicial District of the Terri- 
tory of Idaho. 


Joun Synnott and J. M. BurKxett, Administrator of the Estate of 
Peter Welch, Deceased, Plaintiffs, 


v8. 
MICHAEL SHAUGANEsSY, Defendant. 


Please take notice that the plaintiffs in the above-entitled action 
hereby appeal to the supreme court of the Territory of Idaho ‘rom 
a judgment made and entered herein on the 16th day of July, A. 
D. 1883, in favor of the defendant and against the plaintiffs and 
from the whole thereof, and from the order denying the plaintiffs 
motion for a new trial herein, made and entered on the 29th day of 
October, A. D. 1883, and from the whole thereof. 

Yours, &c., J. R. McBRIDE, 
ANGEL & mag oy 
tt’ys for PU ff-. 
Dated Dec. 27th, 1883. ee 


60 To the clerk of said district court & to Rosborough & Mer- 
ritt, attorneys for defendant. 
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(Endorsed :) In dist. court, 2nd jud. dist., Territory of Idaho. 
John Synnott et al., pl’ff-, ve. Michael Shaughnessy, def’t. Notice 
of appeal. Filed Dec. 27, 1888. A. L. Richardson, clerk, by E. E. 
Richards, deputy. J. R. McBride, Angel & Sullivan, att ys for pl' ffn. 


61 Undertaking on Appeal. 


In the District Court of the Second Judicial District of the Terri- 
tory of Idaho in and for the County of Alturas. 


Jonx Synnotr & J. M. Burkert, Administrator of the Estate of 
Peter Welch, Deceased, Plaintiffs, 


v8. 
MicHAEL SHAUGHNEsSY, Defendant. 


Whereas the plaintiffs in the above-entitled action are about to 
appeal to the supreme court of the Territory of Idaho from a judg- 
ment entered against them on the 16th day of July, A. D. 1883, in 
favor of the defendant in said action, and from the order denying 
the motion for a new trial therein on the part of the plaintiffs, made 
and entered in said action on the 29th day of r A. D. 1883, 
and from the whole thereof : 

Now, therefore, in consideration of the premises and of such ap- 
peal, we, the undersigned, residents of -the county of Alturas, Terri- 
tory of Idaho, do hereby jointly and severally undertake and - 
ise on the part of the appellants that the said appellants will pay 

all — and costs which may be awarded against them 
62 on the appeal or on a dismissal thereof, not exceeding three 

hundred dollara, to which amount we acknowledge ourselves 
jointly and severally bound. 

Dated this 3lst day of December, 1883. 

| TEXAS ANGEL. [sgat. 
C. P. CROY. SEAL. 
OWEN RILEY. _[seat. 


TERRITORY OF IDAHO, \ 8 


County of Alturas, 


Texas Angel, C. P. Croy, and Owen Riley, being each for himself 
duly sworn, on his oath says that he is a resident and householder 
within the county of Alturas, — of Idaho, and is worth the 

above all his debts and lia- 
bilities and property by law exempt from execution. 
TEXAS ANGEL. 
C. P. CROY. 
OWEN RILEY. 


Subscribed and sworn to before me this 31st day of December, 
1883. 
JAS. H. BEATTY, 
Notary 
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(Endorsed :) In second dist. court, Idaho Territory, county of 
Alturas. John Synnott et al. pl’ffs, vs. Michael Shau hnessy, 

63 def 't. Undertaking on appeal to supreme court. Filed Dec. 
‘ 31, 1883. A. L. Richardson, clerk, by Geo. W. Richards, 
eputy. 


* 


64 Minutes of Sup. Court. 
In Supreme Court, Idaho Territory. January Term, 1885. 4 


Jonn Synnotr et al., Appellants, 
v8. 
MICHAEL SHAUGHNESSY, Respondent. 


ä Wroxxspa v, January 14th, 1885. 
Ordered that this cause be set for trial on Monday, the 19th inst. 


JoHN Synnotrt et al., Pl'ffs & App'll'ts, 
vs 


MicnAkl. SHauGunessy, Def 't & Resp’d’t. | 


Tuespay, February 3rd, 1885. 


By agreement of counsel for the respective parties, ordered that 
this cause be set for hearing on the 5th inst., at 2 o’clock p. m. 


Jonx Synnortrt et al., Pl'ffs & App'll'ts, 
n. 
MicHAEL SnAudhxNEssv, Def’t & Resp’d’t. 


Tuurspay, February 5th, 1885. 


Now, on this day, this cause came regularly on to be heard, 

65 Messrs. Angel & Sullivan & Messrs. Sutherland & McBride 

appearing as counsel for app'll'ts and Messrs. Rosborough & 

Merritt and Messrs. Prickett & Lamb for the resp’d’t. Texas Angel, 

Esqr., opened the argument on belmlf of the appellants, pending 

which the court adjourned the further hearing of said cause until 
to-morrow, the 6th inst., at 10 o’clock a. m. 


Jonx Synnott et al., Plaintiffs & Appellants, 


v8. 
MicHaEL SHauaunessy, Defendant & Respondent. 


Fripay, February 6th, 1885. 


The argument of this cause, adjourned on yesterday for further 
hearing, was this day continued by Texas Angel, Esqr., on behalf 
of appellants, after which the court adjourned the further hearing 
of the same until to-morrow, the 7th inst., at 10 o’clock a. m. 
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Jonx Synnorr e al., Plaintiff. & Appellant-, 


v8. : 
Micwagt SHaucunessy, Defendant & Respondent.. 
Saturpay, February 7th, 1885. 


The argument of this cause, adjourned on y for 

66 further hearing, was this day continued by Hon. Samuel A. 

ms Merritt and Hon. H. E. Prickett, on behalf of the t, 

after which the court adjourned the further hearing of said cause 
until Monday, the 9th inst., at 10 o’clock a. m. 


0 Jonx Syvxxorr et al., Pl'ff. & App ll'u, 
i v8. 
| MicnAkl. SHauGunessy, Def’t & Resp’d’t. 


Monpay, February 9th, 1885. 


| The argument of this cause, adjourned on Saturday, the 7th inst., 

for further hearing, was this day concluded by J. G. Sutherland, 

| Eeqr.,on behalf of appellunts, and said cause was submitted and 
taken under advisement by the court. 


On Appeal from the District Court of the 2nd Judicial District in and 
for Alturas County. . 


Joun Synnort et al., Plaintiffs & Appellants, 
vs. 
MicnakL SHauGcunessy, Defendant & Respondent. 


0 a Moxpav, March 2nd, 1885. 


And now, at this day, this cause being culled and having been 
heretofore submitted and taken under advisement by the court, and 
all and singular the law and premises being by the court 
_ 67 here seen, heard, understood, and fully considered, the opinion 
13 of the court herein is delivered by Chief Justice Morgan, 
Broderick, J., concurring & Buck, J., dissenting, to the effect that 
ag? — of the court below be affirmed. 
hereupon it is now considered, ordered, adjudged, and decreed 
by the court here that the judgment of the district court of the sec- 
ond judicial district in and for said county of Alturas, in the above- 
entitled cuuse, be, and the same is hereby, affirined, and, on motion 
of J. G. Sutherland, Esqr., of counsel for appellants, ordered that 
appellants have sixty days from this date in which to file petition 
for rehearing. 
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JOHN SYNNOTT Er AL., &C., VS. MICHAEL SHAUGANESSY. 


Opinions. Filed March 2, 1885. 
Supreme Court of Idaho. 
Synnortt and Others v. SHAUGHNESSY. 


Principal and Agent—Sale of Mine—Agent as Purchaser.—If A and 

B own a mine and authorize C to sell it for them or bring them 

a purchaser at a fixed price, with the understanding that C is 

to have all he can get above that price, C may make the best 

‘bargain he can with any one; he may purchase it himself, and 

is under no obligation to disclose to A and B anything that he 

may have discovered concerning the mine after such arrange- 
ment is made. 


Buck, J., dissenting. 


7 & Sullivan and Sutherland & McBride, for appellants. 
Rosborough & Merritt and Prickett & Lamb, for respondents. 


Moraay, C. J. 


The cause was tried before the court at the June term, 1883, of 
the district court for Alturas county. Judgment was for the defend- 
ant and the complaint dismissed. Plaintiffs moved for a new trial, 
and the motion was denied. Plaintiffs appeal both from the judg- 
ment and from the order denying a new trial. 

The case shows that on the fifth day of July, 1881, the plaintiffs 
were the owners and in the possession of the Eureka mine, situated 
in Mineral Hill mining district, in Alturas county, in the Territory 
of Idaho. On the said fifth day of July, 1881, the said defendant, 
by his agent, E. A. Wall, purchased the said mine from the plain- 
tiffs, John Synnott and Peter Welch, for the sum of $2,200; that 
on the same day plaintiffs executed and delivered to the defendant 
a good and sufficient deed of conveyance. On the twenty-fourth 
day of May, 1882, the plaintiffs bring this action and ask the court 
to declare this deed fraudulent, null, and void, and set it aside and 
put the plaintiffs again in possession of said property. Plaintiffs 
aver— 

First. That on the third day of July defendant, by his agents and 
employés, discovered on said Eureka claim a large and valuable 
vein or body of ore, from 18 inches to four feet in thickness, extend- 
ing about seventy feet continuously along said vein, which rendered 
said claim of great value, to wit, of the value of one kundred thou- 
sand dollars. 

Defendant denies. 

Second. Plaintiffs aver that defendant, by his agents, fraudu- 
lently and falsely concealed the said vein or ore body from the 

laintiffs. 

Defendant denies. 

Third. Plaintiffs aver that defendant, by his agents and servants, 
falsely and fraudulently represented and stated to these plaintiffs 
that no other ore body or vein of ore existed in said mining claim, 
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except such as were found by and known to these plaintiffs, as shown 
in their own tunnels as aforesaid, when defendant well knew, etc., 
that said vein did exist. 

Defendant denies. 

Fourth. Plaintiffs aver that said false and fraudulent representa- 
tions were made by defendant’s agents and servants to plaintiffs to 
induce them to sell said mining claim at far below its real value, 
to wit, for the sum of two thousand two hundred dollars, and that 
said false and fraudulent representations so made by the agents and 
servants of defendant did induce plaintiffs to believe that no such 
ore body existed, and that said mining claim was not worth more 
than $2,200, and that said plaintiffs were thus induced to sell and 
convey said claim for said last-mentioned sum, when, in fact, said 
claim was then worth one hundred thousand dollars. 

Defendant denies. 

Fifth. That immediately prior to the discovery of said ore vein or 
ore body the said plaintiffs had employed one Harry Porter, as agent, 
to find them a purchaser for said mining claim at the price of two 
thousand five hundred dollars, and that, relying upon the honesty 
of suid agent, they agreed to give said Porter ten per cent. of said 
purchase price as a compensation. 

Defendant denies. ; 

Sixth. That while so employed the said Porter first made the dis- 
covery of said vein and ore body aforesaid, which was unknown to 
plaintiffs. ; 

Defendant denies. 

Seventh. That said Porter concealed the same from plaintiffs, and 
surreptitiously, fraudulently, and collusively, and for the considera- 
tion of one thousand dollars, informed the said defendant of the 
existence of said large vein or ore body, and undertook and agreed 
to conceal the same from plaintiffs and to assist said defendant in 
the purchase of said Eureka claim at two thousand dollars or a price 
greatly below its real value; that by such fraudulent ucts of said 
Porter, as well as the misrepresentations and concealments, they 
were induced, etc. 

Defendant denies. 

These are all the material issues raised by the pleadings. Upon 
substantial affirinative proof of all the material averments of fraud 
on the part of either Wall, the agent of defendant, or on the part of 
Porter, alleged to be their own agent, plaintiffs claim the right to 
recover. If they have failed in both, the case fails. The principal 
errors assigned are (I) that the court has failed to find on all the 
material issues; (2) that the findings are not supported by the evi- 
dence; (3) that the findings do not support the judgment. 

The first two propositions are so interwoven and intimately con- 
nected that they will be discussed together. The first material issue 
is, Did the defendant, by his agents and servants, on or about the 
third day of July, 1881, or before the sale, find a large and valuable 
vein or body of ore, from 18 inches to 4 feet in thickness, extending 
about 70 feet continuously along said vein, which rendered the mine 
of great value? In reply to this, the court, in its finding of fact No. 


12, say: 
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69 The evidence does not show or tend to show that Wall or 

Porter, or any other person, had discovered or knew of the 
existence of any vein or lode of ore in place on the Eureka mining 
claim, other than such as had been found by and was known to 
Synnott and Welch (the vendors) in their excavations at any time 
prior to the sale and execution of the deed.” 

Objection is made to the use of the words “ the evidence does not 
show or tend to show.” The fact that they had discovered the vein 
or lode of ore in question before the sale must be proven by the evi- 
dence. If the evidence does not show it, nortend to show it, then, 
so far as the purposes of the trial gO, they had not discovered it, nor 
did they know of its existence. No one would fail to understand 
fully the meaning of the court, which was that neither Wall nor 
Porter, nor any other person knew of the existence of the vein or 
body of ore described. We think the finding substantially met the 
issue presented. The statement of a fact in language such that men 
of ordinary knowledge, as well as those learned in law, would un- 
derstand from it that the fact did or did not exist would seem to be 
sufficient. The statement is such that it leads us to the inevitable 
conclusion that the fact alleged did not exist. See People v. Hager, 
52 Cal., 189; Coveny v. Hale, 49 Cal., 552; Emmal v. Webb, 36 Cal., 
204. The fact itself, however, is positively stated in the last half of 
the fifteenth finding, which is as follows: 

“ Neither the defendant nor any agent of his had ever discovered 
or knew of the existence of any vein or lode in said claim (except 
such as Synnott and Welch had exposed by their tunnels) prior to 
the sale, nor until some days had elapsed after the sale.” 

This is a statement of fact, pure and simple, and completely meets 
the issue tendered. Objection is made to the use of the terms “ vein 
or lode of ore in place” and “vein or lode.” The words “ vein,” 
“ lode,” aud“ ledge” are used as synonymous terms in the common 
parlance of miners, in the laws of Congress, and in the decisions of 
courts in mining States and Territories. Section 2320, U.S. Rev. 
Laws, uses the terms as follows: “ Veins or lodes of quartz or other 
rock in place bearing gold, silver,” etc. Section 2322: “ Locations 
made on any vein, lode, or ledge situated on the public domain,” 
etc. Section 2323: “ Where a tunnel is run for the development of 
a vein or a lode.” 

Mr. Justice Miller, of the United States circuit court for the dis- 
trict of Colorado, and Justice Hallett, sitting with him, in the case 
of Stevens v. Williams, 1 Morr. Min. Rep., 566, 573, clearly define 
what a vein, lode, or ledge is, as follows : 

“In general, it may be said a lode or vein is a body of mineral 
or mineral body of rock within defined boundaries in the general 
mass of the mountains; nor does the fact that it is occasionally 
found in the general course of this vein or shoot in pockets deeper 
down into the earth or higher up affect its character as a vein, 
lode, or ledge.” 

This isa perfect definition of the terms “ vein,” “lode,” and “ledge,” 
as understood in mining countries, and also demonstrates the fact 
that the terms are synonymous; that the terms “vein” or “ ore 
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body,” as used in the complaint, mean and were intended by the 
pleader to mean the same as if the words “ vein or lode of ore” in 
lace of the words vein or lode” had been used is abundantly in- 
icated by the words which follow in the complaint, namely, that 
the defendant, etc., by his agents and employés, had, on third day of 
July. 1881, discovered on said Rureka mining claim, remote from 
where these plaintiffs had been at work, a large and valuable vein 
or body of ore, from 18 inches to 4 feet in thickness, extending for 
about 70 feet continuously along said vein. : 

The context clearly indicates that the pleader intended to allege 
that defendant had so discovered a vein or lode of ore in place, and 
did not mean by that pieces or float ore, however large or small they 
may have been, which had broken loose and become detached from 
the mother lode and floated down the hill, which is commonly, in- 
deed universally, called “ float in the mining — 

The — 42 of the terms as used is ſurther indicated by the alle- 
gation which follows, to wit, the existence of which rendered said 
mine of great value, to wit, of the sum of $100,000 and upwards, of 
the existence of which said vein or body of ore these plaintiffs were 
wholly ignorant. The pleader well knew that the discovery of float 
ore did not render the mine of such great value. The experience of 
men in mining regions teaches them that the discovery of float ma 
lead to the ultimate discovery of a vein or lode of ore in place wh 
would render the mine valuable. They have also learned by sore ex- 
perience, and after the expenditure of large sums of money, that it 

1 leads to the discovery of nothing of any value. 
70 urther evidence that the pleader considered the words 

“vein or body of ore” synonymous, and, as used, were in- 
tended to mean the same thing, is found in the second clause of the 
complaint, where the terms are used interchangeably, as they allege 
that defendant represented that no other ore body or vein of ore 
existed, and further on in same clause, that no such body or vein of 
ore existed. Further on the pleader again returns to “ vein or body 
of ore,” clearly showing that the pleader himself considered the terms 
synonymous. These findings of fact are, we think, entirely — — 
si ve to the issue, and completely negative the allegation. Are 
findings supported by the evidence? 

Porter testifies that on Sunday before the fourth day of July, 1881, 
he was on the Eureka claim, and was going up the hill on the trail, 
and picked up a small piece of float, about half as big as a hen’s egg, 
and found three or four more very small pieces. “I made no fu 
search until the fifth of July (which was the day of the sale to Wall) 
I went up with John Gilman; did not then find any solid vein 
where it came from. I followed it up—that is, the float—and found 
one piece for Col. Wall about six inches through and eight inches 
long, about fifty feet from the trail. I did not think it made the 
claim more valuable to any large extent. If I had I should have 
bought it myself, as I was in condition so I could have bought it. 
That was all the workings, and what was found outside, altogether. 
There was no concealment of this float at all; it laid right there. I 
showed that float to John Gilman the sameafternoon. I was trying 
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to get him to buy it. This was all the ore found by Wall or Porter, 
outside the tunnels of the owners, prior to the sale. He says that 
piece, 6 x 8, was the largest piece that was found. It was in open 

round, nearly bare, and was in —— sight. These two places where 
7 found this float were about 175 feet from the cabin of Synnott and 
Welch. I think I saw Mr. Welch walking over the same ground 
where the ore was before the sale.” 

Col. Wall testifies : 

“The only evidence of a vein that I saw at any time previous to 
the purchase was small fragments of broken ore, which may have 
come from that vein or from any source, nor was there any ore that 
I saw at any point on the claim that was visible to any person, in 
place, in the vein or near the vein. In fact, there was no ore dis- 
covered in place in the vein at all until after several days’ work had 
been done with a number of men; merely fragments of ore that hud 
been detached from the lode and drifted down the hill. This work 
was all done after the purchase.” 

John Gilman swears he saw a few pieces of weather-beaten float ; 
that Porter was with him; picked up a piece and showed him. 
„There had been no work done there; saw no excavation whatever; 
saw no vein at all.” 

This is substantially all the testimony there is as to defendant, his 
agent, Wall, or Porter. knowing anything about ore being found 
before the sale. It is evident it falls far short of sustaining the alle- 
gations as to discovering a vein or body of ore, and abundantly sup- 
ports the findings 12 and 15 above quoted. 

The second material averment is that defendant, by his agents and 
servants, fraudulently and falsely concealed the said vein or ore body 
from the plaintiffs. In response to this issue the court finds: 

“No. 15. No concealment of any material fact concerning said 
mining claim was ever made by the defendant, or by any agent or 
employéof his. Neither the defendant nor any agent of his had ever 
discovered or knew of the existence of any vein or lode in said claim 
(except such as Synnott ard Welch had ye mesa by their tunnels) 
prior to the sale, nor until some days had elapsed after the sale.” 

This finding is completely responsive to the issue made by the 
allegation, and is supported by the evidence as already demonstrated, 
as it needs no argument to show that the defendant or his agents 
could not conceal a vein or ore body which they had not discovered 
and of the existence of which they had no knowledge. 

The third averment is that defendant, by his agents and servants, 
falsely and fraudulently represented to plaintiffs that no other ore 
body or vein of ore existed in said mining claim, except, etc., when 
defendant well knew it did so exist. In response the court say : 

“ Finding 14. No false or fraudulent representation concerning the 
Eureka mining claim was ever made to said vendors, or to any one 
else, by the defendant or by any agent or employé of his.“ 

This finding being in response to the averment which assumed 
that defendant had discovered and knew of the existence of the said 
vein, which assumption not being — by the evidence, it 
follows that this finding is so supported. 
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The first, second, and third averments having been found against 
the plaintiffs, the fourth averment is no longer an issue; but it is 
responded to in the seventeenth finding, which states that 

71  Synnott and Welch were not induced to rely upon, and did 
not rely upon, any representation, opinion, or act of the de- 
fendant, or of any agent of defendant, concerning said mining claim, 
in selling or disposing of the same or estimating its value or price. 

The fifth averment is that immediately prior to the discovery of 
said vein or ore body plaintiffs had employed one Harry Porter as 
agent to find them a purchaser for $2,500; that they would give him 
10 per cent. of that sum as cumpensation ; that he then discovered 
the ore body; that he agreed to conceal it for $1,000 from plaintiffs, 
and did conceal it from them, but showed it to defendant's agent, 
Wall, and agreed to assist Wall in purchasing the mine for a price 
greatly below its real value. The court below having found that no 
such ore body was ever discovered by Porter, Wall, or any one else, 
before the sale, and the evidence conclusively showing that such find- 
ing was correct, the whole question of discovery, fraudulent coneeal- 
ment, fraudulent representations concerning it, is finally dis of. 
It remains to inquire whether Porter’s receiving the $1,000 from 
a agent of defendant, in any way affected the validity of 
the sale. 

The character of the arrangement between, Porter and the plain- 
tiffs is thus stated by Synnott and Porter in their testimony. Syn- 
nott states that he first told Porter that if he would find a purchaser 
at $2.500 they would give him 10 per cent. of the sum. Porter 
said he was trying to sell the Homestake. When he got through 
with that he would try to find a purchaser for the Eureka. This 
was about the twenty-fifth of June, 1881. He then comes down to 
the fifth day of July, 1881, the day on which the sale was made, 
and narrates the sale and conveyance as follows: 

“Wall (agent of defendant) came to us on the fifth day of July 
and offered us $2,000 for the mine. After some consideration we 
agreed to take it, and it was arranged we should gu to Bullion after 
supper and make the deed. Then Gilman came to us and offered 
us $1,800 and one-tenth of the mine, or $2,200 cash. Gilman then 
told us Porter had madea big find on the Eureka. I said, ‘Where?’ 
Gilman said, ‘ You walk over it,’ pointing up the trail. I said I 
knew better; I did not believe it. In the evening, after supper, we 
went down to Wall’s office. Porter told Wall that Gilman had 
again been to see them and offered them $200 more, and they said 
they could not afford to lose it. Wall then agreed to give us $2,200. 
We took it and made the deed.” 

Synnott then returns to the arrangement with Porter and says: 

“It may have been in June we had tried to sell it. The least we 
ever offered to sell the mine for was $2,000. Whether that was in 
May or June I don't know.” 

“Question. When and how long was Porter in your employ? 
Answer. As I have stated, it was about the twenty-fifth of June; 
it may have been a few days after that that we spoke to Porter; that 
would be, perhaps, ten or twelve days until the sale was consum- 
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*. Was he in your employ until the sale was made? A. We 
considered so. The sale was made on the fifth of July. 

“Q. Do 77 say that he continued in your employment that 
long? A. I have stated how we employed Porter, and you will 
have to infer from that. We promised to give Porter ten per cent. 
on $2,500, and Mr. Porter told us he could not get but $1,890. We 
told him the least we could take was $2,000, and we could not afford 
to pay him anything out of that. That was the understanding be- 
tween us until the time of the sale. He was to get nothing out of 
two thousand dollars. We could not afford to pay .him any- 
thing. There was no other arrangement. The next thing we knew 
was Porter brought Col. Wall on the ground on the 5th. We did 
not consider we owed Porter anything out of the $2,200; never 
offered him anything, as we got the extra $200 through Gilman. 

“Q. How do you make that out? Who caused you to make the 
sale? A. I sup Porter; he made the sale, and we supposed he 
got the money from Col. Wall. 

Q. All that Porter did you considered a gratuity, for which he 
was entitied to no pay? A. He was entitled to no pay from us.” 

Porter, in his testimony, states: 

“Synnott and Welch gave me a sort of verbal bond if I should 
sell the property at such a figure — would give me a certain 
amount. The arrangement was that they should give me all over 
two thousand dollars that I could get for the ground. That was 
in June, 1881; I think about the middle of June. I wasto have 
whatever I could get over two thousand dollars. I was acquaiuted 
with the mine and its workings and the showing as to ore. I made 
efforts to sell the mine under this arrangement; made a sale to 
Col. Wall, the agent for Shaughnessy. The deed was made to Shaugh- 
nessy, I believe. Col. Wall went to them about it, and bought it 
from them ; made the trade with them. I went and got Col. Wall 
to look at the property. I brought the parties together. I had 
stated the terms upon which the mine could be bought to Col. 
Wall. I took Wall to see the property and told him if he bought 
the property from them I wanted-him to respect my option. He 
agreed to do it, and agreed to give me $1,000 for my option, or oue- 
fourth of the mine. Question. State now, particularly, what was 
the agreement upon your part and upon the others in regard to 
that option or verbal bond. Answer. I was to have all I could 
over two thousand dollars. They wanted to get two thousand dol- 
lars for the ground. They did not want me to sell the mine at two 
thousand dollars and then give me any ten per cent. They wanted 
two thousand dollars, and if they could get that they were satisfied, 
and I could have all over. There was no agreement between us 

that I should have a fixed per cent. on a fixed price.” 
72 This was all the testimony on the matter of the arran 
ment between Porter and the plaintiffs. This testimony in- 
dicates that there may have been, at one time, an arrangement that 
Porter was to find a purchaser at $2,500, and Porter to have 10 per 
cent. thereof, although Porter swears positively that there was not. 
The evidence was conflicting, and the court below finds that there 
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was such an arrangement, and that afterwards said arrangement was 
chan — ee ee that Porter was to get 
the plaintiffs $2,000, and he to have all he could get over that sum. 
The precise time at which the first and last of these two arrange- 
ments were made is not stated by either Porter or Synnott. Porter 
testifies that the latter arrangement was made about the twenty-fifth 
of June, and was not changed afterwards. Synnott testifies that it 
might have been May or June. All the talk about this matter oc- 
curred before Wall went to look at the mine and before he had any 
conference with Porter, as appeared by the evidence. Porter brought 
the parties, Wall and plaintiffs, ther and they made their own 
contract, Porter simply having before stated to Wall that their price 
was $2,000, and the parties made their own trade. The fact that 
Wall finally paid them $200 more than they had agreed to take 
does not change the relation between Porter and plaintiffs. 

It is laid down as the law that if an agent act openly and with 
the consent of both owner and purchaser, he may contract for and 
receive a commission from both. Finerty v. Fritz, 1 Morr. Min. 1 
439, and cases cited. And again, if the extent of the agen 
merely to bring the parties together, and does not involve the duty 
of negotiating for either, the agent is termed a middle- man,“ and 
may contract for and receive commission from both. — v. 
Fritz, Id., 440; Stewart v. Mather, 32 Wis., 344; Shepherd v. Hed- 
den, 29 N. J. Law, 334; Herman v. Martineau, 1 Wis., 151. This is 
true also if each have agreed to pay the agent a commission, with 
or without the other’s consent, if his duty is simply to bring the 

rties her. Whart. Com. Law Ag., 7 337; Rupp v. Sampson, 
— Gray. ; In re Owens, I. R., 7 Eq., 235, Va. Cas.; affirmed, id., 

It is evident from the testimony of Wall, Porter, and Synnott, all 
the parties who had anything to do with the sale and conveyance of 
the mine on the fifth of July, that the trade was made under the 
last arrangement, as Synnott states that he “did not consider. that 
Porter was to have anything from us; we expected he would get his 

ay from Wall. We never paid him anything; never o him 
anything. Porter never demanded anyt ing from plaintiffs. Wall 

romised to respect Porter’s option. He did so, and paid him the 

1,000 agreed upon.” If this arrangement had been reduced to 
writing no one would question for a moment the perfect propriety of 
the arrangement. It would then have been a bond to sell and con- 
vey ata fixed price on the part of plaintiffs, and on —— 
Porter it would have been an option to purchase at a fixed price. 
It was precisely what Porter termed it, a verbal option or verbal 
bond, and, when in writing, a very common method of under- 
taking to find a purchaser for a mine or to buy one. Would this 
option be less proper or less binding upon the parties if verbal 
instead of in writing? Clearly not. The only danger in such case 
would be the liability of the vendor to demand more and the lia- 
bility of the purchaser to refuse to respect the option, the former 
of which occurred in this case. What was the obligation of Por- 
ter? he evidently understood by plaintiffs that Porter would 
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get his pay from Wall. He was at perfect liberty to get all he 
could above $2,000. He could, with perfect propriety, become the 
purchaser himself. 

This whole subject is discussed clearly and at length in case above 
cited, Finerty v. Fritz. In that case the bond was in writing. The 
court say : 

“The bond in question was one of those ordinary title bonds so 
extensively 2 in the mining regions of this State (Colorado), 
by means of which those desiring to speculate in mines before pur- 
chasing the same outright procure from the owners an option to buy, 
on payment of a stipulated price, within a fixed period of time; the 
obligor binds himself to execute a deed to the obligee on perform- 
ance of the condition. No obligation is executed by the obligee. 
If the contract proves advantageous to the obligee he pays the pur- 
chase-money and receives a deed; otherwise he suffers the time for 
performance to lapse. * * The obligee may contract a sale 
of the property on his own account and at any price he can 

obtain.” 
73 In this case Porter might have purchased the mine openly 
from Synnott and Welch for himself. The evidence — 
shows that Synnott and Welch fixed the price upon their own knowl- 
edge of the mine. They had worked upon it over a year; had run 
four tunnels in different places where they thought the showing 
good. They had opportunity to know, and believed they did know, 
more about the mine than any other person. They had been trying 
to sell it to different persons for some months, and had failed. The 
highest offer ever made them was that of Gilman, which was $2,200, 
and that was the day of the sale. The same amount was given them 
by Wall. It is just as apparent that Wall bought on his own judg- 
ment. He might have failed to find a vein, as plaintiffs had done. 
It is reasonable to sup that Synnott and Welch had seen the 
same float themselves — the larger piece), and did not regard 
it as indicating that the mine was of any more value on account of 
it. They manifested no interest in it when informed by Gilman. 
Synnott said he knew better. When Porter accepted the proposition 
of plaintiffs to sell for $2,000, with the expressed understanding that 
he was to have all he could get over that sum, he was then under 
no obligations to reveal anything he discovered to the plaintiffs. 
The equities in the case do not seem to be clearly with the plaintiffs, 
as the learned counsel contend. The plaintiffs sold the mine for 
$2,200, on the fifth of July. On the seventh, two days after, they 
knew, as Synnott testifies, that Porter was to get the $1,000 from 
Wall. <A few days after that the vein was discovered. The plain- 
tiffs were there and knew all these facts. The defendant proceeded 
with labor and skill for 10 months, employing a number of hands, 
until he has spent $25,000, including the purchase-money. He has 
sold all the ore taken out by plaintiffs, and all he took out himself 
in his workings, and realized $2,700. Plaintiffs then bring suit and 
ask that defendant be required to account to them for this $2,700; 
that they be allowed to return to defendant the $2,200 and receive 
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a deed for the mine. The cause of justice and good conscience is 
not apparent. 
Judgment affirmed. 


Broderick, J., concurred. 


Buck, J. (dissenting) : 

In the discussion of this question I shall not consider that branch 
of the case which is founded> upon the law which requires the 
vendee not to mislead the vendor. While I have been unable to 
find any authorities that hold the words “ore body” are synony- 
mous with or the equivalent of the words “lode,” “ vein,” or “ledge,” 
and therefore have some doubt as to whether the finding that no 
lode or vein of ore was known, or had been discovered, is responsive 
to the allegation that the defendant had discovered a lode or body 
of ore, yet I desire to pass by that matter, which may, perhaps, be 
more technical than practical, and consider that portion of ac- 
tion which has its foundation in the law of agency. 

The complaint alleges, among other things, that said Porter (after 
entering the employment of plaintiffs) surreptitiously, fraudulently, 
and collusively, for a consideration, to wit, $1,000, paid to him by 
the defendant, in violation of his said employment of these plain- 
tiffs and in fraud of their rights, entered into the employment of 
the defendant, and undertook and agreed to assist him (the defend- 
ant) in obtaining the Eureka mining claims from these plaintiffs 
by purchase at a price of $2,200, or at a price greatly below its real 
value, and that by reason of said false, fraudulent, and collusive 
acts of Porter and the misrepresentations and concealments of de- 
fendant the plaintiffs were induced to part with the property in 
question. 

I presume it will be admitted that if this allegation is true the 
plaintiffs are entitled to the relief demanded in the complaint. This 
seems to me to be the more comprehensive and the most important 
branch of the case. The large ore body has, in the progress of the 
trial of the case, as is usual, attracted the most attention; but the 
gravamen of the action, it seems to me, lies in this charge of be- 
trayed contidence, which may be true, even if, as a matter of fact, 
no ore vein had ever existed within the mine. This branch of the 
case makes the relation of Mr. Porter to the plaintiffs and defendant 
a vital issue. That issue is: Was hean agent of plaintiffs? If not 
an agent, was he a principal contracting with the plaintiffs for the 
purchasing — the mine? If not an agent of plaintiffs, was he an 
agent of defendant? If not an agent of defendant, was he a party 
in interest with the defendant? If not, was he, then, the agent of 
both plaintiffs and defendant; and, if so, was he a factor, broker, or 
middle-man? The law of the ease is different in the several rela- 
tions, and cannot be determined until this relation is adjudicated. 
The plaintiffs have a right to demand a finding of fact determining 
this matter. I am unable to find such a one in the decision of the 

case by the court below. 
74 The second alleged finding of facts details a conversation 
between plaintiffs and Porter, whereby a proposition of em- 
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ployment is tendered by plaintiffs and responded to by Porter, and 
closes with the finding as a fact “that Porter was not invested with 
any authority to effectuate a sale or bind the plaintiffs or the title 
to the mine.” The vital question, however—Did he have any au- 
thority, and, if so, what was it ?—is not determined. 

The fifth alleged finding of facts states that plaintiffs informed 
Porter that they would sel! the mine at $2,000, but that out of said 
sum they could pay no commission; but there is no finding, there 
or elsewhere, as to whether Porter agreed to act as their agent in 
selling it at that price, or whether he agreed to buy it. 

The findings are so indefinite that different minds arrive at dif- 
ferent conclusions as to what was the relation of the parties. 

Again, looking into the evidence for the purpose of ascertaining 
whether the finding that Porter was not invested with authority to 
sell or to bind the mine, it seems that all the evidence on that point 
is directly at variance with the finding. In determining the author- 
ity of Porter, on the theory that he was employed by plaintiffs, we 
must look at what he was employed to do and not what he did under 
the employment. Synnott, one of the plaintiffs, testified (Tran- 
script, p. 68): “I told Porter if he would sell the Eureka for $2,500 
we would give him ten per cent. Porter replied if he got through 
trying to sell the Homesake he would try and sell ours.” Again, 
Synnott savs: “I told him I would give ten per cent. if he sold 
the mine,” etc. Again, Porter himself says (Transcript, p. 60): “Syn- 
nott and Welch gave mea sort of verbal bond if I would sell the 
property,” etc. He adds, I made a sale to Wall.” On page 64 of 
Transeript Porter says: They told me if I could sell for them and 
bring them $2,000, that was all they asked.” On page 63 he says: 
J had authority to sell the mine from about the middle of June. I 
made sale of it on the fifth of July.” It is claimed that it appears 
from what he did that he had no authority to sell. But the charge 
is that he did not doas he had agreed to do, and it would be a danger- 
ous practice if on such a charge we should determine that he was 
authorized to do by what he actually did. I am unable to see 
that this finding of fact is supported by the evidence; it seems 
rather to be directly contrary to the evidence of the contracting 
parties. 

If I understand the opinion of the majority of the court, just read, 
it is based upon the theory that the findings are sufficient to show 
that Mr. Porter had a contract or verbal agreement with plaintiffs 
whereby he had what is sometimes called an option to sell, and that 
under said authority he had a right to sell and to appropriate to 
himself all that he might get over $2,000. The words of the parties 
are that he is to sell. Nothing is said of an option. Porter says 
that he called it a verbal bond. I am unable so to construe their 
contract. The stipulation that he was to have all over $2,000 if he 
should sell (if such there was) was simply the measure of his com- 
pensation. It could not alter his relations to the plaintiffs or his 
obligations to them. Assuming the findings to show such a con- 
tract, I am unable to see that Porter stood in any other relation than 
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often made by miners, which is referred to as bonding a mine, it is 
an agreement between two principals to the effect that one will sell 
to the other at a stipulated price within a given time. In Finerty v. 
Frits, cited in the opinion of the court, such a contract is hold to be 
a sale. The agreement between plaintiffe was not such a bonding, 
for Porter himself testifies that (Transcript, 64) “I never made a 
bargain to buy the property or an arrangement to buy it.” On page 
78 of Transcript he says: They or I could have made a sale at any 
time.” If words ure to be interpreted according to their ordinary 
import, Porter was employed to assist plaintiffs to sell the mine 
first at a compensation of 10 per cent. on the purchase price if sold ; 
afterwards, desiring to increase his compensation, he told the plain- 
tiffs he could only sell the mine for $1,800. This was not true. He 
in fact did sel] it for $3,200. He however, as Synnott testifies, left 
them with the itapression that he could not do better up to the time 
of the sale. The plaintiffs did, indeed, get $2,200 in uence of 
a third party, Gilman, offering them that amount. By chance t 
protected themselves to that amount against the duplicity of their 
own employé. Through the representation of Porter that he could 
not sell for more than $1,800, and being greatly in need of money, 
the plaintiffs were induced to agree to take $2,000. This t, 
however, did not relieve Porter of his obligation as an agent to deal 
honestly with his principals and give them all the knowledge that 
he possessed concerning the value of the mine. He testifies that he 
concealed the find for the reason that had they known of it they 

would not have sold for that price. 
75 Again, it is claimed that if the findings show employment 

of Porter by plaintiffs he was simply a middle-man to bring 


the parties together, and that he could lawfully take pay from either. 


I understand the authorities to be that, while a middle- man may 
sometimes take pay from both seller and purchaser, he must always 
deal with the utmost fairness with each. An analysis of the term 
affords the best explanation of the legal obligations of the parties: 
A man standing in the middle between two; in the center. Center 
is defined to be a point equally distant from the extremities. The 
middle-man must be and remain equally removed in interest from 
the two for whom he contracts. If he varies from this, even in the 
estimation of a hair, and gives to one knowledge or advan which 
he withholds from the other, he loses his position as a middle-man, 
and, in the realm of equity, the law will hold him ible for 
the position which he really assumes, rather than that which he 
advertises to occupy. Can it be said that Mr. Porter stands equi- 
distant between the plaintiffs and defendant, when he testifies (Tran- 
script, pp. 64, 65) that “I did not inform the plaintiffs of the fact of 
my finding ore. I reported it to Col. Wall.” And again, “I told 
Col. Wall I wanted one-fourth of the mine;” and that he actually 
received $1,000 in lieu of the quarter interest therein? 

In Walker v. , 98 Mass., 351, Wells, J., a 

“ Plaintiff’s employment as a broker, even if he no authority 
to bind his principal, and was intrusted with no discretion in fixing 
the terms of exchange, and his only service was to bring the parties 
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together, he was bound to perform that service in the interest of the 
party who employed him.’ | 

To a certain extent, and for certain purposes, by the understand- 
ing and usage of business and the nature of his employment, a 
broker is authorized to act for both parties; but what he does in 
any relation he does as an indifferent person, and not in the interest 
of either party. It is claimed on the part of the appellants that 
— is no finding as to the fraud of defendant or his collusion with 

orter. 

In Harris v. Burns, 51 Cal., 528, the court say if the trial court fail 
to find on an issue of fraud raised the judgment will be reversed. 

In Le Clert v. Oullahan, 52 Cal., 254, the court says: “ Upon the 
issue of fraud thus tendered the findings are entirely silent. The 
cause. is not, therefore, in a condition to be decided.” lu the case at 
bar it is claimed that if there is no direct finding as to fraud such 
probative facts are found as necessarily determine the question of 
fraud. If this is true, it must be that it does so by alleging all the 
facts, circumstances, and acts of the parties connected with the trans- 
action in any way bearing upon the question of fraud. But an 
analysis of the findings will show that, while they set out as facts the 
conversation of the parties as to the contract of the parties, the evi- 
dence of Porter bearing on this question is entirely omitted. He 
says (page 64, Transcript): “I did not inform plaintiffs about the 
finding of the ore fur the reason that I did not think it to be to my 
interest. I was working for my own interest, and not theirs.” Also 
the evidence of Mr. Synnott (Transcript, p. 100): “ Porter told us the 
most he could get was $1,800. That was the understanding between 
us until the sale.” 

If Porter was in the employment of plaintiffs he had no right to 
work for his own interest, and not theirs. If there was fraud, it 
arose from this very working for his own interest, to the injury of 
his employers; and if defendant was in collusion with this working 
for his own interest, instead of his employers’, the fraud attaches to 
him also; hence the defect in the findings upon the question of 
fraud. 

In Norris v. Taylor, 49 Ill., 17, and reported in 1 Morr. Min. Rep., 
383, is a case so nearly like the one at bar that it seems to me to 
determine this controversy, provided the findings should establish 
the facts. The principles involved in this case are fully discussed. 
Whether they do apply, or what principles of law apply to the case 
at bar, can only be determined when the issues of fact in the case 
are adjudicated. The question of the agency of Porter, the ques- 
tion of fraud of Porter, and the collusion of the defendant in such 
fraud, if any existed, are the vital issues upon that branch of the 
case which I am discussing. I am unable to understand the find- 
ings of the court below as determining these issues, and I am there- 
fore obliged to dissent from the opinion of the court as just read. 
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76 Undertaking on Appeal to Sup. Ct U. & 
In the Supreme Court of the Territory of Idaho. 


Jonn Synnott and Josern M. Burkett, Administrator of the E- 
tate of Peter Welch, Deceased, Appellants, 


V8. 
MICHAEL SHavuGnnessy, Defendant. 


— 


Undertaking on appeal. 


Know all men by these presents that we, C. P. Croy and E. 
Cramer, of the county of Alturas and Territory of Idaho, are held 
and firmly bound unto Michael Shaughnessy, of Salt Lake City, 
Utah, in the just and full sum of five hundred dollars, lawful money 

; of the United States, to be paid to the said Michael Shaughnessy, 
| his heirs, executors; administrators, or assigns; to which payment, 

well and truly to be’ made, we bind ourselves, our heirs, executors, 
and administrators, firmly by these presents. 

The condition of this obli ation is such — whereas lately in a suit 
depending in the Supreme Court of the Territory of Idaho, wherein 
John Synnott and Joseph M. Burkett, administrator of the estate of 

eter Welch, deceased, were plaintiffs and appellants and 
77 aid Michael Shaughnessy was defendant and respondent, a 
judgment and decree was made and entered on the second 
day of March, 1885, against said appellants and in favor of said 
; Shaughnessy, respondent; that said action be dismissed and that 
said Shaugiinessy recover his costs therein, to wit, $—— from said 
appellants ; and the said appellants having taken an appeal 
suid judgment and decree to the Supreme Court of the United States 
to reverse the same: , 

Now, if the said appellants, John Synnott and Joseph M. Burkett, 
administrator as aforesaid, shall make good the said appeal and re- 

0 verse the said judgment or decree, or shall pay to said appellee such 
5 judgment for costs and damages as shall be awarded to him by said 
: court on tl. affirmation thereof, then this obligation shall be void; 
otherwise shall be and remain in full force and effect. 

In witness whereof we have hereunto set our hands and seals this 


the 26th day of August, A. D. 1885. 
C. P. CROY. — 


Le E CRAMER. erl. 
. TERRITORY OF IDAHO, I 
ty County of Alturas, 


| ö C. P. Croy and E. Cramer, being severally duly sworn, each for 
himself says that he is surety to the above undertaking, 

| 78 and that he is a resident and freeholder within the Territory, 
and is worth five hundred ($500) dollars, the sum in thesaid 
undertaking specified as the penalty thereof, over and above all his 
just debts and liabilities, exclusive of property exempt from exe- 
cution. C. P. CROY. 
E. CRAMER. 
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' — and sworn to before me this 26th day of August, A. D. 
LAL. GEO. GARBUTT, 
Notary Public. 


I hereby certify that the foregoing vo er are well known to me, 

and that the said undertaking is good and sufficient and said appeal 

is allowed. | 

Aug. 31, 1885. : 
JAMES B. HAYS, 

Chief Justice of Idaho Territory. 


(Endorsed :) In Supreme court Idaho Territory. John Synnott 
et al. vs. Michael Shaughnessy. Undertaking on appeal to Sup. C’t 
of United States. Filed Sept. 7th, 1885. A. L. Richardson, clerk. 


79 Upon the foregoing record on appeal to the Supreme Court 
of the United States the said appellants hereby assign the 
following errors: 


Assignment of Errors (Sup. C'. 
First. 


The court erred in the order substituting J. M. Burkett, adininis- 
trator, as a party plaintiff against the objection of plaintiff. 


Second. 


The court erred in failing to make any findings on the following 
material issues: 

It did not fing as to the value of the ore body discovered in the 
Eureka mining claim by Porter, and by him shown to Wall at the 
time the purchase was made by the latter for the defendant. 

It did not find as to the knowledge of the existence and extent oi 
said ore body by Wall (def’t’s agent) at the date of the contract of 
purchase made by him of plaintiffs for the defendant. 

The court failed to find whether Porter (che alleged agent of the 
plaintiffs) did discover any ore body as alleged; or, if so, when or 
what was its value or extent; what concealments were practiced by 
him upon the plaintiffs, if any; what knowledge defendant or his 
agent had of these concealments; whether plaintiffs were offered 

or received the value of the claim at the time of the alleged 
80 sale to defendant ; what the def’t paid Porter the one thou- 
sand dollars for, nor what the contract was between Porter, 
the plaintiffs’ alleged agent, and Wall, the defendant’s agent, nor 
what was Porter’s relation to the vendors at the time of the contract 
of purchase. 
Third. 


The findings of fact in the record are not such as the statute re- 
quires in causes tried and decided by the court, in this, they do not 
contain the ultimate facts or the conclusions of fact resulting from 
the proofs, but are an elaborate argumentative, partial statement 
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of such of those facts as support the defendant's theory of the case, 
mingled with legal conclusions. 

The finding No. 12 is immaterial, and is no finding in the issue 
presented.r A finding, as this is, that no vein or lode of ore in 


lace” were found, does not meet the plaintiffs’ allegation of the 
nding of a large body of rich and valuable ore.” 


Fourth. 


On the facts found the plaintiffs are entitled to a judgment, and 
the decree.entered against them was error, because they are insuffi- 
cient to support the said decree in this form. 


| 
: 81 ? Fifth. 
| The supreme court of the Territory of Idaho erred in affirming the 
judgment of the district court. 

JNO. R. McBRIDE, 


J. G. SUTHERLAND, 
Attorneys for Appellants. 


(Endorsed :) In supreme court, Idaho Territory. John oe 
| et al. vs. Michael Shaughnessy. Assignment of errors. Filed Sept. 
) 7th, 1885. A. L. Richardson, clerk. | 


82 UniTep Srarxs or AMERICA, ad 
Territory of Idaho, 


I, A. L. Richardson, clerk of the supreme court of Idaho Territory, 
do hereby — that the foregoing contains a true copy of the com- 
plaint, answer, finding (dist. court), decree, statement on motion for 
new trial, order denying motion for new trial, notice of gabel (to 
sup. c’t of Idaho), undertaking on appeal (to sup. et of Idaho), min- 
utes of the supreme court, opinion, assignment of errors (supreme 
r court), petition for appeal, allowance of appeal (to Sup. Ct of U. S.), 
citation, — on appeal to Supreme Court U. S. in the case 
of John Synnott & al., appellants, against Michael Shaughnessy, te- 
spondent, lately decided in said court, as the same appears of record 3 
| and on file in my office. ee 
i In testimony whereof I have hereunto set my hand and affixed : 
I the seal of said court, at Boise City, in said Territory, this 14th day 
2 of September, 1885. 
7 (Supreme Court Seal, Idaho Territory. ] 
N A. L. RICHARDSON, 
Clerk of the Supreme Court. 


Endorsed on cover: Idaho Territory supreme court. No. 176. 
John Synnot and Joseph M. Burkett, administrator of Peter Welch, 
deceased, appellants, vs. Michael Shaughnessy. Filed October 21, 1885. 
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SUPREME COURT OF THE UNITED STATES, 


October Term, 1888. 


NO. 176: 


JOHN SYNNOTT et al., Appellants, 
vs. 
MICHAEL SHAUGHNESSY, Appellee. 


J. G. SUTHERLAND, | 
JNO. K McBRIDE, 


Attorneys for 


# 


SUPREME COURT OF THE UNITED STATES 


October Term, 1888. 


NO. 176. 


JOHN SYNNOTT et al., Appellants, 
VS 


MICHAEL SHAUGHNESSY, Appellee. 


On Appeal from the Supreme Court of Idaho Territory. 


STATEMENT OF THE CASE AND BRIEF OF APPELLANTS. 


The omission of the statement of the evidence from this record, 
and the submission of the cause on the findings of fact and conclusions 
of law, narrow the controversy to a comparatively small compass. 
The Supreme Court of Idaho was requested by the appellants to 
make findings on the evidence as provided for under the Act of 
Congress of April 7, 1874, but it was contended there by the defend- 
ant that it had no authority to do so. By failing to make findings on 
the evidence, which was then part of the record, it manifestly agreed 
with the defendant's views on that point—though we apprehend this 
was erroneous. 


Stringfellow vs. Cain, 99 U. S., 614. 


But as the judgment of the district court was affirmed, we sup- 
pose it will be assumed that the findings of that court were adopted. 

In the absence of a formal entry of our request in the record, and 
an exception to the non-action of the’ Supreme Court, the error, if any 
there be, is probably not the subject of review here, and we submit it 
without further notice. : ) 
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The errors assigned in this record are found on pages 40-41. 

The first error assigned is also waived—the evidence upon which 
it was based having been omitted from the record. 

The other error we shall observe upon after making the following 
preliminary statement: 


Pirst— ; 
THE ISSUES IN THIS CASE. 


The plaintiffs below and the appellants here, filed their complaint 
alleging, that on the 5th of July, 1881, they were the owners of a 
certain mining claim, situate in Mineral Hill Mining District, Alturas 
County, Idaho Territory, describing it, which had been before located 
by them, and set forth particularly the work which had been done for 
its development, and the results of such work—which was the dis- 
covery of a small vein of galena ore, estimated to be worth about 
$1,000 in market value. That at the date named the said owners 
were ignorant of the existence of any other vein or body of ore than 
that named, and disclosed in their development work, and that the 
claim was worth, from these developments, about $2,500, inclusive of 
the ore exposed. That about the 3d of July, 1881, the defendant, by 
his agents and employees, had discovered upon said claim, remote 
from the plaintiff’s work, a large and valuable vein, or body of ore, 
from eighteen inches to four feet in thickness, extending about seventy 
feet continuously along the course of the vein, which made the 
mine worth about $100,000, and that the existence of this body of 
ore was wholly unknown to the plaintiffs. The plaintiffs then aver 
that the defendant, by his agents, conspired to cheat and defraud the 
plaintiffs, and concealed the knowledge of the existenc« of this vein 
and body of ore, and to that end represented to them that the claim 
did not contain any other vein or ore body than the one of which 
they had knowledge, in order to make purchase thereof at a price far 
below its real value. The complaint then alleges specially the means 
employed to deceive and mislead—consisting, among other acts, in 
corrupting a man by the name of Porter, who had been employed by 
them to sell the property. That Porter discovered this new ore body, 
and -withholding his knowledge from his principals, communicated it to 
the defendant's agent, and on an agreement that if he should procure 
a sale to be made to defendant, he should receive the sum of 
$1,000, he did, violating his duty to his employees, induce said sale 
to be made, and that on the 5th of July, the conveyance was made to 
the defendant, and recorded on the following day. 

It is alleged that large profits were made by the defendant out of 
the mine, the title to which was thus obtained, and an accounting is 
asked, and reconveyance of the property—the plaintiffs offering to re- 
turn the purchase price, and submit to all equitable requirements as 
conditions thereof. 
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The complaint was filed on the 24th of May, 1882—about ten 
months after the conveyance to the defendant had been executed. 

The answer of the defendant will attract attention as very curi- 
ous, and unique in its structure, ingenious but not ingenuous. It 
denies on “information and belief,” that the plaintiffs “believed” the 
claim to be worth, on the 3d day of July, 1881, the sum of $2,500, 
and alleges that they “had frequently endeavored to sell it for less,” 
and on the day of the sale to the defendant, July 5th, “were glad” to 
sell it for $2,000, “until they were offered a few dollars more, for which 
they violated their agreement to sell at $2,000,” alluding to a fact re- 
lated in the evidence, as to certain negotiations at that price. He 
denies that before the purchase by him, his agents or employees had 
discovered any vein, “or body of ore,” in the claim whatever, or knew 
of the existence of any vein or “body of ore” outside of the works of 
the plaintiffs. He denies all the allegations of fraud, concealment and 
suppression of facts, all misrepresentations in order to procure the 
conveyance at a price under its value. He follows this denial by 
alleging, that the plaintiffs “had ample means” of knowing the value 
of their claim, and were not induced to rely, and had “no right to 
rely” upon the defendant's agent, for any information concerning it— 
and that the defendant's knowledge consisted only of the “local and 

superficial aspects of the claim,” by his agent. The defendant then 
proceeds to reiterate his former denial of concealment and fraud by 
his agents, alleges the real value of the claim at that time did not ex- 
ceed $2,200, (the amount received by the plaintiffs,) again asserts that 
the plaintiffs had been for a “long time” “pretending” to work the 
same, and asserts that “if they failed to work it to profit, or to develop 
any ore body,” unknown to them, or affecting its value, the fact was 
due to their own “neglect and laziness,” etc., and winds up its sneer 
upon the plaintiffs in the paragraph, by a denial, that at the time of his 
purchase the “existence of said large” body of ore, or vein of ore, was 
known to him, (defendaut.) The answer then denies that Porter was 
employed by the plaintiffs, prior to the time of purchase, as an 
to sell the mine, and avers on “information and belief,” that Porter had 
a “verbal option to purchase” the mine for $2,000, and that the own- 
ers had agreed with him to allow him all over that sum which he 
might be able to procure on any sale he might make. 

The defendant then denies, that before the sale, Porter had made 
the alleged discovery, or concealed any such discovery, or for any 
consideration by the defendant paid to him therefor, informed him of 
its existence—denied that Porter was in the defendant’s employment 
at the time of the sale, or agreed to, or did assist him in the purchase, 
and all and any kind of collusion with Porter; and again asserts that 
the plaintiffs, with “ample and exclusive means of knowing the value 
of the mine, and relying upon their own judgment, sold and conveyed 
it to defendant,” receiving for it $200 more than they had agreed a 
few hours before, to accept. 
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The answer then proceeds in an independent way to state the 
“facts and circumstances” of the transaction, carefully therein suppres- 
sing the vital facts, as the findings and the evidence below show. 
These statements we will not reproduce here, referring the court to 
the record for them. 

This brief outline of the pleadings shows that the issue between 
the piaintiffs and the defendant, so far as the plaintiff's right to re- 
cover on the merits is concerned, rested upon the averments in the com- 
plaint and the denials of them in this answer, viz: 

First.—Did the defendant, with knowledge of the existence of a 
large “body of ore” in this claim, by his agent, who made the pur- 
chase, willfully mislead the plaintiffs in relation thereto, and induce 
them to sell for a price which they would not have sold for had they 
been truly informed of the facts? 

Second.—Did the defendant, by his agent, (Wall) enter into an 
agreement, to pay the agent of the plaintiffs, Porter, a sum of money 
to conceal from his principals his knowledge of the existence of a valu- 
able body of ore, which he had informed the defendant's agent of, and 
and then procure a conveyance from the plaintiffs of the claim in fraud 
of their rights? 

The attempt of the defendant to make a diversion from these 
issues, by asserting that the plaintiffs had “ample means” of knowing 
the value of their property, and that the defendant's agent bought on 
“the superficial aspects” of the claim—and that he “saw that the said 
claim was well located in alignment with a known neighboring claim. 
that “the failure of the plaintiffs to find the ore;” was the result 
of “laziness,” etc.—may be dismissed without comment with 
the other “superficial” matter, ‘which burdens this very remarkable 
pleading. 

We come directly to the question which must be determined be- 
fore any just judgment can be reached. 

The findings of fact in this case are twenty in number—elaborate 
enough in quantity, we admit, but most so on immaterial and irrele- 
vant matters, while painfully contracted, or entirely silent on the vital 
questions. Under the statute it has been well observed “that a find- 
ing” should consist of a concise and distinct statement of the several 
facts found, without any mixture of argument, or of the evidence from 
which the facts are found.. 


Ivins vs. Black, 30 Cal., 227. 
Hidden vs. Indus, 28 Cal., 301. 


The provision in the Idaho Practice Act, under which this trial 
took place, and these findings made, is in Laws of the Eleventh Ses- 
sion of the Legislative Assembly, p. 82, and reads as follows—being 
identical with the section of the Civil Practice Act of California (prior 
to 1861): 
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“Section 390.—Upon a trial of a question of fact by the court, its 
decision must be given in writing, and filed with the clerk, etc. 

Section 391.— In giving the decision, the facts found, and the 
conclusions of them must be separately stated—judgment upon the 
decision must be sustained accordingly.” 

When facts are so obscurely found, or are se biended with legal 
conclusions as to render it doubtful whether the facts are only hypo- 
thetically stated, it must be disregarded as a finding of facts. 


Figg vs. Mayo, 39 Cal., 262. 


“The court should, in its finding of facts, find the material issuable 
facts, and not the evidence or reasons for the decision.” 


Bernal vs. Wade, 40 Cal., 663. 


“Findings by the court should be statements ofthe ultimate facts 
in controversy, and the legal consequences of these facts. They 
should not include probative facts, or the reasons of the judge for his 
decision.” 

Matthews vs. Kinsell, 41 Cal., 512. 


It is the duty of the court to find on all the material issues, and a 
failure to so find, leaves the cause in a condition in which no judg- 
ment can be permitted to stand. 


Paulson vs. Nunan, 54 Cal., 123. 
Kennedy vs. Busy, 52 Cal., 87. 
Barnes vs. Cluffey, 54 Cal., 155. 
Watson vs. Connell, 54 Cal., 91. 
Swift vs. Cameron, 54, Cal., 417. 
Dilla vs. Bohall, 53 Cal., 709. 
Taylor vs. Reynolds, 53 Cal., 686. 


It is not sufficient ta find a probative fact from which it might be 
inferred that the court below was of a certain opinion as to the 
ultimate facts. 

Kahn vs. Smelting Co., 102 U. S., 641. 
Crews vs. Brown, 19 Wall., 70. 
Frank vs. Edwards, 21 Wall., 147. 


These authorities, and many others, support the proposition, that 
the findings must cover all the material issues, and must not be merely 
a narrative of the evidence, in whole or in part, but must contain clear, 
distinct, and definite responses to the different allegations tried. We 
have seen what the issues are, and we turn in vain to these so-called 
findings, to ascertain what the views of the court were on some of the 
most vital of them. 

The findings are twenty in number, and are quite as remarkable 
for their silence as for their utterances. Let us refer to them: 

The first finding is on a fact not in dispute, and may as well have 
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been devoted to the biography of the plaintiffs, and the kind of timber 
used in the construction of the “cabin,” which the court found they 
built in the vicinity of their claim. What relevancy the excavation of 
the “four tunnels” they run on the claim, and the ore which they left 
unremoved had to the issue of fraud made in.the case, is a puzzle to 
the understanding. 2 

The second finding is a cross between a recitation of the evidence 
and a conclusion of fact. It states that there was a “proposal” by 
Synnott & Welch, to Porter, offering to give him a commission to sell 
the claim at a certain price, that he “replied,” as soon as he got 
through with another negotiation about another claim, he would en- 
deavor to find a purchaser on the terms proposed, and then adds, “but 
Porter was not invested with any authority to effectuate a sale, or 
bind Synnott & Welch by any contract.” On the question in issue, it 
makes no finding, viz: Was Porter employed to sell, or negotiate for 
a sale—and only affects to be positive on a point not in issne—his 
power to bind the plaintiffs by contract. Except for its statement of 
evidence, this finding is as unimportant as the one preceding. 

The third finding recites, that “pursuant” to this “proposal,” 
showing the consequences of saying that there was an agreement, 
while reciting evidence showing that there was one. Porter entered 
into negotiation with one John Gilman, and pushing these negotiations 
he applied to E. A. Wall, the agent of the defendant, and made propo- 
sitions for the sale of the claim, on certain terms to him. This find- 
ing is filed with details of evidence, and only shows by inference that 
Porter was acting as the agent, and negotiator of the plaintiffs, 
but evades any declaration of the ultimate fact of his agency—the 
real issue—it finds that Wall was the defendant's agent, which was 
not in issue, but scrupulousiy avoids determining the question whether 
Porter was the plaintiffs’ agent—it is valuable here only for its recita- 
tion of evidence, and as a finding, fills no rule of a finding’s re- 
quisites—and the most of the recitation of testimony relates to matters 
that are entirely foreign to the issue. 


The fifth finding is a statement that is only valuable as showing, 
by inference, that Porter was acting for piaintiff, and that is not in- 
ferred from any direct finding to that efiect. 


The sixth finding resumes the relation of the evidence about 
Porter returning to the defendant's agent, “it being understood that 
negotiations with Gilman had ended,” and the “purchase price was 
named” at $2,000; carefully avoiding any finding on the real question, 
as to the relation of Porter to the plaintiffs. It recites that Porter and 
Wall went over the claim, and “Porter showed Wall the float ore,” 
and insisted on having one-fourth of the claim for showing the “float 
ore:“ Wall wanted ten days to decide whether his principal. Shaugh- 
nessy, preferred to pay him $1,000—for showing this “float ore -r 
allow him, Porter, one-fourth of the claim, and then, in the last para- 
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graph of the finding, with refreshing directness, finds that at the end 
of ten days “and after the purchase, Porter was paid $1,000.” 

The seventh finding continues this recital of testimony about 
spending half an hour in examining the claim in its “superficial 
aspects” of course, and then went to the “cabin,” located by the first 
finding in convenient proximity, and an agreement for the sale was 
concluded with plaintiffs. Only a few moments were occupied in the 
transaction, and Wall returned to Bullion, whither the plaintiffs were 
to go after supper, to execute a conveyance and receive the price. 

The eighth finding then recites, that shortly after Wall and 
Porter had left the cabin, Gilman returned and offered the plaintiffs a 
larger price than Wall had agreed to pay, and then told them that 
Porter had found “float,” but that they did not agree to any terms. 
The necessity for this narration, except that having started out to 
journalize the whole matter, consistency and unity required that the 
Gilman negotiations should be spread out, as well as these with the 
defendant, does not appear. The elimination of the irrelevant from the 
material testimony, did not appear to have been recognized as either 
necessary or desirable. 

The ninth finding relates, that shortly after Gilman’s offer, Porter 
returned to the plaintiffs’ cabin, and that he accompanied them to Wall's 
office, in Bullion, they telling him on the way down of Gilman’s offer, 
and intimating that they could not afford to lose the $200, or pay any 
commission on the price; as they were poor, and would expect Wall, 
to pay $2,200 for the claim. There is no pretense of any finding of 
facts in this finding—it is simply a recitation of proofs. 

The tenth finding is similar to the last—makes no finding of 
ultimate facts, but recites what took place when the plaintiffs asked 
Wall to pay the additional price, and adding that Wall said, “with 
some asperity, Gilman should not have the claim at any price,” it is 
only valuable and useful for the one essential fact found that defend- 
ant agreed to pay $2,200, and for the negative inference that he hada 
great anxiety to complete the purchase promptly. Inasmuch as the 
pleadings had settled the amount which was paid for the property, we 
are not overcome with gratitude that the fact was found in a formal 
way—we are pleased at the generosity, however, which records so much 
of the transaction as reveals a strong motive for concluding an im- 
portant purchase with such extreme haste. 

The eleventh finding tells us of the execution of the deed and the 
manner of payment and even the fact that one of the checks delivered 
to plaintiffs was not cashed until long afterwards, is noted with the 
particularity that properly attached only to material matters. The 
fact that $3,200 was the purchase price, is omitted in this finding, 
though it was the proper place to have inserted it, and it is only inci- 
dentally stated in another and totally incongruous connection. 

The twelfth finding seems to have been intended to meet the 
vital issue in the case, but falls short, as we shall show. It finds that 


there was no evidence showing, or tending to show, that either Porter 
or Wall (the defendant's agent in the purchase) had discovered or 
knew of the existence of any vein or lode of ore in place on the claim 
other than that known to the sellers. 

; The thirteenth finds that the defendant, by Wall, his agent, dealt 
directly with the plaintiffs in the purchase, and not through Porter. 
This finding is in direct contradiction of the previous one which sets 
out Porter's part in procuring the sale, and the fact that he not only 
took part in it, but pocketed nearly one-third of the price. 

The fourteenth finding negatives the allegation of fraudulent mis- 
represention by the defendant's agent at the purchase, and has 
the merit of directness—whether it can be regarded as consistent 
with other findings, we shall see hereafter. 

The fifteenth is a mere reiteration of the twelfth and fourteenth 
findings, and must be regarded, accepting them as true, as un- 
necessary. 

_ The sixteenth is an argument only—it refers to the long familiar- 
ity of the plaintiffs with their claim, reasserts their “better means and 
more ample opportunities” of knowing its value, as a reason why the 
defendant did not know what we assert he did. It has none of the 
essential requisites of a finding, and as an argument, does not deserve 
comment. 

The seventeenth finding states some facts, and for the evidence it 
recites is valuable—the conclusions drawn from them, we insist, is not 
just or correct. We will comment on this finding in the argument. 

The eighteenth, nineteenth, and twentieth findings are defective 
in form, but state facts of importance and materiality, and we shall 
seek to show that the effect of them has been misapplied in the con- 
clusions of law which follow, viz: 

That the plaintiffs had shown no facts entitling them to relief. 


„ ARGUMENT. 


To sum up the material facts as they are found, and discarding 
the matters which are improperly crowded into the findings, calling to 
our aid the admissions in the pleadings, the case may be stated thus: 

The plaintiffs, Synnott & Welch, were the owners of the Eureka 
Mining Claim, the property about which the controversy exists, and 
lived in a cabin in the immediate vicinity. They had done a con- 
siderable amount of development work, and had found a small vein of 
ore, and had extracted through two or three tunnels along and upon 
it, about $1,000 worth of ore then lying on the premises, or disclosed 
in the claim. Welch, one of the owners, was in bad health, and both 
were poor. They desired to sell their claim, and entered into an 
agreement with one Porter, a short time before the 5th of July, 
whereby they agreed if he could find them a purchaser for the price 
of $2,500, they would pay him a commission of ten per cent. on the 
sale. 
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Porter, with a view to being able to represent the claim intelli- 
gently to any one who might desire to purchase, went over the ground 
abort the ist of July, and found that at a point outside of the work 
already done, there was a body of valuable ore, the float or croppings 
of which were lying on the surface. The extent of this “new find” 
does not appear in the findings, and in the absence of the testimony 
it is not proper to observe upon it, beyond what is there shown directly 
and inferentially. That it was valuable and important is evident from 
the fact, that within half an hour, as the findings show, after Wall had 
gone on the claim and seen the ore, he had concluded on a purchase, 
arranged a contract with Porter, seen the owners and made the con- 
tract. Expert miners, trusted by other men to make purchases in 
their discretion, do not make such hasty contracts upon simply a little 
“float” ore. The findings show that a sale of this claim for -$150,000 
was on the tapis in a very short time, and the circumstances of haste 
and anxiety of both Porter and Wall, to complete the transaction in a 
few hours, settles in all fair minds, the question of the existence of a 
“large body. of ore” to the £nowledge of the purchaser, and his aid-de- 
camp. in the business, Porter. 

Returning from this digression—Porter the agent of the plain- 
tiffs, upon finding this ore, approaches whom? not the owners, 
but one Gilman, and disclosing the fact of the new “find,” takes 
him upon the ground. Gilman was impressed by Porter with 
the wisdom of silence about the “float,” for while he mentioned it 
to Synnott & Welch, when he went to the cabin on the th of July, he 
refused to show it. Porter finding that delay would prevent him from 
securing the share in any sale which he had determined upon, beyond 
his commission, went also to Wall and told him the story of the 
“float” ore. Wall, the defendant's agent, coyly refuses to have any- 
thing to do with any purchase until the Gilman negotiation had 
closed, and when Porter returned shortly, and informed him that it 
was no longer pending, he went to the claim to examine it—not with 
the owners, whose cabin is only a few yards away, but with Porter 
alone. In less than half an hour he had seen the “float,” determined 
that it was of value sufficient for him to buy for his principal without 
consulting him, goes from the inspection to the cabin, and makes the 
bargain. 

At this point the seventeenth finding’ is important, and discloses 
that the agent of defendant misled the plaintiffs in regard to the 
value of the claim. He was paying them only $2,200, but in fact had 
agreed to pay Porter an additional $1,000, or give him one-fourth of 
the claim, and afterwards paid him the money within ten days. De- 
ception as to what he was paying for the property was practised, and 
the reason is apparent. 

On the night of July 5th, 1881, the conveyance was signed, and 
on the next day the plaintiffs went to Hailey to acknowledge the deed 
before a notary, and while they were absent the work of opening the 


2 


— — — 
— —ꝓu—ꝛ—— ᷑⁵ — — —— — ́—ͤ—ʒ6w — 


10 


“new find” began, and within five days the deſendant's agent bonded 
the claim for sale at $20,000, and in a few months a sale for $150,000 
was on, and pending at the beginning of the plaintiffs’ action. 

In May, 1882, Welch having died during his absence from the 
Territory in search of health, Synnott, the surviving partner instituted 
this suit, and subsequently Burkett, the public administrator of the 
county, was added as a plaintiff, to represent the deceased partner. 

The case presents two vital points: 

First.— Did Wall, the defendant's agent, mislead the plaintiffs and 
induce them to part with their property for less than they would have 
done had they known the facts, which he knew at the time of the pur- 
chase?) 

Second.—Did Wall, as deſendant's agent, through Porter, who 
was their agent, by corrupting him, mislead the plaintiffs and induce 
them to part with their title, when they would not, if informed of the 
facts, which Porter and Wall knew, have done so? 

This is conceding that the case is to turn upon the findings, but 
before arguing upon them, we insist that the findings are insufficient, 
as observed in the opening, and that this judgment should be reversed 
for that reason, and we now examine this preliminary question briefly. 

The allegation in the complaint is (o. 4, folio 10, of the tran- 
script) “that on or about July 3, 1881, the defendant, by his agents and 
employees, had discovered upon a part of said Eureka Mining Claim, 
remote from the places where the plaintiffs had been at work on said 
claim, a large and valuable vein, or d of ore,” etc. The denial in the 
answer ot the defendant is specific, and is as follows: (Transcript p. 10, 
folio) “Denies, that about the 3d day of July, 1881, or at any time 
before he became the owner of said mining claim, this defendant, by his 
agents or employees, or otherwise, had discovered upon a part of said 
mining claim, remote from the places where said plaintiffs had been at 
work thereon, or at any place on said mining claim, a large or valu- 
able, or any vein, or b of ore whatever,” and denies that this defend- 
ant, by his agents or servants, or otherwise, ever discovered or knew 
of any vein, or body of ore, upon said mining claim, before he became 
the owner thereof, outside of plaintiffs’ excavations. To this issue 
sharply made, the twelfth finding r responds in this wise: 

Twelfth—The evidence in this case does not show, or pretend to 
show, that Wall or Porter; or any other person had ‘discovered or 
known of the existence of any vein, or lode of ore in place, on the 
Eureka Mining Claim, other than such as had been found by, and 
was known to Synnott & Welch in their excavations, at any time 
prior to the sale,” etc. 

This does not meet the allegation. A “vein” or “lode,” in the 
ordinary sense and in the sense usd in this finding, is the vein in- 
closd by walls passing through a contiguous formation of country 
rock, and while legally it may be held to embrace any “ore body,” it 
so seldom is used in that sense, that the case would be a special one 
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which would be within the definition. What we asserted in the com- 
= was, that the defendant had found a large “vein,” or “dody of 

’ (if it was not a vein or lode, it was a valuable “ore dody,”) and 
— finding does not say, that the deſendant did not know of the 
existence of a “large and valuable body of ore,” but that he did not 
know of the existence of any /ode or vein in place in the claim. For 
purpose of our recovery, this “ore body” may have been a mere 
“slide” from a lode, as such things are called by miners, and there 
have been no vein or lode when it was found on the surface, and yet, 
if it was valuable, it may have been neither a vein or a lode—may 
have been entirely seggregated from a lode—and still not affect our 
right to recover in this action. The finding, therefore, leaves the 
very substance of the issue; the knowledge of a “valuable body of ore” 
on the claim by the defendant at the time of his purchase, unde- 
termined. It is an evasion of the issue. The other findings disclose 
the reason—the existence of the identical “body of ore” was known to 
both Porter and Wall, to Porter who had found it, and treacherously 
sold his knowledge of it for $1,000, and to Wall, the agent of the de- 
fendant who bought the property through Porter. (See 3d, and 6th 
Findings of Fact, pps. 12 and 13, Trans.) 

There is but one reply attempted to this, and that is that the 
fifteenth finding, which states that “no concealment of any material 
fact concerning said mining claim, was ever made. by the defendant, or 
any agent or employee of his.” Such a finding is itself inadequate 
for any purpose, it leaves the question of what is a “material fact” un- 
disposed of. Evidently the court believed that the knowledge oſ the 
existence of a large and valuable body of ore on this claim was im- 
material, unless it was known then to be part of a vein or lode “tn 
place,” for it found that the ore was there, and was known to both 
Porter and Wall before the sale. The court may just as well have 
found that all the material allegations of the complaint were untrue, 
and disposed of the case on such a finding, as to render judgment on 
a finding like the one we are considering. 

On another vital and essential issue the court does not respond in 
the findings. The plaintiffs allege in the complaint, (Folio 12, p. 5 of 
Transcript,) that: “Immediately prior to the discovery of this ore body 
by the defendant, they had employed one Henry Porter, as an agent, 
to find for them a purchaser of said Eureka Claim at $2,500, and rely- 
ing upon said agent, and believing he would act honestly in their 
behalf, had agreed to pay said Porter 10 per cent. of said price in case 
of a sale procured by him,” etc. 

The answer denies this allegation, (Folio 22, p. 8 of Transcript,) 
and we look in vain into these findings for a response to this issue. 
The fact alleged in the complaint, that Wall was defendant's agent 
was admitted by the answer, and yet the findings assert this uncon- 
troverted fact repeatedly, while the vital question as to Porter’s relation 
to the plaintiff is nowhere directly met. The explanation of this is 
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simple, and probably not necessary. It is the practice of the trial 
courts in Idaho, to have the findings drawn by the party prevailing at 
the trial, and attorneys too frequently make them partisan and shape 
them to the supposed exigencies of the case instead of the findings 
which the law requires. The cunning hand of the defendant's at- 
torneys in this action, are quite as apparent in these findings as it is in 
the defendant's pleadings. While they are entitled to more favor 
on judicial review. by reason of having been adopted by the 
court below, this tribunal will subject them to common sense treat- 
ment, especially when their inspiration is so clearly revealed on their 
face. In other respects these findings are open to the objection of 
being entirely insufficient, but as these features are particularly alluded 
to in the dissenting opinion of Justice Buck in this record, we pass by 
this preliminary matter. 

Going to the question on the merits: Did Wall, defendant's 
agent, mislead the plaintiffs and induce them to part with their prop- 
erty for a sum which they would not have done, had they known the 
facts which he knew and concealed? 

We admit that if he discovered ore of which they had no knoul- 
edge, he was not bound to disclose his own knowledge, if he used no 
artifice to mislead them, and did not influence them by anything there 
said or done. The rule laid down for the government ofa partys con- 
duct in such a case is thus stated: 

“While the purchase of property in the absence of any relation 
between the parties thereto, other than that of vendor and vendee, may 
not be compelled to disclose any fact affecting the value of the prop- 
erty, known exclusively by him; he is in such case only permitted to be 
silent; if he speak, either as to matter of fact or opinion, he must speak 
the truth.” 

Pom., Eq., Juris., Sec. 901. 2-3 and notes. 
Kerr on Fraud and Mistake, 42, 45, 98. 
Bigelow on Fraud, 53, 27. 

Story Eq., Sec. 192, 212, 214. 

Roseman vs. Cameron, 43 Cal., 110. 
Smith vs. Countryman, 30 N. J., 669. 
Toney vs. Buck, 1 Green., N. J. Eq., 366. 


Under such circumstances the party cannot, either by acts or 
words, mislead the injured party; “even a nod or wink” which has the 
effect to mislead the other party, will be ground for setting the trans- 
action aside. 

Kerr on Fraud, p. 98. 

The finding on which the defendant relies for exculpation in this 
case, is the seventeenth of the series. Omitting the introductory part 
of it, and reading, (p. 15 of the Transcript) it says: “The only state- 
ment, or expression of opinion, on the part of Wall, or any agent of 
defendant in all the testimony of plaintiff Synnott, is as follows: ‘I re- 
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marked to Wall that I thought I had made a mistake in running my 
tunnel, that if | had run it more to the left, I thought I would have cut 
the ledge.’ Wall said, ‘If the ledge was there the tunnel ought to have 
struck it.. (There is a mistake in the printed transcript.) The finding 
proceeds: “This could not be deemed the misrepresentation of a fact. 
It was about a matter concerning which knowledge in its proper 
source, could not be had, and at most it must be deemed as the ex- 
pression of an opinion merely,” etc.—“but” closing the finding, “this 
was after the price of the claim and the terms of sale had been 
agreed on. 

When Wall, an expert—trusted to buy property on his own dis- 
cretion by his employer, one whose opinion would be always of weight 
and authority with ignorant prospectors, such as Synnott & Welch, 
said “that their tunnel would have cut the ledge if one waz there,” 
and tried to satisfy these men that further pursuit of it was idle, he 
was misleading them wilfully by the. expression of an opinion which 
was not a real one, but was designed to influence them to make the 
sale. The testimony showing the extent and character of this mis- 
leading statement is not here, but the findings show elsewhere that the 
statement made was not his real opinion, but was the opposite of the 
knowledge he had acquired & inspection not twenty minutes before he 
uttered it; in other words, a misleading statement of a fact. But the 
tenth finding shows that while Wall was affecting to buy this property 
to keep Gilman from getting it, and saying to. the. plaintiffs, “with 
asperity, that he, Gilman, should not have it at any price,” that he was 
misleading them willfully. He was not buying the old Eureka pros- 
pect, because as he affected to believe he might find a mine in it, but 
he knew from a personal inspection, and a knowledge of the discovery 
of a large body of ore cropping out on the surface, that he was secur- 
ing it from its owners for a trifle of its real value. 

But conscienceless as this conduct was, the fact that he was pay- 
ing a traitor to these men $1,000 for his perfidious conduct, made him 
a direct party to the fraud which Porter was consummating in the sale, 
and no ingenuity is equal to the task of showing he did not aid and 
assist Porter in his nefarious and unprincipled conduct. It is the 
countenance, which men in responsible and trustworthy positions, such 
as Wall then held as a mine manager, give to such blackmailers as 
Porter, which enables them to do their work and get the reward of it. 
Wall knew what he was doing and what securing, and no one who 
goes “beneath the bark” of the facts in this case can doubt he con- 
trived to deceive and mislead these plaintiffs into a sale which they 
rofused to make to Gilman, and did make to him. Me made them 
believe he was buying the claim from them, in fact he was buying of 
Porter. He made them believe that he paid the price to them, in fact 
he paid one-third of it to another, Porter, and yet it is said the plain- 
tiffs were not deceived by defendant's agent! Does anyone suppose if 
the plaintiffs had known, or suspected that Porter was being paid to 
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bring about a sale, almost as much as either of them received, that it 
would have been consummated? 

We say then, that these findings, fairly construed, show that the 
defendant's agent, Wall, did procure this property by misleading the 
plaintiffs, and that the false and general assertion to the contrary, is 
overcome by the recital of facts in the findings. 


Second. 


Did Wall, the defendant's agent, through Porter, who was 
plaintiffs’ agent, by corrupting him, mislead the plaintiffs and induce 
them to part with their property when they would not have done so if 
informed of the facts, which Porter and Wall knew and concealed 
from them? 

Our argument on this point assumes that Porter was employed 
by the plaintiffs to find a purchaser, that they understood at the time 
of this sale that he was acting in their behalf, and that Wall, defend- 
ant’s agent, knew of his relation to them, and did what he did, with a 
full knowledge that Porter was deceiving them, and he was profiting 
by the perfidy. We assume this, and we claim that the recited facts 
in these findings clearly show it, though they do not disclose it 
directly. 

Referring to the findings, it appears by the second finding of facts 
that prior to this sale a few days, the plaintiffs “proposed” to Porter 
that if he would find a purchaser for the claim at a price named, they 
would give him 10 per cent. commission on the sale, and that Porter 
replied, as soon as he could get through with the Homestake negotia- 
tion, then pending, he would endeavor to find a purchaser. 

The third finding then goes on to recite that “pursuant” to this 
“proposal,” Porter did endeavor to find a purchaser, and opened up 
negotiations with one Gilman, and also with Wall, defendant's agent. 
The fifth, sixth, seventh, eighth, ninth, tenth and eleventh findings all 
recite what the evidence shows Porter did, and establish so far as a 
recitation of facts can establish it, that Porter claimed to be, and was 
acting, nominally as the employee, negotiator and mouthpiece of the 
plaintiffs to the extent of finding a purchaser and procuring and bring- 
ing about the sale. While it clearly was the duty of the court from 
these facts recited, to have distinctly found that he acted as and was 
the agent and employee of the plaintiffs, no one can fail to know, who 
credits the recital given, that he was their agent, and that the man 
who used him, Col. Wall, as a go-between, knew his relation to them 
fully, and proceeded to corrupt him. 

If he did not so understand himself to be their agent, why should 
he have gone to the claim and examined it, and why hunt up Gilman 
and offer to sell to him, and at the same time apply to Col. Wall to 
become a purchaser? It matters not that he misstated the terms of his 
employment to Wall, as he probably did, the fact of his employment 
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is the material one, and that Wall was aware of it. The evidence in 


the findings shows that both to Gilman and Wall he disclosed his 
position as that of a negotiator for the sale, and both well knew that 
he occupied that position and had been entrusted with it. 

There is a cunning effort made to escape the consequences of this 
state of facts on the part of the defendant. It is by attempting to show 
that Wall bought @rectly of the plaintiffs. Seared as the consciences - 
of men sometimes become to the crime of the betrayal of a personal 
trust, there is a desire to appedr to be honest for the sake of the 
virtue which the world respects, and if the prefidy of Porter to his 
principals in this case, could be hidden by having Wall cunningly buy 
directly from them, while Porter would get the fruit of his treachery, 
it was natural that both Wall and Porter should consummate the fraud . 
in that way. Equity, however, tolerates no such devices or subter- 
fuges, it lays hold of the real transaction and allows no sham arrange- 
ment to turn justice aside from her purpose to get at the truth. This 
scheme might have turned the hand of justice away but for the admitted 
and damnable fact, that Wall agreed dcfore he went to the plaintiffs to 
buy the claim, to give Porter $1,000 as compensation for his showing 


him the “float ore,” or one-quarter interest in the purchase. The 


semblance of buying from Synnott & Welch, while he had conspired 
with Porter to help him defraud them, is too transparent a trick to de- 
ceive any honest mind. The wary defendant equally well knew that 
it would not do to allow Porter to have the wages of his sin in the 
open ownership of an interest in the mine, and wisely paid him his 
“thirty pieces of silver” and dismissed him to the tortures of his own 
conscience. 

The truth gathered from this record is too plain for any reason- 
able doubt. That Porter having, while in the employ, and being the 
trusted agent of the plaintiffs, found a body of ore in their mine of 
which they had no knowledge, instead of communicating the fact to 
them, as it was his duty to do, commenced to scheme to defraud 
them by procuring them to sell to some one who would pay him for 
finding the bargain in this fraudulente way. That he showed it to 
Gilman under injunctions of secresy and concealment, is admitted; that 
he took Wall to the ground directly for the purpose of seeing the new 
find, is shown, and that the plaintiffs knew anything of its then con- 
dition is not pretended; that he made his terms with Wall defore going. 
and before the conveyance is shown in the findings; that he hovered 
around the plaintiffs, presumably at Wall's suggestion, making no 
less than three trips to the cabin and claim on the day of sale, and 
watched them until it was concluded; that having their confidence, he 
was used by Wall to bring it about, svowing he was acting the traitor 
to those who trusted him, and aiding to rob them of their property, 
while pretending to be their friend, and finally accomplished his 
design, and pocketed the reward—all of this is too plain even by 
these findings to admit of any reasonable doubt in the judicial mind. 


16 


After spreading the facts out in this record, which make these 
conclusions irresistible, how impotent to deceive is any gencral state- 
ment such as that made in the twelfth, fourteenth and fifteenth findings. 
They are puerile efforts to turn aside the force of actual admitted facts. 

It is true that from the finding of a little ore at a given spot, the 
miner does not always know the extent or value of the find, or that a 
“vein or lode exists” there, but he judges of the importance of his dis- 
covery by other surrounding circumstances. These circumstances, 
unfortunately for these defendants, are disclosed in this case, and show 
why Col. Wall who made this purchase on such a showing, Au its 
vast importance. First, he knew, as the findings disclose by the 
“alignment of the claim with the Idahoan Mine” lying adjoining, a 
vein of known value, that somewhere in the claim the Idahoan lode 
would be found. Second, the character of the “float,” which he admits 
prompted his purchase, was such that any miner would know that it 
was no stray bunch of ore, but was conclusive evidence that this im- 
mense Idahoan vein had its ‘continuation there or in the vicinity. 
Boulders of galena ore, six and eight inches, lying loose on the sur- 
face, ate such a proof of a large body of ore that no miner waits to 
find the “cen or lode,” but at once m i he has discovered a valuable 
deposit. Wall knew as well when he saw this “float,” which is so be- 
littled by his attorneys, that he 4ad suowledge that justified the pur- 
chase as he knew two days after, when he had uncovered a body of 
ore seventy feet long, and from eighteen inches to four feet in thick- 
ness. The quibble about having no “knowledge” of the existence of 
the vein because it had not then been opened out, excites only indig- 
nation at the attempt to impose on common intelligence. It is not 
unlike that other piece of special pleading found in the seventeenth 
finding, that “it was a matter about which knowledge, in its proper 
source, could not be had,” referring to the existence of a lode not 
actually disclosed. One might as well aver that the Mississippi did 
not to his “knowledge” enter the sea, because he had not passed over 
the bar into the Gulf of Mexico. 

Upon this state of the case then what is the law? 

We maintain that the conclusions of law arrived at by the court, 
are not sustained, and that the plaintiffs are entitled here and were en- 
titled below to judgment. 

Wharton on Agency (Sec. 697) says: 

“Whenever the interposition of a middle-man or go-between is 
used to effect a contract, there brokerage exists.” 

To the same effect see 


Story on Agency, Sec, 28, 31, 109. 
aley on Agency, p. 13. 
Brown et al. vs. Pfarr, 38 Cal. 550. 


“When a purchaser enters into any side contract or arrangement 
with the agent or broker of the seller, unknown to the latter, by which 
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they mutually, or either of them procure a benefit to themselves, such 
an arrangement fer se renders the sale fraudulent, and avoids it at the 
option of the seller.” 


Wharton on Agency, Sec. 244-5. 

Story on Agency, 5th Ed., Sec. 211. 
Ballman vs. Loomis, 3 Cent. L. Jour., 263. 
Moore vs. Maudlebaum, 8 Mich., 423. 
Eberhart vs. Searle, 71 Pa. St. 256. 


“When in the contract of sale there is a concealment of any 
material fact by any collusion between the agent, or broker of the 
seller and the purchaser, which affects the vendor of the property, 
whether the agent be a gratuitous one, or has compensation, or any 
understanding express or implied by which the agent or broker ts to 
profit by the sale, without the knowledge and consent of the seller, the 
contract and sale are void fer se, and will be set aside on the petition 
of the vendor.” 

1 Story Eq. Juris., Sec. 218, 222. 

2 Pom., Eq. Juris., Sec. 902, 959, and Notes. 

’anama & South Pac. Tel. Co. vs. India. 

Rubber Gutta Percha Works Co., 14 Eng. Rep. (Moak) p. 759 
and Notes. 

Lindsay P. Co. vs. Head, 8 Eng. Rep. (Moak) 180, 1 Lead., 
Case in Eq., 110. 


These authorities could be added to almost indefinitely, but we do 
not consider that the law is in any sense in doubt. 

Bigelow says, page 403: 

“The mere fact that a reasonable consideration is paid, and that no 
underhand advantage is taken is not of itself sufficient. Any unfair- 
ness, any underhanded dealing, any use of knowledge not communicated 
to the principal, any lack of perfect good faith which equity requires, 
render the transaction voidable, so that it will be set aside at the 
option of the principal.” 

Not only did the agent in this case, as well as the vendee, con- 
ceal from the plaintiffs the fact that their agent and the vendee 
had entered into a side contract whereby they profited, but the vendee 
concealed from plaintiffs important facts within Ais Anowledge, which 
materially affected the value of the property, and by the haste with 
which he concluded the arrangement, and the way he induced them 
to rely on his opinion (nominally) about their work, fully brought 
himself within the rule which avoids a contract so made. “The 
purchase of property through an agent, when there was no necessity 
for the services of an agent, is a badge of fraud and requires expla- 
nation.” 

Black vs. Campbell, 12 Am., Dec., 342. 


Now there was an attempt to escape by pretending to purchase 
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direct, though in fact through an agent, whom the purchaser had cor- 
rupted. Much more does such a transaction require explanation. 

These observations cover the important points which this court 
will be called upon to decide in this cause, and while much might be 
added by way of support to our views, we rest the case here without 
further argument. 


J. G. SUTHERLAND, 
JNO. R. McBRIDE, 
Attorneys for Appellants. 
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CHAE CHAN PING VS. THE UNITED STATES. 1 


1 In the Circuit Court of the United States, Northern District 
of California. 


In the Matter of CHAE CHAN Pine on Habeas Corpus. 


To the hon. judge of the circuit court of the United States, northern 
district of California: 


The petition of Jain Mon Tong respectfully shows— 

That Chae Chan Ping is unlawfully imprisoned, detained, con- 
fined, and restrained of his liberty by Captain Walker, master of 
the steamship Belgie, in the city and county of San Francisco, State 
of California, northern district of California. 

That said imprisonment, detention, confinement, and restraint are 
illegal, and the illegality thereof consits in this, to wit: 

That it is claimed by said Captain Walker that Chae Chan Ping 
is a subject of the Emperor of China and must and cannot be 
allowed to land under the provisions of the act of Congress of May 
6th, 1882, entitled “An act to execute certain treaty stipulations 
relating to Chinese,” and an act amendatory thereof and sup- 
plemental thereto, approved July Sth, 1884, and October, Ist, 

1888. 
2 That said Chae Chan Ping does not come within the re- 

strictions of said act, but, on the contrary, your petitioner 
alleges that said Chae Chan Ping is the owner and holder of a custom- 
house return certificate, which was duly and regularly issued and 
delivered to him under the provisions of section 4 of the act of May 
6, 1882; that at the time of the passage of the act of October Ist, 
1888, the said Chae Chan Ping was on the high seas, having departed 
from Hong Kong on or about September 7th, 1888, en route for the 
United States, and had no opportunity of receiving notice of the 
passage of said act of October Ist, 1888, and did not receive notice 
thereof until bis arrival in the port of San Francisco. 

That your petitioner makes this petition on behalf of said Chae 
Chan Ping. 

Wherefore your petitioner prays that 2 writ of habeas corpus may 
be granted, direct- to the said Captain Walker, master of the said 
steamship, commanding him to have the body of said Chae Chan 
Ping before your honor, at a time and place therein to be specified, 
to do and receive what shall then and there be considered by your 
honor concerning him, together with the time and cause of his 
detention and said writ, and that he may be restored to his 

liberty. 
3 * Dated on the 10 day of October, 1888. 
JAIA MON TONG, Petitioner. 


UNITED STATES OF AMERICA. 


STATE OF CALIFORNIA, 
ony and County of San Francisco, } 8s: 
orthern District of California, 


Jaia Mon Tong, being duly sworn, says that he is the petitioner 
above named, and that he has heard read the foregoing petition and 
1—1446 
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knows the contents thereof, and that the same is true of his own 
knowledge. 
JAIA MON TONG. 


Sworn to before me this 10 day of October, 1888. 
JOHN P. POOLE, 
Notary Public. 


Let the writ issue in pursuance of the prayer of the petition, re- 
turnable before the United States circuit court at 11 o’cluck a. m., 


on Friday, Oct. 12, 1888. 
LORENZO SAWYER, 
— Circuit Court. 


(Endorsed :) Petition for writ. Filed Oct. 11, 1888. L. S. B. 
Sawyer, clerk. 


4 In the Circuit Court of the United States, Northern District of 
California. 
In the Matter of CAE Cuan Pina on Habeas Corpus. ’ 


The President of the United States of America to Captain Walker 
master of the steamship Belgie. Greeting: 

You are hereby commanded that you have the body of Chae Chan 
Ping, by you imprisoned and detained, as it is said, together with 
the time and cause of such imprisonment and detention, by whatso- 
ever name he shall be called or charged, before the honorable the 
circuit court of the United States for the northern district of Califor- 
nia, at the court-room of said court, in the city and county of San 
Francisco, California, on or before the 12 day of October, 1888, at 
11 o'clock a. m., to do and receive what shall then and there be con- 
sidered in the premises; and have you then and there this writ. 

Witness the Honorable Melville W. Fuller, Chief Justice of the 
Supreme Court of the United States, this 11th day of October, A. D. 


1888. , 
[ SEAL. ] L. S. B. SAWYER, Clerk, 
By — » Deputy Clerk. 

5 (Endorsed:) No. 10100. Cireuit court of the United 

States, northern district of California. In the matter of Chae 
Chan Piug on habeas corpus. S. S. ticket No.—. Marshal's return 
of service of writ of habeas corpus. Filed on return this 11th day of 
October, 1888. L. S. B. Sawyer, clerk, by , deputy elerk. 


I, L. S. B. Sawyer, clerk of the circuit court of the United States 
for the northern district of California, do hereby certify the foregoing 
to be a true copy of the writ of habeas corpus issued in the within-en- 
titled matter. 

Attest my hand and seal of said circuit court this 11th day of 
October, A. D. 1888. 

[SKAL. ] L. S. B. SAWYER, Clerk, 
By » Deputy Clerk. 
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I hereby certify that on the J1 day of Oct., 1888, I received the 
writ of which the within is a copy, and that on the 11 day of Oct., 
1888, at San Francisco, in this district, I personally served the said 
writ by delivering to and leaving thesame with Capt. Walker, mas- 
ter S. 8. Belgic. 

Dated San Francisco, Cal., Oct. 11, 1888. 

J. C. FRANKS, 
: U. S. Marshal, 
By W. W. PRESBURY, 
Deputy Marshal. 


6 In the Circuit Court of the United States, Northern District 
of California. 


In the Matter of ChAE CHAN Pino on Habeas Corpus. 


The President of the United States of America to Captain Walker, 
master of the steamship Belgie, Greeting: 


You are hereby commanded that you have the body of Chae 
Chan Ping, by you imprisoned and detained, as it is said, together 
with the time and cause of such imprisonment and detention, by 
whatsoever name he shall be called or charged, before the honora- 
ble the circuit court of the United States for the northern district of 
California, at the court-room of said court, in the city and county of 
San Francisco, California, on or before the 12th day of October, 
1888, at 11 o’clock a. m., to do und receive what shall then and there 
be considered in the premises; and have you then and there this 
writ. : 

Witness the Honorable Melville W. Fuller, Chief Justice of the 
Supreme Court of the United States, this 11th day of October, A. D. 
1888. 


[SEAL. ] L. S. B. SAWYER, Clerk, 
By —— —, Deputy Clerk. 
7 (Endorsed :) No. 10100. Circuit court of the United States, 


northern district of California. In the matter of Chae Chan 
Ping, on habeas corpus. S. S. ticket No. —. Writ of habeas cor- 
pus and return thereto. Filed on return this 12th day of October, 
1888. L. S. B. Sawyer, clerk, by F. D. Monckton, deputy clerk. 


In obedience to the within writ I hereby produce the body of 
Chae Chan Ping, as within directed, and return that I hold — in my 
custody, by direction of the customs authorities of the port of San 
Francisco, California, under the provisions of the Chinese restric- 


tion act. 
Steamship Belgic, San Francisco, Oct. 12th, 1888. 


G. WRIGHT, Captain. 


CHAE CHAN PING VS. THE UNITED STATES. 


United States Circuit Court, Ninth Circuit, Northern District 
of California. 


In Re CnakE CHAN Pinca on Habeas Corpus. No. 10100. 


To the Honorable Lorenzo Sawyer, judge: 


| And now comes John T. Carey, United States attorney for the 
| northern district of California, and asks for leave to intervene for 
| and — behalf of the United States in the matter of the application ; 4 : 
made on behalf of the person first above mentioned for a writ of 
habeas corpus, and respectfully makes opposition to the said writ, 
and for grounds of intervention states as follows: That, as he is in- 
formed and believes, the said person in whose behalf said »pplica- 
tion was made has been and now is lawfully detained by the master 
of the steamship Belgic, now in the port of San Francisco, northern 
district of California, in compliance with the provisions of an act of 
Congress of the United States, entitled “An act to execute certain 
treaty stipulations relating to Chinese,” approved May 6th, 1882, 
and the act amendatory thereof, approved July Sth, 1884, and 
9 an act supplementary to said first- mentioned act, approved 
Oct. Ist, 1888, for the following reasons: 
First. That the said person in whose behalf said application was 
made is, by race, language, color, dress, and occupation, a Chinese 
laborer, who had, prior to October first, A. D. 1888, been a resident 
within the United States, and who had prior to the passage of said 
act of Congress approved October first, 1888, departed therefrom 
and had not returned to the United States before the passage of 
said act of Congress last mentioned, and did not return to the United 
States until the 7th day of October, 1888. 
Second. That the custom-house return certificate, alleged to have 
been regularly and duly issued and delivered to the said Chae Chan 
Ping under the provisions of section 4 of the act of Congress ap- 
proved May 6th, 1882, and of which said Chae Chan Ping is alleged 
now to be the holder and owner, and upon which said Chae Chan 
Ping claims the right to land, is, under and by provisions of said 
act of Congress approved October first, 1888, declared null and void 
and of no effect. 
Third. Intervener denies, upon information and belief, that 
10 the said Chae Chan Ping, in whose behalf said application 
was made, is entitled to land in the United States, as is al- \ 
leged in said application or otherwise. > 
Fourth. That the said Chae Chan Ping is not a prisoner in jail 
nor in custody under or by color of the authority of the United 
States nor committed for trial before any court of the United States, 
nor is he in custody for an act done or committed in pursuance of a 
law of the United States nor of an order, process, or decree of the 
United States court or judge thereof, nor is he in custody in viola- 
tion of the Constitution or of any law or treaty of the United States 
nor being a subject or citizen of a foreign state and domiciled in the 
United States, nor is he in custody for an act done or committed 
under any alleged right, title, authority, privilege, protection, or ex- 
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emption claimed under the commission or order or sanction of any 
foreign state or under color thereof, the validity and effect whereof 
depend upon the law of nations, nor is it necessary to bring the 
said Chae Chan Ping into court to testify. 
Fifth. That respondent, Captain Walker, master of the steam- 
y ship Belgic, with the said Chae Chan Ping as a passenger 
11 thereon from Hong Kong, arrived at the port of San Fran- 
cisco, California, on the 7th day of October, A. D. 1888, and 
ä 4 a now detains him, the said Chae Chan Ping. on board said steamship 
Belgie, by directions of the collector of said port, upon the ground 
that said Chae Chan Ping is not entitled to land in the United 
States, he being a Chinese laborer returning to the United States 
after the passage of the act of Congress entitled “An act a supple- 
ment to an act entitled ‘An act to execute certain treaty stipulations 
relating to Chinese,’ approved the 6th day of May, 1882;” which 
said act was approved on the first day of October, A. D. 1888. 
Wherefore intervener prays that the writ in said application may 
be denied and dismissed, and said Chae Chan Ping remanded to the 
custody from whence he came and ordered to depart the country, 
and that such other order may be made as may seem meet in the 


premises. 
JOHN T. CAREY, 
United States At y. 
(Endorsed ) Intervention of United States. Filed Oct. 12, 1888. 
* L. S. B. Sawyer, clerk. 


CHAE CHAN PING Vs. THE UNITE” STATES. 


(‘aZawgqo ynoywa poysiusny st 9380g11190 oye ) 

(‘quamuostidun bun aug fq aiquqsiund ‘souvawopaiw & jo Kin oq 07 $1 une, pouTU UOMed AUH aJrUOSIed Aja-jKy OF 40 ‘ayNoYIZd uαE,ep nu 
40 patio) pur 19} A[TULMOUY JO 9Fs0y 0} iQ UIA IWY1 JOJ BUN AU 93N4198SQNS 04 40 99RIgIWOS $14) ö Ajos]yy puY ApDuimouy OY 

‘203901[00 Ayndap v Aq pause oq KuK 
‘smogsny fo 10392))04 fyndag Loos Hen [Avas] 

“ge un jo Kup Z Sm [was [MIOWO puY punq Au s οοj,,ẽN 

un- OF Nes [[N'S OY YOIYM i YD1AISIP GY Jo νj,ẽjeng Jo 104da]'09 BY} 0} 0949919209 

$141 Suwaatap puv Suronpoad uodn sing ponug on un- pur oy una 07 881 % inf Jo jon ay) Aq popu su 881 ‘g Aux poaosd 
du ssausuod Jo Jou ay) Jo suotstaosd ay? YILM GOUNPIEoOW UL hf·n¹lẽiõG St PaNss! st mo Sty. WOYM 0} JosoqN] asaUIYD oY IVY. An 1 


—— - =~ «+ . — 


— — — — — 


I ‘oostouns gy uu ggg ie oοshjjne ung 288118111 55 — — n 
Dor e494 MA “‘pamoy[oy u “pus 
‘gouaptsal Jo od 380 9 8 7 ² AAA ²³¹ w AAA 
uonudnooo 
7 | 5 ¥ a | 5 . 
uno 0 f | 
saus0d 44511 v dy saaddn uo ajow uu eee „ %%ͤ;ͤXôB— ee eS Le eee . ou uu Sui 
| 
— . — = — * — 7 — — — 
—— “soqouyT | “90 IL | Au. “[8nplaipuy 
uo Ot 140 ‘ a 5 
Nom pun saiqiauipnoed 40 Nuut 1uols uA SAAD JO 0% uot xojd wo.) mare iis | v Pt ee ee ee ee 
| udien | “OWEN 
uod 


"UINIAL SIY UO J9DO swozsnd u 07 uohonpond 4% ng ponu g 94} ui Zunsavdap ‘aos0qey asouryD pound - Suff, ay} 0} paystusny 03BdgIz100 
‘OOSIONVUT XVS 40 LUOg ‘dsAOT]-NOLSAD 
Leneuzf A! 


>: VoluARV 40 SALVLS aaiLInf) an] 
"LL ‘ogy anbujpuzn9 S d 4 ‘SLLES “ONT „., 87 A | 


0 CHAE CHAN PING VS. THE UNITED STATES. 


13 ö Findings. 


In the Cireuit Court of the United States ſor the Northern Dis- 
trict of California. 


In Re CuaE Cuan Pino on Habeas Corpus. 


The petitioner is a Chinese laborer, a subject of the Empire of 
China. He resided in the State of California and followed the occu- 
pation of laborer at San Francisco, California, from 1875 till June 
2, 1887. On the last-numed day he departed for China on the 
steamship Gaelic, having in his possession the certificate duly issued 
to him by the collector of customs of the port of Sun Francisco in 
pursuance of the provisions of section 4 of the restriction act of 
1882, as amended by the act of 1884. He sailed from Hong Kong 
China, on his return to California on the steamship Belgic on Sep, 
tember 7, 1888. - 

On October 1, 1888, he was on the high seas en route for 
California, and until his arrival at the port of San Francisco, at the 

date aforesaid, he had no notice or means of knowledge of the 
14 — by Congress of the restriction act, which became a 
aw on October 1888. 

On his arrival at Sau Francisco he presented to the customs 
officers his certificate so duly issued to him as aforesaid on his de- 
purture under section 4 of the restriction act as amended in 1884— 
which certificate is annexed hereto as Exhibit A —and demanded 
permission to land. The collector refused to permit him to land, 
solely on the ground that under the act of Congress approved Octo- 
ber Ist, 1888, supplemental to the restriction acts of 1882 and 
1884, the certificate was annulled and made void and his right to 
land abrogated, and that the petitioner was thereby forbidden to 
ugain enter the United States. Upon these facts appearing in the 
petition the writ of habeas corpus was issued and the petitioner’ pro- 
duced in obedience to its commands. The facts herein found are 
conceded by both parties. 


Conclusions of Law. 


1. The petitioner is not entitled to enter the United States. 
2. He is not unlawfully restrained of his liberty. 
15 3. That he must be remanded to the custody of the master 
of the steamship whence he was taken. 


Let judgment be entered accordingly. 
LORENZO SAWYER, 
Circuit Judge. 
OGDEN HOFFMAN, 
Dist. 


(Endorsed :) Findings. Filed October 15, 1888. L. S. B. Sawyer, 
clerk. 
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Syllabus by the Court. 
Circuit Court, N. D. California. October 15, 1888. 
In Re Cuae Cuan Pixd on Habeas Corpus. 


1. Chinese—Exclusion act of 1888—Construction.—The Chinese 
exclusion act, approved October 1, 1888, took effect from its 
passage, and it applies to all Chinese laborers who had departed 
from the United States, and had not in tact returned and ar- 
rived in the United States before the passage of the act. 

2. Same—Constitutional law—Ex post facto law.— The Chinese ex- 
clusion act of October 1, 1888, is a valid act. It is not uncon- 
stitutional as being a law divesting rights fully vested under 
the several treaties between the United States and China, and 
the prior restriction acts of 1882 and 1884, to which it s sup- 
plementa!, or as being an er post facto law. 

3. Same—Obligation of contracts—Certificates under act of 1882.— 
Certificates issued under the restriction acts of 1882 and 1884 
are not contracts between the United States and the Chinese 
laborers, to whom they are respectively issued. They are issued 
as evidence to identify parties entitled to privileges provided for 
in our treaties with China, and acts passed to give them effect. 

4. Same— Treaties—Acts of Congress—Repeal.—With respect to 
matters proper for congressional legislation, treaties and acts of 
Congress stand upon an equal footing as parts of the supreme 
law of the land, ard a later inconsistent provision in either re- 
peals the earlier in the other. 


The petitioner is a Chinese laborer, a subject of the Empire of China: 
He resided in the State of California, and followed the occupation of 
laborer, at San Francisco, Cal., from 1885 until June 2, 1887. On 
the last-named day he departed from San Francisco for China, on 
the steamship Guelic, having in his possession the certificate duly 
issued to him by the collector of customs of the port of San Fran- 
cisco, in pursuance of the provisions of section 4 of the restriction 
act of 1882, as amended by the act of 1884. He sailed from Hong 
Kong, China, on his return to California, on the steamship Belgic, 
on September 7, 1888, and arrived at the port of San Francisco on 
October 7, 1888. On October 1, 1888, he was on the high seas, en 
route for California; and until his arrival at the port of San Fran- 
cisco, at the date aforesaid, he had no notice, or means of knowledge, 
of the passage by Congress of the exclusion act, which became a 
law on October 1, 1883. On his arrival at San Francisco, he pre- 
sented to the customs officers his certificate so duly issued to him, as 
aforesaid, on his departure, under section 4 of the restriction act, as 
amended in 1884, and demanded permission to land. The collector 
refused to permit him to land, solely on the ground that, under the 
act of Congress approved October 1, 1888, supplemental to the re- 
striction acts of 1882 and 1884, the certificate was annulled and 
made void, and his right to land abrogated, and that the petitioner 
was thereby forbidden to again enter the United States. Upon these 
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facts appearing in the petition the writ of habeas corpus was issued, 
and the petitioner produced in obedience to its commands. 


T. D. Riordan, Lyman I. Mowrey, and A. H. Ricketts, for peti- 
tioner. 

J. T. Carey, U. S. att’y, contra. 

Before Sawyer, circuit judge, and Hoffman, district judge. 


SawYEeEnr, J. (after stating the facts as above): 


The first question arising on the facts stated, is, Is the petitioner 
embraced within the provisions of the act of Congress approved 
October 1, 1888, forbidding the coming of Chinese laborers into the 
United States? Upon this point, it seems to us, there can be no 
doubt. The language of section 1 of the act, so fur as it affects the 

titioner, is, “ that, from and after the passage of this act, it shall 

unlawful for any Chinese laborer, who shail at any time hereto- 
fore have been * * * a resident within the United States, and 
who shall have departed * * * therefrom, and shall not have 
returned before the passage of this act, * * * to return to 
* * * the United States.” And of section 2, “ that no certificate 
of identification provided for in the fourth and fifth sections of the 
acts to which this is supplemental shall hereafter be issued, and 
every certificate heretofore issued in pursuance thereof is hereby de- 
clared void and of no effect, and the Chi ese laborer, claiming ad- 
mission by virtue thereof, shall not be permitted to enter the United 
States.” This language is clear and exact, and is susceptible of but 
one construction. The act, in express and. unmistgkable terms, 
fixes the date from which it shall begin to operate, and that date is 
“from and after the passage of this act; that is to say, October 1, 
1888, when it became a law. In equally clear and explicit terms it 
provides upon whom it shall operate, and that is “any Chinese laborer, 
who shall at any time heretofore have been * * a resident 
within the United States, and shall have departed, * * and shall 
not have returned before the passage of this act.“ —not every Chinese 
laborer who shall have departed and not yet have started on his return, 
but every Chinese laborer whoshall have departed, and shall not 
17 in fact “ have returned before the passage of this act.” There 
is no possible ground under this specific language of inferring 
an exception in favor of those who were on the high seas at the date 
of the passage of the act. The act, by express provision, operates 
upon all within its terms from the moment it was approved by the 
President and became a law. Now, the petitioner had been a resi- 
dent within ‘the United States, and he had departed therefrom with 
his certificate duly issued in pape of section 4 of the prior re- 
striction act, as amended, and he had not returned “ before the pas- 
sage of this act.” He did not, in fact, return till several days after 
its passage. There cannot be any doubt that the act operates upon 
him, — this being so, under section 1 it is unlawful for him to re- 
turn to the United States, and by section 2 his certificate is declared 
to be “ void and of no effect,” and it is provided that he shall not 
be permitted to enter the United States.” To admit him, therefore, 
2—1446 | 
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would be to directly violate the unmistakable provision of the stat- 
ute. But it is said, it would be a great hardship, and a violation of 
the faith of the nation to, now, shut out those who were already on 
the way, relying upon the treaties and law as they were when they 
left China upon their return voyage without any means of notice of 
the change until their arrival. Be it so. That is no concern of the 
courts, acting judicially, except so far as it bears upon the construc- 
tion of an ambiguous statute. The responsibility of this hardship is 
not upon the courts. They do not and cannot make the law. That 
was a consideration to be addressed to Congress and the President. 
It is the duty of the courts to administer, and enforce the law as they 
find it. Hardship affords no justification, or authority, for the courts 
to take out of the provisions of the statute by forced construction, 
matters that Congress clearly, and unmistakably, intended should 
not be excepted. That Congress intended no such exceptions is not 
only apparent from the clear and unambiguous language used, but 
from its own action during the course of the passage of the bill 
through Congress, and by the subsequent action of both the Execu- 
tive und Congress. One of the grounds of a motion to reconsider in 
the Senate before final action on the bill, was, that, there might be 
an opportunity to provide an exception of this very class of cases, 
but that body refused to reconsider for that purpose. So the Presi- 
dent, in his message accompanying his approval, noticed the com- 
prehensive terms of the act, and suggested the immediate passage 
of another act, or joint resolution making this very exception; but 
Congress declined to act upon the suggestion. It is evident, there- 
fore, both from the language of the act, and the action of the Presi- 
dent and Congress, that no such exception was intended. It would 
be a gross assumption of authority for the court to now ingraft the 
exception, so repudiated, upon the act. 

It is next urged with great zeal by petitioner’s counsel that if the 
petitioner is within the scope of the act, then the act is unconstitu- 
tional, and void—first, as divesting a right indefeasibly vested under 
the treaties and laws passed in pursuance thereof; secondly, as be- 
ing an ex post facto law within the clause of the Constitution provid- 
ing that Congress shall have no power to pass ex post facto laws. 
The certificate, it is urged, is a contract entered into between the 
United States and the petitioner in pursuance of the restriction act, 
which vests him with a right that cannot now be divested under the 
general principles of public justice, even though the constitutional 
provision against passing laws impairing the obligation of contracts 
is in terms only restrictive upon the States. We think this is not 
the correct view. There is no contract between the United States 
and individual Chinese laborers at all. The Chinese laborers obtain 
no rights under the acts of Congress beyond what is secured to them 
by the treaties. There is no consideration moving from them, indi- 
vidually or collectively, under the act of Congress, upon which a 
contract was founded. All the rights they have are derivative, 
merely, resting upon the stipulations of the treaty between the two 
governments, which are the contracting, and only contracting par- 
ties. Instead of enlarging their rights, the acts of Congress are re- 
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atrictive in character, and the restrictions were adopted in pursuance 
of the agreement allowing such restriction in the last treaty. The 
certificates are mere instruments of evidence, issued to afford con- 
venient proof of the identity of the party entitled to enjoy the privi- 
leges secured by tne treaties, and to prevent frauds, and they are so 
designated in the last act. The act, in fact, restricted the evidence 
upon which their rights and privileges could be established. Be- 
fore the passage of the restriction acts Chinese laborers could be ad- 
mitted on any evidence competent under the ordinary rules of 
evidence; now, by the act of 1884, they are limited to the particular 
certificate prescribed. It was not a contract in any proper sense, 
but only an instrument of evidence to establish the identity of the 
irty already entitled to certain privileges under the contract, not 
— them and the United States, but between the two contract- 
ing governments. There was no mutual consideration, or discus- 
sion of the terms of a contract between the United States and 
Chinese laborers, who were affected by the restriction acts. There 
was no meeting of two minds on the terms of an agreement. 
The Chinese laborers were not consulted at all in the 
18 matter. The restriction acts, and certificates provided for 
therein, are, simply, sovereign commands and prohibitions, to 
which the Chinese laborers affected were compelled to submit, will- 
ing or unwilling. To call these acts and certificates provided in 
ursuance thereof a contract would be an abuse of language. As 
between the two governments treaties are laws, and they confer rights 
and privileges as long as they are in ſorce, and, doubtless. Some 
rights accrue and become indefeasiily vested by covenants or sti 
ulations that have ceased to be executory and have become fully 
executed, as in the case of title to property acquired thereunder. 
But we do not regard the privilege of going and coming from one 
country to another as of this class of rights. The being here with a 
right of remaining is one thing, but voluntarily going away with 
a right at the time to return is quite another. The right of Con- 
gress to legislate in such manner as to control and repeal stipula- 
tions of treaties granting this latter class of rights was clearly recog- 
nized in Ah Lung’s case, 9 Sawy., 308; 18 Fed. Rep., 28, decided 
by Mr. Justice Field, and concurred in by myself. Says the court: 
“A treaty is in its nature a contract between two nations, and by 
writers on law is generally so treated, and not as having of itself the 
force of a legislative act. The Constitution of the United States, 
however, places both treaties and laws made in pursuance thereof 
in the same category, and declares them to be the supreme law of 
the land. It does not give to either a paramount authority over 
the other. So far as a treaty operates by its own force, without 
legislation, it is to be regarded by the courts as equivalent to the 
legislative act, but nothing further. If the subject to which it 
relates be one upon which Congress can also act, that body may 
modify its provisions, or supersede them entirely. The immigration 
of foreigners to the United States, and the conditions upon which 
they shall be permitted to remain are appropriate subjects of legis- 
lation, as well as of treaty stipulutiun. No treaty can deprive Con- 
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gress of its power in that respect. As said by Mr. Justice Curtis, in 
the case of Taylor v. Morton: ‘ Inasmuch as treaties must continue 
to operate as part of our municipal law, and be obeyed by the people, 
applied by the judiciary and executed by the President, while they 
continue unrepealed ; and inasmuch as the power of repealing these 
municipal laws must reside somewhere, and robody other than Con- 
gress possesses it, then legislative power is applicable to such laws 
whenever they relate to subjects which the Constitution has placed 
under that legislative power.’ 2 Curt., 459. An act of Congress 
then, upon a subject within its legislative power, is as binding upon 
the courts as the treaty on the same subject. Both are binding ex- 
cept as the later one conflicts or interferes with the former. If the 
nation with whom we have made the treaty objects to the action of 
the legislative department, it may present its complaint to the ex- 
ecutive department, and take such other measures as it may deem 
that justice to its own citizens or subjects require. The courts can- 
not heed such complaint, nor refuse to give effect to a law of Con- 
gress, however much it may seem to conflict with the stipulations 
of the treaty. Whether a treaty has been violated by our legisla- 
tion so as to be the proper occasion of complaint by the foreign gov- 
ernment is not a judicial question. To the courts it is simply a case 
of conflicting laws, the last modifying or superseding the earlier.” 

This same principle was stated by me again, in Ah Ping’s Case, 11 
Sawy., 20, 21, 23 Fed. Rep., 329. In the Head-Money Cuses, 112 
U. S., 598, 5 Sup. Ct. Rep., 247, the Supreme Court cites the case of 
Ah Lung, supra, upon the point stated in the passage quoted, and 
approves the doctrine stated, adding: 

“Tt is very difficult to understand how any different doctrine can 
be sustained. A treaty is primarily a compact between independent 
nations. It depends for the enforcement of its provisions on the 
interest and the honor of the governments which are parties to it. 
If this fail, its infraction becomes the subject of international nego- 
tiations and reclamations, so far as the injured party chooses to’seek 
redress, which may in the end be enforced by actual war. It is 
obvious that with all this the judicial courts have nothing to do, 
and can give no redress. But a treaty may also contain provisions 
which confer certain rights upon the citizens or subjects of one of 
the nations residing in the territorial limits of the other, which par- 
take of the nature of municipal law, and which are capable of en- 
forcement as between private parties in the courts of the country. 
An illustration of this character is found in treaties which regulate 
the mutual rights of citizens and subjects of the contracting na- 
tions in regard to rights of property by descent or inheritance, 
when the individuals concerned are aliens. The Constitution of 
the United States places such provisions as these in the same cate- 
gory as other laws of Congress, by its declaration that, ‘ this Consti- 
tution, and the laws made in pursuance thereof, and all treaties 
made or which shail be made under authority of the United States, 
shall be the supreme taw of the land.“ A treaty, then, is a law of 
the land, as an act of Congress is, whenever its provisions prescribe 
a rule by which the rights of a private citizen or subject may be 
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determined. And when such rights are of a nature to be enforced 
in a court of justice, that court resorts to the treaty for a rule of 
decision for the case before it as it would to a statute. But even in 
this aspect of the case there is nothing in this law which makes it 
irrepealable or unchangeable. The Constitution gives it no supe- 
riority over an act of Congress in this respect, which may be re- 
pealed or modified by an act of a later date. Nor is there anything 
In its essential character, or in the branches of the Government, by 
which the treaty is made, which gives it this superior sanctity. 
* * * In short, we are of opinion that, so far as a treaty made 
by the United States with any foreign nation can become the sub- 
ject of judicial cognizance in the courts of this country, it is sub- 
ject to such acts as Congress may pass for its enforcement, modifica- 
tion or repeal.” 

This doctrine was again repeated at the last term of the Supreme 
Court, with emphasis, in Whitney v. Robertson, 124 U. S. 193, 195, 
8 Sup. Ct. Rep. 456. The court closes the decision with these con- 

clusions: 
19 “It follows, therefore, that when a law is clear in its pro- 
visions, its validity cannot be assailed in the courts for want 
of comformity to stipulations of a previous treaty not already exe- 
euted. Considerations of that character belong to another depart- 
ment of the Government. The dutv of the courts is toconstrue and 
give effect to the latest expression of the sovereign will.” 

The Cherokee Tobacco Case, 11 Wall. 616, and U.S. v. McBratney, 
104 U. S. 621, 622, establish the same doctrine. See, also, U. S. v. 
Benzon, 2 Cliff. 513, upon the question of vested rights. We are 
satistied that, under the doctrine established by the cases cited, the 
act in question is valid in the respect stated in the first branch of 
the point under discussion. 

In support of the proposition, that the act is an ex post facto law, 
and, therefore, unconstitutional, counsel for petitioner rely upon the 
cases of Cummings v. Missouri, 4 Wall. 277, and Ex parte Garland, 
id. 333. We were familiar with those cases, but we have examined 
them carefully, and are of opinion that they do not touch this case. 
We do not find any element of an er post facto law in the act now in 
question. There is nothing in the nature of an offense in a China- 
man’s departing from the country, and his departure is not made an 
offense; and there is nothing in the nature of punishment or of a 
penalty imposed for the act of having departed from this country, 
in — in the interest of the people of the United States, under 
a change of public policy, that he shall not return. There is sim- 
ply a repeal by Congress of a prior law found in the stipulations of 
the treaty with China. 

We have, heretofore, found it our duty, however unpleasant, at 
times, to maintain, fearlessly, and. steadily, the rights of Chinese 
Jaborers under our treaties with China, and the acts of Congress 

1 to carry them vut. That we have been right in law, is estab- 
ished by the fact that our decisions have been affirmed by the Su- 
preme Court of the United States on every point of law and con- 
struction of the act that has been raised, or discussed before us in 
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the courts and taken to that tribunal for its consideration. That we 
have been right in fact, as well as in law, in the view we enter- 
tained of the intention of Congress, as expressed in the several re- 
striction acts, is abundantly evidenced by the fact that at every 
session since our construction of the acts passed was made public in 
Ah Quan’s Case, 10 Sawy. 223, 21 Fed. Rep. 182, more than four 
years ago, Congress has persistently refused to pass any law which 
conflicted with the stipulations of our treaties with China until the 
act now under consideration wus hastily passed, after the Govern- 
ment had failed to secure the desired objects by further treaty stipu- 
lations without a violation of those already existing. As we faith- 
fully enforced the laws, as we found them, when they were in favor 
of the Chinese laborers, we deem it, equally, our duty to enforce 
them in all their parts, now that they are unfavorable to them. In 
view of what has heretofore occurred with reference to the adminis- 
tration of our treaties and Jaws upon the subject under considera- 
tion, we deem it proper to express the hope, that, so long as we sit 
upon the judgment seat, we shall be endowed with sufficient courage 
and firmness to administer honestly, and faithfully, according to its 
true import, any valid law that Congress may, in its wisdon:, see fit 
to enact upon this, or any other, subject. That is what the judicial 
department of this Government is established for, and when it ceases 
to perform its whole duty fearlessly and persistently by reason of 
popular clamor, or other improper outside influences, it will have 
ceased to perform its proper functions, and failed to answer the pur- 
poses of its creation. It is not the function of the courts to abrogate 
an unsatisfactory law by arbitrarily refusing to enforce it. The 
only proper mode of getting rid of such a law, is, for Congress to re- 
veal or modify it. We entertain no doubt that the act in question 
is valid, and that the petitioner is expressly forbidden by its terms 
to enter the United States, and that it would be unlawful for him to 
do so. The result is that he is not unlawfully restrained of his lib- 
erty, and that he must be remanded; and it is so ordered. 


Endorsed: Opinion. Read in open court October 15, 1888. L. 
S. B. Sawyer, clerk. 


20 In the Circuit Court of the United States, Northern District of 
California. 


In the Matter of Car Cuan Pina on Habeas Corpus. No. 10100. 


This matter having been regularly brought on for hearing before 
the court and the judge thereof, the United States attorney having 
appeared and ‘intervened on behalf of the United States, and the 
same having been duly heard and submitted and due consideration 
thereon had, it is by the court now here considered 

That Chae Chan Ping, in whose behalf the writ of habeas corpus 
herein was sued out, was not at the date of the petition herein ille- 
gally restrained of his liberty, as therein alleged. 

lt is further adjudged and found that he came from China by the 
steainship Belgie, and is a Chinese person forbidden by law to land 
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within the United States, and has no right to be or remain therein. 

It is therefore ordered that the said Chae Chan Ping be remanded 
by the United States marshal for the northern district of California 
to the custody whence he was taken, to wit, on board the said steam- 
ship, to the custody of Captain Walker, the master of said steamship, 
or, in case of a change of master, to the custody of the master 
thereof, whoever he may be at the time of this order of remand, or 
to place him in the hands and charge of any party on board said 
steamship for the time being representing the master or then in 
charge of said steamship in the absence of the master or for the 
time being exercising control or authority thereon ; this order to be 
executed us to said steamship, whether still in port, not having de- 
parted therefrom, or having departed and returned since the pro- 
ceedings herein were instituted ; and in case said steamship has 
departed and not returned, or for any other reason the said Chae 
Chan Ping cannot be placed on said steamship, that the said mar- 
shal place him upon any other vessel availuble ror the purpose, pay- 
ing the necessary passage money, for the purpose of deporting him 
out of the United States and transporting him to the port whence 
he came ; and, for the purpose of carrying this order into effect, it 
is further ordered that the said marshal take the said Chae Chan 
Ping into custody and him safely keep till said order shall be fully 
executed. 
Entered this 15th day of October, 1888. 

L. S. B. SAWYER, Clerk. 


21 (Endorsed :) No. 10100. United States circuit court for the 

northern district of California. Jn re Chae Chan Ping on 
habeas corpus. Certified copy. Judgment of remand. Filed Octo- 
ber 15th, 1888. L. S. B. Sawyer, clerk, by , deputy clerk. 
Entered in Judgment Register No. —, p. —. 


I, L. S. B. Sawyer, clerk of the circuit court of the United States for 
the northern district of California, do hereby certify the foregoing 
to be a full, true, and correct copy of an original judgment of re- 
mand entered in said court in the within-entitled matter. 

Attest my hand and seal of seid circuit court this 15th day of Oc- 


tober, A. D. 1888. 
[sEAL.] L. S. B. SAWYER, Clerk, 
By , Deputy Clerk. 


22 At a stated term, to wit, the July term, A. D. 1888, of the 
circuit court of the United States of America, of the ninth 
judicial circuit, in and for the northern district of California, held 
at the court-room, in the city and county of San Francisco, on Mon- 
day, the 15th day of Octobe, in the year of our Lord one thousand 
eight hundred and eighty-eight . 
Present: The Honorable Lorenzo Sawyer, circuit judge. 


;. In the Matter of CHAE Cuan Pino on Habeas Corpus. No. 10100. 


This matter, heretofore heard and submitted to the court for con- 
sideration and decision, having been duly considered and the opin- 
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ion of the court having been read, it is ordered that the petitioner, 
Chae Chan Ping, be remanded to the custody whence he came and 
judgment entered herein accordingly. 

On motion of T. D. Riordan, Esq., attorney for said petitioner, it 
is ordered that a stay of proceedings of ten days be, and the same 
hereby is, granted. On like motion it is ordered that an appeal to 
the Supreme Court of the United States from the judgment entered 
herein this day be, and the same hereby is, granted, and that a cer- 
tified transcript of the record and all proceedings in the above-enti- 
tled matter be forthwith transmitted to the Supreme Court of the 
United States. It is further ordered that the amount of the bond 
on appeal be fixed at three thousand dollars. 


23 United States Circuit Court, Northern District of California. 
In the Matter of CnAE CHAN Pinca on Habeae Corpus. No. 10100. 


You will please take notice that the above-named Chae Chan Ping 
hereby appeals to the Supreme Court of the United States from the 
judgment and order of remand made and entered herein by said cir- 
cuit court on the 15th day of October, A. D. 1888, and from the whole 
thereof. 

Yours respectfully, THOS. D. RIORDAN, 
Att’y for Pet'n’r. 
October 15th, 1888. 


To J. T. Carey, Esq., U. S. att’y, and to the clerk of said court. 


(Endorsed :) Notice of appeal. Service hereof admitted this 15th 
day of October, 1888. John T. Carey, U.S. att’y. Filed October 15, 
1888. L.S. B. Sawyer, clerk, by F. D. Monckton, deputy clerk. 


24 Unrrep STATES OF AMERICA, t 
Northern District of California, 

Be it remembered that on this 15 day of October, 1588, before the 
undersigned, a commissioner duly appointed by the circuit court of 
the United States, northern district of California, to take acknowl- 
edgment of bail and affidavits, etc., personally appeared Chae Chan 
Ping, as principal, and Sam Yuen, of the firm of Quong Lee & Co., 
No. 828 Dupont street, and Jay Chee, of the firm of oy — & Co., 
No. 640 Sacramento street, as sureties, and acknowledged themselves 
to owe and to be indebted to the United States of America as fol- 
lows—that is to say, in the sum of three thousand dollars each, to 
be levied of their goods and chattels, lands and tenements, and the 
United States rendered, if default be made, in the conditions follow- 
ing: 

The conditions of this recognizance are such that whereas one 
Chae Chan Ping has been produced before the circuit court of the 
United States in and for the northern district of California upon a 
writ of habeas corpus duly sued out of said court upon petition, and 
has been duly admitted to bail by said court pending the hearing of 
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nan appeal to the Supreme Court of the United States in the sum of 


three thousand dollars: ä 

Now, therefore, if the said Chae Chan Ping shall personally ap- 
pear before the said circuit court of the United States in and for the 
northern district of California, at the court-room thereof, at San 
Francisco, California, as he may from time to time be by said court 
required to appear, and render himself amenable toany and all law? 
ful orders and process of said court or of said Supreme Court, and 
not depart the said court without leave first obtained, and abide by 
the final order of said court in said matter to be made and entered, 
and arswer all costs in the premises, then this recognizance shall be 
void; otherwise to remain in full effectand virtue. 

(Chinese Signature.) 


CHAE CHAN PING. [seat.? 
SAM YUEN. ae 
JAY CHEE. SEAL. | 
Acknowledged before me the day and year first above written. 
F. D. MONCKTON, 
Commissioner U. S. Circuit Court, 
Northern District of California. 


NORTHERN District oF CALIFORNIA, 88%: 
b 


Sam Yuen and Jay Chee, being duly sworn, each for himself de- 
poses and says that he is a householder-in said district, and is worth 
the sum of three thousand dollars, exclusive of property exempt 
from execution and over and above all debts and liabilities. 


SAM YUEN. 
JAY CHEE. 


Sworn to before me this 15th day of October, A. D. 1888. 
F. D. MONCKTON, 
Commissioner U. S. Circuit Court, 
Northern District of California. 


25 [Endorsed :] No. 10100. Circuit court of the United States, 

northern district of California. In the matter of Chae Chan 
Ping on haheas corpus. Bond to appear pending appeal, &c. Filed 
Oct. 15, 1888. L. S. B. Sawyer, clerk, by F. D. Monckton, deputy 
clerk. 


I hereby certify that I personally know the sureties on the within 
bond; that I believe the persons signing are the persons described 
in and who purport to sign the bond, and that I believe them to be 
amply worth the penalty thereof, exclusive of property exempt from 
execution and over and above all just debts and liabilities. 

THOS. D. RIORDAN, 
Attorney for Petitioner. 


Approved Oct. 15, 1888. 
LORENZO SAWYER, 
Ci: 1. 


31446 


Ce ꝓäêäw ä¾ — 


—— 4 ̃ -— 


18 CHAE CHAN PING VS. THE UNITED STATES. 


26 U. 8. or AMERICA, oe 
City and County of San Francisco, | 


Sam Yuen, being sworn, says: I reside at 1116 Stockton street, & 
am a member of the firm of Quong Lee & Co., at 828 Dupont street. 
My interest in said firm is worth the sum of $8,000; also own an 
interest in the firm of Hop Sing & Co., at Honolulu; also have 
money on interest to the amount of $20,000. 

SAM YUEN. 


Sworn to before me this 15th day of October, 1888. 
F. D. MONCKTON, 
Commissioner U. S. Circuit Court, 
Northern District of California. 


Jay Chee, being sworn, says: I reside at 640 Sacramento St., & 
own property as follows: Interest in the firm of Chy Lung & Co., at 
640 Sacramento St., worth $5,000; have $2,000 interest in Tie 
Hing Lung & Co., at 818 Dupont St. ° 

JAY CHEE. 


Sworn to before me this 15th day of Octo., 1888. 
T. D. MONCKTON, 
Commissioner U. S. Circuit Court, 
Northern District of California. 


27 In the Circuit Court of the United States, of the Ninth Judi- 
cial Circuit, in and for the Northern District of California. 


In the Matter of CAE CHAN Pixc on Habeas Corpus. No. 10100. 


I, L. S. B. Sawyer, clerk of the circuit court of the United States 
of America, of the ninth judicial circuit, in and for the northern 
district of California, do hereby certify that the foregoing (26) 
twenty-six written and printed pages, numbered from 1 to 26, in- 
clusive, are a full, true, and correct copy of the record and of the 
proceedings in the above and therein entitled matter, and that the 
same together constitute the transcript on appeal to the Supreme 
Court of the United States. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said circuit court this 20th day of November, A. D. 1888, 


[Seal U. S. Cireuit Court, Northern Dist. Cal.] 


L. S. B. SAWYER, 
Clerk U. S. Circuit Court, Northern District of California. 


28 Usitrep STATES OF AMERICA, 88: 


To the United States of America and to John J. Carey, Esq., U. 
S. attorney for the northern district of California, Greeting : 


You are hereby cited and: admonished to be and appear at the 
Supreme Court of the United States to be held at the city of Wash- 
ington, in the District of Columbia, on the 15th day of October, A. 
D. 1888, pursuant to an order of the circuit court of the United States, 
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2 CHAE CHAN PING vs. THE UNITED STATES. 19 
ninth circuit, northern district of California, made and entered on 
October 15th, 1888, allowing an appeal from the judgment and 
order of remand rendered and — 9 on said day in the matter of 
Chae Chan Ping ou habeas corpus, to show cause, if any there be, 
why the errors in the said matter mentioned should not be cor- 
rected and speedy justice should not be done to the parties in that 
behalf. 

Witness the Honorable Lorenzo Sawyer, judge of the said circuit 
court, this 15th day of October, A. D. 1888, and of the Independence 
of the United States the one hundred and thirteenth. 

LORENZO SAWYER, 
Circuit Judge. 


29 [Endorsed :] No. 10100. In the Supreme Court of the 

United States. In the matter of Chae Chan Ping on habeas 
corpus. Citation. Service hereof admitted this 15th day of October, 
A. D. 1888. John T. Carey, U. S. attorney. Filed October 15th, 
1888. L. S. B. Sawyer, clerk U. S. circuit court, nor. dist. Cal. 


30 Supreme Court United States, of October Term, in the Year 
of Our Lord One Thousand Eight Hundred and Eighty- 
Eight. 
CAE CHAN Pina, Appellant, 
vs 


THe UsItep STATES, Respondent. 


Afterwards, to wit, on this third Monday in October, in this same 
term, before the justices of the Supreme Court of the United States, 
at the Capitol, in the city of Washington, comes the said Chae Chan 
Ping, appellant, by Thos. D. Riordan, his attorney, and says that in 
this record aforesaid there is a manifest error in this, to wit: 

That the said circuit court, of the 9th jadicial circuit, in and for 
the northern district of California erred in decidin : 

1. That the appellant is not entitled to enter the United States. 

2. That he is not unlawfully restrained of his liberty. 

3. That he be remanded to the custody of the master of the 

steamship whence he was taken. 
31 And the said Chae Chan Ping prays that the said judg- 
ment entered herein against him be reversed, annulled, and alto- 
ther held for nothing, and that he be restored to all things which 
e has lost by occasion of the said judgment. 
THOS. D. RIORDAN, 
Attorney for Appellant. 


[Endorsed :] Supreme Court of the United States. Chae Chan 
Ping, appellant, vs. The United States, respondent. Assignment of 
errors. Thos. D. Riordan, attorney and counselor at law, 6 Mont- 
gomery avenue, San Francisco. 

Endorsed on cover: N. California C. C. U.S. No. 1446. Chae 
Chan Ping, appellant, vs. The United States. Filed December 1, 
1888. 
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CnAEk CHAN PING, 
Appellant, 


d&. 


THE UNITED STATEs. 
i 6 
7 The following is designed to present in a brief com- 


pass the main propositions elaborated and illustrated in 
the more copious brief prepared by Mr. Hoadly. 


First Point. —It appears by the record that the ap- 
pellant when brought before the court below in 
pursurance of the writ of habeas corpus was re- 
strained of his liberty in not being allowed to 
land from the steamer Belgie — in other 
words that he was imprisoned upon that vessel. 
The judgment of the court was that he had no 
right to land, and was therefore not unlawfully 
restrained of his liberty. If he had such right, it 
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will not be denied that the judgment was erro- 
neous and should be reversed. 


Second Point. — Inasmuch as it did not appear to 
the court below that the petitioner was held under | 
any sentence, judgment, writ or other judicial 
process of any court, it became instantly manifest 
that he was deprived of his liberty without due 
process of law, unless some other matter appeared 
showing that he was not entitled to the protection 
of the common constitutional safeguard to per- 
sonal liberty. 


1. It is, at least, in general true that whenever 
upon the hearing, upon a return to a writ of ha- 
beus corpus that any man is held a prisoner 
upon any other ground or pretence, than the 
command of some writ or other judicial process, 
order, or judgment, he must instantly be dis- 
charged. It is only by the authority of law 
manifested through the mandate of some court 
or judicial officer that one man can be held a 
prisoner by another. 


2. There is no distinction in this respect, between 
citizens and the subjects of other nations. Lib- 
erty is the birthright and inalienable possession 
of all men, as men. For this proposition an 
American lawyer disdains to cite authority. 
Neither the fundamental law of the United 
States, nor of any one of the States, recognizes 
any such distinction. 
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Third Point.—The special matter which the judg- 
ment of the court below determined as sufficient to 
take the case of the appellant out of the operation 
of the principles abovementioned, was, that the ap- 
pellant was a Chinese laborer who had been a resi- 
dent of the United States, but who had departed 
therefrom, and was under the provisions of the 
Act of Congress, approved October Ist. 1888, for- 
bidden to return to the United States. This mat- 
ter was wholly insufficient to justify the detention 
of the appellant. 


1. The inherent right of a sovereign power to pro- 
hibit, even in time of peace, the entry into its 
territories of the subjects of a foreign state will 
not be denied. But the United States, while a 
sovereign government, is yet one which can ex- 
ercise only those powers of sovereignty which 
are enumerated in and delegated by the instru- 
ment which created it, and such other incidental 
powers as are necessary and proper in order to 
carry into execution those thus enumerated. 
That the power of prohibition above mentioned 
is one, in terms, delegated, will not be asserted. 
That it is necessary or proper in order to carry 
into execution some power expressly delegated 
may be asserted, but is by no means conceded. 
Such a proposition may well await the solemn de- 
termination of this court when some case arises 
which depends solely upon it. Its establish- 
ment is not neecessary in order to maintain the 
case of the appellant. 


2. Whatever power Congress may have to prohibit 
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the immigration of other foreign citizens or sub- 


jects, it had none to prohibit the return to this 


country of the appellant. He had a vested 
right to return, which could not be taken from 
him by any exercise of mere legislative power. 


(a.) That he had a lawful right to be in the 
United States when the writ issued cannot be 
denied. He had been a peaceable resident of 
California for twelve years preceding June 2d, 
1887 (fol. 13). He had come here under a 
treaty between the United States and his own 
nation, which declared the inherent and in- 
‘‘alienable right of man to change his home 
and allegiance, and also the mutual advan- 
tage of the free migration and immigration 
of their citizens and subjects respectively 
„from the one country to the other for pur- 
poses of curiosity, of trade, or as permanent 
residence“ (Burlingame Treaty, Art. V.). 
He could not have been ejected from the 
United States by any mere legislation. How- 
ever the power to regulate commerce with 
foreign nations’? may authorize congress- 
ional legislation to prevent the entry of for- 
eign subjects, no one, it is believed, will assert 
that any power is conferred upon Congress to 
command them to surrender any residence 
they may have acquired under such invita- 
tions and guaranties, and depart from the 
country. The Alien Law' of 1798 has been 
feebly sustained as an exercise of lawful 
power; but that did not assert the right of 
compelling an alien Friend to leave the 
country, and the only defense of it which has 
been allowed as plausible was that it was a 
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measure in preparation for anticipated war, 
and, therefore, an exercise of the war power. 


(ö.) If, therefore, the uppellant had a right of 
residence here, it is extremely clear that it is 
a right which could not be taken away by 
mere legislation. Such taking away could 
not be effected without first taking away his 
liberty. It is very certain that he never him- 
self surrendered the right, unless his de- 
parture from the country under all the 
guaranties supplied by the Acts of 1882 and 
1884 is to be deemed such a surrender; and 
such an assertion may safely be left unan- 
swered. It follows, therefore, that the appel- 
lant had the right to land when the writ 
issued. 


(c.) It will be observed that the right of the ap- 
pellant fo return to the United States is 
based, so faras above insisted upon, not upon 
any contract between him and that Govern- 
ment, but upon a title or right to be in that 
country when the writ issued—a title or right 
fully acquired by, and vested, in him by his 
coming here under the permission of the laws 
and treaties under which he came. It was 
granted to him by lat; but, when once granted, 
could not be taken away by mere law, for 
two reasons: (1, because it was a valuable 
right like an estate in lands, and the taking 
of it away would necessarily involve the tak- 
ing away of his liberty; and (2), because, 
whatever sovereign powers may, in general, 
do in the way of banishing aliens, no power 
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to do that has been delegated to the Congress 
of the United States. 


3. But another, and perhaps more clearly demon- 


strable basis for the asserted right of the appel- 
lant to return, is that which refers the acquisi- 
tion of it to a contract, 

That there was a contract between the appel- 
lant and the United States by which the latter 
became bound to permit his return is very clear. 

The provisions of Acts of 1882 and 1884 
(Stats. of 1882, p. 58, of 1884, p. 113), contained 
an offer on the part of the United States to 
every Chinese laborer then in this country, 
if he should leave the country and comply with 
the conditions therein for such case specified, to 
permit him to return. That offer was accepted 
and the conditions were fully complied with by 
the appellant. This created a perfect contract, 
binding upon the United States. 


(a.) The consideration was perfect. It was that 
the appellant would give up his actual resi- 
dence in the United States, with all the rights 
and benefits which such residence conferred 
upon him, undertake the expense and hazard 
of a journey abroad, and procure certain docu- 
mentary evidence. The circumstance that 
these things were of no benefit to the United 
States is wholly immaterial. The sacrifice by 
the appellant completely answers the concep- 
tion of consideration. 


(O.) As it was not a case of mutual promises, 
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but the promise was only on the side of the 
United States, it was a wnilateral contract, 
and the promise was one wnien would not be- 
come binding until the full performance of 
the consideration. It was fully performed. 


4. The contract being thus fully erecuted by the 
appellant, he completely acquired the right 
which it was agreed he should have upon its 
execution. No muniment of title was neces- 
sary in order to complete the investiture. It 
was as perfectly vested as the title to real prop- 
erty is vested by the execution and delivery of 
a deed. 


5. It may possibly be urged that the making of con- 
tracts are erecutive acts, not within the ordinary 
contemplation of legislation, and that the laws in 
question should not be deemed as containing 
offers, but as being pieces of simple legislation, 
subject to repeal at any time, and that all persons 
should take notice of this fact and consider that 
they acted at their peril ; and that in the pres- 
ent case the Chinese laborers were bound to 
know that in leaving the country they took the 
peril of a repeal of the laws. Such a sugges- 
tion would be an entire perversion of the real 
fact. 


(a). The making through the instrumentality of 
laws of offers for contracts is perfectly famil- 
iar. Laws making provision for sales of pub- 
lic lands, for giving rewards for the apprehen- 
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sion of criminals, for the furnishing of sup- 
plies to the public, and for the construction of 
public works, are common instances. That 
offers may be thus made is plain; the only 
question in a particular case is whether an of- 
fer was intended. 


(b.) States, as well as individuals, are moral 
agents, and the common rules of morality and 
good faith are as binding upon them as upon 
individuals; and when one man declares to 
another that he will, incase such other will do 
or suffer a certain thing, bestow upon the lat- 
ter an advantage, and thus tempt him to act 
or suffer upon the faith of the promise, he 
will not be heard to say that he did not in- 
tend to make an offer. 


(c.) The question is, was it contemplated by the 
acts of Congress of 1882 and 1884 that the 
Chinese laborers would act upon the assur- 
ance therein contained ! If it was, those acts 
must be deemed to have intended the making 
of offers. The contrary supposal would im- 
pute to Congress the deliberate intention of 
holding out expectations which it knew would 
be acted upon without meaning to make them 
good. 


(d.) The answer to the above question cannot 
be doubtful. It declares that the exclusion 
from the country shall not apply to Chinese 
laborers now resident in it and who may wish 
to go away with intent to return, provides 
documentary evidence establishing their iden- 
tity in the shape of a formal certificate, and 
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declares that such certificate ‘‘shall entitle 
the Chinese laborer to whom the same is is- 
sued to return to; and re-enter the United 
States. It is not in this Court that any ar- 
gument is necessary to show that these stat- 
utes contemplate that individuals affected by 
them will act upon the faith of the assurance 
which they contain. 


6. If we have succeeded in establishing that the 
appellant had a vested right to return, acquired 
by contract, we need spend no time in asserting 
that it could not be taken away by a mere exer- 
cise of legislative power. 


The Sinking Fund Cuses, 99 U. S., 700. 


7. There are, indeed, exceptions to the doctrines 
above mentioned. The existence of war, or pes- 
tilence, might have justified the refusal of per- 
mission to land. Any thing which, by the rules 
of law, destroys or suspends the operations of 
a contract, would have been effective upon the 
one in question. But no such ground is sug- 
gested in the present case. The exclusion act 
of 1888, and that glone, was invoked by way 
of justification. 


Fourth Point.—The Act of 1888, so far as respects 
Chinese laborers of the class of which the ap- 
pellunt is one, is unconstitutional, as being a bill 
of attainder, or e post facto law. 
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1. If the appellant had a right to return, the de- 
priving him of such right is punishment, and 
this cannot be inflicted except by judicial sen- 
tence. 


Lastly.—The judgment or order appealed from should 
be reversed. 


JAMES C. CARTER, 
Of Counsel for Appellant. 
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Statement of Facts. 


This is an appeal from the Circuit Court of the 
United States for the Northern District of California. 
Chae Chan Ping is a Chinese laborer, a subject of 
the Emperor of China. He resided in the State of Cal- 
ifornia, following the occupation of laborer at San 
Francisco, from 1875 until June 2d, 1887. On the last- 
named day he departed for China on the steamship 
“Gaelic,” having in his possession a certificate, duly 
issued by the Collector of Customs of the Port of San 
Francisco, in accordance with the fourth section of the 
Restriction Act of 1882, as amended in 1884. He 
sailed from Hong Kong, on his return to California, in 
the steamship “ Belgic,” September 7th, 1888. On the 
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day of the approval of the Chinese Exclusion act, 
October 1, 1888, he was on the high seas, on said 
steamer, ex route for California. On the 7th day of 
October, 1888, the steamer Belgie reached the port 
of San Francisco. Appellant there presented his cer- 
tificate to the proper Custom House officer and de- 
manded permission to land. 

The Collector refused to permit him to land, solely 
for the reason that, under the act of Congress, approved 
October 1, 1888, supplemental to the Restriction acts 
of 1882 and 1884, the certificate was null and void, and 
his right to land abrogated, and that he was thereby 


forbidden again to enter the United States. The above 


is shown by the findings of the Circuit Court, at page 
7 of the Record. On the 10th day of October, 1888, a 
writ of habeas corpus was issued, directed to the master 
of the steamship “ Belgie,“ commanding him to have 
the body of appellant before the Judge of the Cir- 
euit Court, together with the time and cause of his 
detention, that he might be restored to his liberty if it 
were unjustly withheld. This was upon the petition, 
verified and filed October 10th, 1888, of Jaia Mon 
Tong. In obedience to the writ of habeas corpus, Capt. 
G. Wright, master of the steamship “ Beigic,”.on Octo- 
ber 12th, produced the body of appellant in the Circuit 
Court at San Francisco. Upon the hearing the Court 
found the facts, as aforesaid, with conclusions of law, 
viz. : 


(1), that appellant was not entitled to enter the 
United States ; 


(2), was not unlawfully restrained of his liberty ; 
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and ordered him to be remanded to the custody of 
the master of the Steamship “ Belgic,” whence he had 
been taken by the writ of habeas corpus, (Record, p. 7). 

The certificate held by Chae Chan Ping, and by him 
presented to the Collector, upon which he asserted the 
right to land from the steamship “Belgic,” is made part 
of the Record, (page 6). It is numbered Certificate No. 
53,778, and begins with the words : 


„United States of America, Custom House, Port of 
San Francisco,” 


and is entitled,— 


“ Certificate furnished to the following named Chinese 
laborer departing from the United States for production 
to a Customs officer on his return.” 


Then follows his “description as follows: 


“ Name of individual : Ping, Chan Chae. 

Age : 34. 

Height: 5 feet, 35 inches. 

Complexion: brown. 

Color of eyes: brown. 

Physical marks or peculiarities of identification: small 
mole on upper lip and right corner of mouth. 

Occupation, kind : laborer. 

When followed : 1875 to 1887. 

Where followed : San Francisco, Cal. 

Last place of residence : San Francisco, Cal.” 


After this identification is added the following 
certificate, signed by the Deputy Collector of Customs, 
with his official seal attached : 


“TI certify that the Chinese iaborer to whom this 
certificate is issued is entitled, in accordance with the 
rovisions of the Act of Congress, approved May 6th, 
882, as amended by the Act of July 5th, 1884, to re- 
turn to and re-enter the United States upon — i 
and delivering this certificate to the Collector 
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day of the approval of the Chinese Exclusion act, 
October 1, 1888, he was on the high seas, on said 
steamer, en route for California. On the 7th day of 
October, 1888, the steamer “ Belgie reached the port 
of San Francisco. Appellant there presented his cer- 
tificate tothe proper Custom House officer and de- 
manded permission to land. 

The Collector refused to permit him to land, solely 
for the reason that, under the act of Congress, approved 
October 1, 1888, supplemental to the Restriction acts 
of 1882 and 1884, the certificate was null and void, and 
his right to land abrogated, and that he was thereby 


forbidden again to enter the United States. The above 


is shown by the findings of the Circuit Court, at page 
7 of the Record. On the 10th day of October, 1888, a 
writ of habeas corpus was issued, directed to the master 
of the steamship “ Belgie,“ commanding him to have 
the body of appellant before the Judge of the Cir- 
cuit Court, together with the time and cause of his 
detention, that he might be restored to his liberty if it 
were unjustly withheld. This was upon the petition, 
verified and filed October 10th, 1888, of Jaia Mon 
Tong. In obedience to the writ of habeas corpus, Capt. 
G. Wright, master of the steamship “ Belgic,” on Octo- 
ber 12th, produced the body of appellant in the Circuit 
Court at San Francisco. Upon the hearing the Court 
found the facts, as aforesaid, with conclusions of law, 
viz. : 


(1), that appellant was not entitled to enter the 
United States ; 


(2), was not unlawfully restrained of his liberty ; 
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and ordered him to be remanded tothe custody of 
the master of the Steamship “ Belgic,” whence he had 
been taken by the writ of habeas corpus, (Record, p. 7). 

The certificate held by Chae Chan Ping, and by him 
presented to the Collector, upon which he asserted the 
right to land from the steamship “Belgic,” is made part 
of the Record, (page 6). It is numbered Certificate No. 
53,778, and begins with the words : 


“ United States of America, Custom House, Port of 
San Francisco,” 


and is entitled,— 


“ Certificate furnished to the following named Chinese 
laborer departing from the United States for production 
to a Customs officer on his return.” 


Then follows his description as follows: 


Name of individual: Ping, Chan Chae. 

Age: 34. 

Height: 5 feet, 38 inches. 

Complexion: brown. 

Color of eyes: brown. 

Physical marks or peculiarities of identification: small 
mole on upper lip and right corner of mouth. 

Occupation, kind : laborer. 

When followed : 1875 to 1887. 

Where followed : San Francisco, Cal. 

Last place of residence : San Francisco, Cal.” 


After this identification is added the following 
certificate, signed by the Deputy Collector of Customs, 
with his official seal attached : 


“TI certify that the Chinese laborer to whom this 
certificate is issued is entitled, in accordance with the 
rovisions of the Act of Congress, approved May 6th, 
882, as amended by the Act of J aly 5th, 1884, to re- 


turn to and re-enter the United States upon = 
and delivering this certificate to the Collector o 
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Customs of the district at which he shall seek to re- 
enter. 

Witness my hand and official seal, this second day 
of June, 1887.” 


Assignment of Errors. 


The Court erred in each and all of its conclusions of 
law, and in its judgment remanding appellant to the 
custody of the master of the steamship whence he had 
been taken. 


ARGUMENT. 


I. 


Of the Acts of Congress and Treaty with 
China. 


First: Of the acts under which it is sought to 
banish Chae Chan Ping from his domicile and home. 
Having resumed his de facto residenve in San Fran- 
cisco, by his actual return to that city, the operation 
and effect of the Exclusion act, (commonly so-called), 
is to exile or banish him—not merely to exclude him 


by forbidding his entry,—but to expel him after 
having entered, and, accordingly, the Circuit Court of 
the United States for the District of California, having 
determined that the Exclusion act is constitutional, and 
that Chae Chan Ping is vested with no rights which pre- 
vent its application to him, proceeded to banish him by 


remanding him to the custody of the captain of the 
steamer “ Belgic,” presumably for transportation back 
to Hong Kong. The effect of the Exclusion act upon 
other Chinese laborers, holding like certificates, is, if 


valid, to cut off and destroy their legal domiciles, and 


as effectually banishes them from their homes, as if, 
like Chae Chan Ping, they had reached the United 
States, and attempted to resume their de facto 
residences therein. 

The act of Congress, under which this result was 
for the time reached, and is justified, is Chapter 1064 
of the acts of the first session of the /iftieth Congress, 
approved October Ist, 1888, to be found at page 504 
of the Public Statutes of that session, the title of 
which is: 


„ An Act, a supplement to un act entitled ‘An Act 
to execute certain treaty stipulations relating to 
Chinese’ approved the sixth day of May, 1882.” 


We copy the entire act, as follows: 


“ That from and after the passage of this act it 
shall be unlawful for any Chinese laborer who shall at 
any time heretofore have been, or who may now or here- 
after be, a resident within the United States, and who 
shall have departed, or shall depart, therefrom, and 
shall not have returned before the passage of this act, 
to return to, or remain in, the United States. 

Sec. 2. That no certificates of identity provided for 
in the fourth and fifth sections of the Act to which this 
is a supplement shall hereafter be issued ; and every 
certificate heretofore issued in pursuance thereof is 
hereby declared void and of no effect, and the Chinese 
laborer claiming admission by virtue thereof shall not 
be permitted to enter the United States. 

Sec. 3. That all the duties prescribed, liabilities, 

alties and forfeitures im , and the powers con- 
erred by the second, tenth, eleventh and twelfth sec- 
tions of the act, to which this is a supplement, are 
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hereby extended and made applicable to the provisions 
of this act. 

Sec. 4. That all such part or parts of the act, to 
which this is a supplement, as are inconsistent here- 
with, are hereby repealed.” 


Eighteen days before the passage of this act, viz., 
September 13th, 1888, (six days after Chae Chan Ping 
had sailed from Hong Kong), an act had passed the 
same Congress, and been approved by the President, 
(Chapter 1015, page 476, of the Public Statutes of the 
first Session of the /i/ftieth Congress), entitled : 


„An Act to prohibit the coming of Chinese laborers 
to the United States,” 


which has not become effectual as law, for the reason 
that its provisions were expressly made dependent 
upon and to take effect— 

“from and after the date of the exchange of ratifica- 
tions of the pending treaty between the United States 
of America and His Imperial Majesty, the Emperor of 


China, signed on the 12th day of March, Anno Domini 
1888,” 


which treaty has not yet been ratified by China. 

The act of Congress, to which the Exclusion act of 
October 31st, 1888, is supplementary, is to be found at 
page 58 of Volume 22 of the United States Statutes at 
Large, was approved May 6th, 1882, and is Chapter 
126 of the Public Statutes of the Forty-seventh Con- 
gress, entitled 


“An act to execute certain treaty stipulations re- 
lating to Chinese.” 


The first section suspends from the expiration of 
ninety days next after the passage of the act, until 
the expiration of ten years from the same date, the 
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coming of Chinese laborers to the United States. The 
third section provides that this exclusion— 


“shall not apply to Chinese laborers who were in the 
United States on the séventeenth day of November, 
1880, or who shall have come into the same before the 
expiration of ninety days next after the passage of this 
act, and who shall produce to such master before going 
on board such vessel, and shall produce to the Collector 
of the port in the United States at which such vessel 
shall arrive, the evidence hereinafter in this act re- 
quired, of his being one of the laborers in this section 
mentioned.” 


Section 4 was as follows, (italics ours) : 


“That for the purpose of properly identifying 
Chinese laborers who were in the United States on the 
seventeenth day of November, 1880, or who shall come 
into the same before the expiration of ninety days next 
after the passage of this act, anid in order to furnish 
them with the proper evidence of their right to go and 
come to the United States of their free will and accord, 
as provided for by the treaty between the United 
States and China, dated November 17, 1880, the Col- 
lector of Customs of the district from which any such 
Chinese laborer shall depart from the United States 
shall in person or by deputy go on board each vessel 
having on board any such Chinese laborer and cleared or 
about to sail from his district for a foreign port, and on 
such vessel make a list of all such Chinese laborers, 
which shall be entered in registry books to be kept for 
that purpose, in which shall be stated the name, age, 
occupation, last place of residence, physical marks or 
peculiarities, and all facts necessary for the identifica- 


tion of each of such Chinese laborers, which book shall 


be safely kept in the Custom House, and every such 
Chinese laborer so departing from the United States 
shall be entitled to, and shall receive, free of any charge 
or cost, upon application therefor from the Collector or 
his deputy at the time such list is taken, « certificate 
signed by the Collector or his deputy and attested by 
his seal of office, in such form as the Secretary of the 
Treasury shall prescribe, which certificate shall contain 
a statement of the name, age, occupation, last place of 
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residence, personal description and facts of identifica- 
tion of the Chinese laboror to whom the certificate is 
issued, corresponding with the said list and registry in 
all particulars. In case any Chinese laborer after hav- 
ing received such certificate shall leave such vessel 
before her departure, he shall deliver his certificate to 
the master of the vessel, and if such Chinese laborer 
shall fail to return to such vessel before her departure 
from the port, the certificate shall be delivered by the 
master to the Collector of Customs for cancellation. 

The certiticate herein provided for shall entitle the 
Chinese laborer to whom the same is issued to return to 
and re-enter the United States upon producing and de- 
livering the same to the Collector of Customs of the 
district at which such Chinese laborer shall seek to re- 
enter: and. upon delivery of such certificate by such 
Chinese lavorer to the Collector of Customs at the time 
of re-entry in the United States, said Collector shall 
cause the same to be filed in the Customs House and 
duly canceled.” 


Other sections of the act provided for like certificates 
to be issued to Chinese laborers desiring to leave the 
country by land, also for the admission of Chinese per- 
sons, Other than laborers, upon certificates of identity 
furnished by the Chinese government. 

The masters of vessels arriving in the United States 
from foreign ports or places were required by the 
eighth section to furnish the Collector of Customs a 
separate list of Chinese passengers. The ninth section 
provided that before any Chinese passengers should 
land from any such vessel the collector or his deputy 
should examine said passengers, comparing their certifi- 
cates with the list and with the passengers. The 
twelfth section contained the following provision : 


„And any Chinese person found unlawfully within 
the United States shall be caused to be removed there- 
from to the country from whence he came, by direction 
of the President of the United States, and at the cost 
of the United States, after being brought before some 
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Justice, Judge or Commissioner of a Court of the United 
States, and found to be one not lurefully entitled to be or 
remain in the United States.” 


This act was amended by act approved July 5th, 
1884, (23 Statutes at Large, 115). 

The third, fourth and twelfth sections of this amen- 
datory act are as follows, (italics ours) : 


“Sec. 3. That the two foregoing sections shall not ap- 
ply to Chinese laborers who were in the United States on 
the seventeenth day of November, eighteen hundred and 
eighty, or who shall have come into the same before the 
expiration of ninety days next after the of the 
act to which this act is amendatory, nor shall said 
sections apply to Chinese laborers, who shall produce 
to such maeter before going on board such vessel, and 
shall produce to the collector of the port in the United 
States at which such vessel shall arrive, the evidence 
hereinafter in this act required of his being one of the 
laborers in this section mentioned ; nor shall the two 
foregoing sections apply to the case of any master 
whose vessel, being bound to a port not within the 
United States, shall come within the jurisdiction of the 
United States by reason of being in distress or stress 
of weather, or touching at any port of the United 
States on its voyage to any foreign port or place. 
Provided: That all Chinese laborers brought on such 
vessel shall not be permitted to land except in case of 
absolute necessity, and must depart with the vessel on 
leaving port.” 

SEc. F That for the purpose of properly identifying 
Chinese laborers who were in the United States on the 
seventeenth day of November, eighteen hundred and 
eighty, or who shall have come into the same before 


the expiration of ninety days next after the of 
the act to which this act is amendatory, and in order 
to furnish them with the evidence of their right to 


go from and come to the United States as provided by the 
said act and treaty between the United States and China, 
dated November seventeenth, eighteen hundred and eighty, 
the Collector of Customs of the district from which an 
such Chinese laborer shal] depart from the Uni 
States, shall, in person or by ‘deputy, go on board 
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each vessel having on board any such Chinese laborer, 
and cleared or about to sail from his district for a 
foreign port, and on such vessel make a list of all such 
Chinese laborers, which shall be entered in registry 
books to be kept for that purpose in which shall be 
stated the individual, family and tribal name in full, 
the age, occupation, when and where followed, last 
place of residence, physical marks or peculiarities, and all 
facts necessary for the identification of each of such 
Chinese laborers, which books shall be safely kept in 
the Custom House; and every such Chinese laborer so 
departing from the United Statex shall be entitled to 
and shall receive free of any charge or cost upon appli- 
cation therefor, from the Collector or his deputy, in 
the name of said Collector and attested hy said Col- 
lector’s seal of office, at the time such list is taken a 
certificate signed by the Collector or his deputy, and 
attested by his seal of office in such form as the Secre- 
tary of the Treasury shall prescribe, which certificate 
shall contain a statement of the individual, family, and 
tribal name in full, age, occupation, when and where 
followed, of the Chinese laborer to whom the certificate 
is issued, corresponding with the said list and registry 
in all particulars. In case any Chinese laborer, after 
having received such certificate, shall leave such vessel 
before her departure. he shall deliver his certificate to 
the master of the vessel; and if such Chinese laborer 
shall fail to return to such vessel before her departure 
from port, the certificate shall be delivered by the 
master to the Collector of Customs for cancellation. 
The certificate herein provided for shall entitle the 
Chinese laborer to whom the same is issued to return to 
and re-enter the United States upon producing and de- 
livering the same to the Collector of Customs of the dis- 
trict at which such Chinese luborer shall seek to re-enter, 
and said certificate shall be the only evidence permis- 
sible to establish the right of re-entry ; and upon de- 
livery of such certificate by such Chinese laborer to the 
Collector of Customs at the time of re-entry in the 
United States, said Collector shall cause the same to 
be filed in the Custom House and duly canceled. 

Sec. 12. That no Chinese person shall be permitted 
to enter the United States by land without producing 
to the proper officer of customs the certificate in this 
act required of Chinese persons seeking to land from 
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a vessel. And any Chinese person found unlawfully 
within the United States shall be caused to be removed 
therefrom to the country from whence he came, and at the 
cost of the United States, after being brought before some 
justice, judge or commissioner of a Court of the United 
States and found to be one not lawfully entitled to be or 
to remain in the United States: and in all such cases 
the person who brought or aided in bringing such per- 
son to the United States shall be liable to Govern- 
ment of the United States for all necessary expenses 
incurred in such investigation and removal ; and all 
peace officers of the several States and territories of 
the United States are hereby invested with the same 
authority as a marshal or United States marshal in ref- 
erence to carrying out the provisions of this act or the 
act of which this is amendatory, as u marshal or dep- 
uty marshal of the United States, and shall be entitled 
to like compensation to be audited and paid by the 
same officers. And the United States shall pay all 
costs and charges for the maintenance and return of 
any Chinese person having the certificate prescribed by 
law as entitling such Chinese person to come to the 
United States who may not have been permitted to 
land from any vessel by reason of any of the provisions 
of this act.” 


Secondly: the treaty between the United States and 
China concerning immigration, in execution of which the 
acts of Congress of 1882 and 1884 were passed, was con- 
cluded November 17th, 1880 ;—ratification advised by 
the Senate May 5, 1881 ;—ratified by the President, 
May 9th, 1881 ;—ratifications exchanged July 19th, 
1881 ;—proclaimed October 5th, 1881. (22 Statutes at 
large, 826.) It recites that its execution proceeds from 
a desire of the Government of the United States, 


“to negotiate u modification of the existing Treaties 
which shall not be in direct contravention of their 
spirit,“ 


and provides, (Article 1), among other articles in mod- 
ification,” that, (italics ours), | 
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„Whenever, in the opinion of the Government of the 
United States, the coming of Chinese laborers to the 
United States, or their residence therein, affects 
or threatens to affect the interests of that country, 
or to endanger the good order of the said coun- 
try or of any locality within the territory there- 
of, the Government of China agrees that the Gov- 
ernment of the United States may regulate, limit or 
suspend such coming or residence but may not absolutely 
prohibit it. The limitation or suspension shall be rea- 
sonable and shall apply only to Chinese who may go to 
the United States as laborers, other classes not being 
included in the limitations. Legislation taken in regard 
to Chinese laborers will be of such a character only as 
is necessary to enforce the regulation, limitation, or sus- 
pension of immigration, and immigrants shall not be 
subject to personal maltreatment or abuse.” 


Article IT is as follows : 


Chinese subjects, whether proceeding to the United 
States as teachers, students, merchants or from curios- 
ity, together with their body and household servants, 
and Chinese laborers who are now iv the United States 
shall be allowed to gu and come of their own free will and 
accord, and shall be accorded all the rights, privileges, 
immunities, and exemptions which are accorded to the 
citizens and subjects of the most favored nation.” 


It is shown by the certificate in evidence that Chae 
Chan Ping gained his residence in California in 1875, 
and before any of the laws or treaties hereinbefore re- 
ferred to. At that time, the treaty of July 28th, 1868, 
commonly known as the Burlingame Treaty,” was in 
force, (as it still is, except so far as modified by the 
treaty of 1881, or the subsequent legislation of the 
United States,) of which the following are portions : 


„% ArTICLE V. 


The United States of America and the Emperor of 
China cordially recognize the inherent and inalienable 
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right of man to change his home and allegiance, and 
also the mutual advantage of the free migration and 
immigration of their citizens and subjects respectively 
from the one country to the other for purposes of 
curiosity, of trade, or as permanent residence. * * * 


ArticLe VI. 


Citizens of the United States visiting or residing in 
China shall enjoy the same privileges, immunities or 
exemptions in respect to travel or residence as may 
there be enjoyed by the citizens or subjects of the most 
favored nation; and reciprocally, Chinese subjects, 
visiting or residing in the United States shall enjoy the 
same privileges, immunities and exemptions in respect 
to travel or residence as may there be enjoyed by the 
citizens or subjects of the most favored nation. But 
nothing herein contained shall be held to confer natu- 
ralization upon citizens of the United States in China, 
nor upon the subjects of China in the United States. 


ArticLE VII. 


Citizens of the United States shall enjoy all the privi- 
leges of the public educational institutions under the 
control of the Government of China ; and reciprocally, 
Chinese subjects shall enjoy all the privileges of the 
public educational institutions under the control of the 
Government of the United States which are — — in 
the respective countries by the citizens or subjects of 
the most favored nations. The citizens of the United 
States may freely establish and maintain schools within 
the Empire of China at those places where foreign- 
ers are by treaty permitted to reside; and recipro- 
cally, Chinese subjects may enjoy the same privileges 
and immunities in the United States.” 
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II. 
Rights of Chae Chan Ping. 


It is not our purpose to appeal to any higher law 
than the Constitution and Laws of the United States, 
although it is doubtless a principle of the law of nations, 
as understood among civilized nations and in modern 
times, that no nation has the right to close its doors 


to foreigners. 
Dr. Woolsey, (International Law, 5th ed., Section 63), 
BAYS : 


“ We have already come to the conclusion that sov- 
ereignty in the strictest sense authorizes a nation to de- 
cide upon what terms it will have intercourse with for- 
eigners and even to shut out all mankind from its bor- 
ders * * * and yet some kind of intercourse of 
neighboring States is so natural that it must have been 
coeval with their foundation and with the origin of 
law ; it is so necessary that to decline it involves often 
extreme inhumanity ; it is so essential to the progress 
of mankind that unjust wars have been blessings when 
they open nations to one another. There could of 
course be no international law without it. The follow- 
ing maxims relating to the so-called right are in sub- 
stance laid down by Heffter, (Section 33 of his Voel- 
ker., 5th ed.) 1. Entire non-intercourse shuts a na- 
tion out from being a partner in international law 
* * * 5. In its intercourse with others every State 
is bound to truth and honesty, (without which inter- 
course must be broken up). 6. No State in peace can 
exclude the properly documented subjects of another 
friendly State or send them away after they have been 
once admitted without definite reasons, which must be 
submitted to the foreign government concerned.” 


Mr. David Dudley Field's draft of a proposed Code 
of International Law, Section 318, is as follows: 


No nation has the right to interdict absolutely the 
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0 entrance of foreigners into its territory or to close the 
country to foreign commerce.” 


Bluntschli, ( Das Moderne Voetkerrecht der Civilisirten 
Staaten), Section 381, says the same : 


a „Kein Staat ist berechtigt den Fremden ueberhaupt 
ö die Betretung seines Gebiets zu untersagen und sein 
14 Land von dem allgemeinen Verkehr abzusperren.” 


This section of Blunstchli is substantially identical 
with Mr. Field's 318th section already quoted. 

Bluntschli subjoins the following comment on the 
rule: 


Modern international law maintains that it isa 
duty to protect the friendly intercourse of mankind. 7 
The old theory was derived from the idea of the sover- 
eiynty of the state, from which followed the power 
of the state to exclude all foreigners ; but states, how- 
ever, are but members of the human race, (Glieder der 
Menschheit), and therefore are obliged to regard the 
unity of mankind. Their sovereignty is therefore not 
absolute, but limited by the law of nations. 

1 The entire prohibition of foreign commerce has 
been attempted at various times by different states, not 
only by savage hordes, who consider every stranger 
hostile, but by civilized peoples, such as the Egyp- 
tians of antiquity and the Japanese until a few decades 


ago. 

? The international law of to-day can brook no such 

8 policy of exclusion. Naturally the recognition of the 

| right to travel and of intercourse can be attained only 

by degrees. It is equally impossible, (ebenso wenig zu 

g dulden), to tolerate the exclusion of foreigners of other 
creeds, as of Christians in Morocco and Bokhara.” 


Bluntschli’s 382d rule limits the power of exclusion 
in modern international law to its true bounds, thus : 


Every State is justified in denying to individual 
(einzelnen) foreigners, on grounds of right as well as 
policy, entrance into its domain.” 


The 320th Section of Mr. Field's draft Code relating 
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to the propriety of prohibiting the importation of 
laborers under contract, concludes with these words: 


“ But nothing in the act is to be deemed or con- 
strued to apply to or affect any free or voluntary im- 
migration of any Chinese subject.” 


His 321st Section is in these words: 


„No nation can expel the members of another na- 
tion without special cause which must be explained to 
the nation, the members of which are expelled.” 


As to the treaty with China, we do not deny the 
plenary power of Congress at will to abrogate each and 
every one of its provisions. 

Neither do we dispute the power of Congress to 
adopt the system, which the Chinese themselves have 
abandoned, of excluding intercourse with foreigners. 


Our proposition is, that, under the Constitution and 
laws of the United States, Chae Chan Ping was and 
is entitled to be discharged upon the writ of habeas 
corpus, Which was issued for his benefit by the Circuit 
Court of the United States at San Francisco. 

The third section of the Exclusion act provides, 
„that all the duties prescribed, liabilities, penalties and 
forfeitures imposed and powers conferred,’ 


by the twelfth section of the act of 1884, are 
“extended and made applicable to the provisions of” 
the Exclusion act itself. 

Assuming, for the present, that one of the methods 
prescribed by this ¢elfth section, of ascertaining 
whether a Chinese laborer is 


done not lawfully entitled to be or to remain in the 
United States,” 


is the writ of habeas corpus resorted to in this case, we 
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proceed to inquire whether, upon the hearing thus had, 
Chae-Chan Ping was 


“ unlawfully within the United States,” 
when the steamer “ Belgie reached San Francisco. 


The treaty between the United States and China, 
ratified in 1881, is not claimed to have conferred any 
more substantial right upon appellant, than he would 
have derived from a statute of the United States 
containing the same language. The treaty was doubt- 
less a contract between the United States and China. 
While it remained binding as such upon both these 
high contracting parties, it was also a law of the United 
States. We do not claim that Chae Chan Ping has the 
right to enforce its stipulations or to complain of their 
breach. Our contention is, that, being a law of the United 
States, he took, under it, rights, of which he cannot be 
deprived by subsequent legislation. 

In the Head Money cases, (Edye vs. Robertson, 112 
U. S., 580), Mr. Justice MILLER says, at page 598 : 


“ A treaty is primarily a compact between independ- 
ent nations. It depends for the enforcement of its pro- 
visions on the interest and honor of the governments 
which are parties to it. If these fail, its infraction be- 
comes the subject of international negotiations and re- 
clamations, so far as the injured party chooses to seek 
redress, which may in the end be enforced by actual 
war. It is obvious that with all this the judicial courts 
have nothing to do and can give no redress. But a 
treaty may also contain provisions which confer certain 
rights upon the citizens or subjects of one of the nations 
residing in the territorial limits of another, which par- 
take of the nature of municipal law and which are capa- 
ble of enforcement as between private parties in the 
courts of the country. An illustration of this character 
is found in treaties which regulate the mutual rights of 
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citizens and subjects of the contracting nations in re- 
yard to rights of property by descent or inheritance, 
when the individuals concerned are aliens. The Con- 
stitution of the United States places such provisions 
as these in the same category as other laws off Congress 
by its declaration that ‘ this Constitution and the laws 
made in pursuance thereof, and all treaties made or 
which shall be made under the authority of the United 
States, shall be the supreme law of the land.“ A treaty, 
then, is a law of the — as an act of Congress is, 
whenever its provisions prescribe a rule by which tlie 
rights of the private citizen or subject may be deter- 
mined. And when such rights are of a nature to be 
enforced in a court of justice, that court resorts to the 
treaty for a rule of decision for the case before it as it 
would to a statute.” 


We do not deny the plenary power of Congress over 
the treaty and over its own legislation so as to forbid 
the future immigration of Chinese laborers, and the 
future issue of certificates such as dese vibe: in the acts 
of 1882 and 1884, Chew Heong vs. United States, 112 
U. 8., 536. 

Mr. Justice Mil Hu adds, (p. 592), to the passage 
already quoted from his opinion in the Head Money 
causes, these sentences: 

But even in this aspect of the case there is nothing 
in this law which makes it irrepealable or unchangeable. 
The Constitution gives it no superiority over an act of 
Congress in this respect, which may be repealed or 
modified by an act of a later date. Nor is there any- 
thing in its essential character, or in the branches of 


the government by which the treaty is made which 
gives it this superior sanctity.” 


The proposition we make is, that, in the execution of 
the treaty of 1881, and of the laws of 1882 and 1884, 
Chae Chan Ping, the appellant, acquired rights of which 
he has not been and cannot be divested by the Exclu- 


sion act of October, 1, 1888. 


—— 
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Mr. Justice MILLER illustrates the effect of a treaty 
> in conferring rights upon citizens by the case of 


“ rights of property by descent or inheritance when the 
individuals concerned are aliens.” 


. In Society for the Propagation of the Gospel vs. New 
Jluren, 8 Wheaton, 464, it is held that, (sy//abus), 
: “The termination of a treaty, by war, does not 


divest rights of property already vested under it.” 


Mr. Justice WAsHINGTON, at p. 493, says: 


„But there is still a more decisive answer to this 
objection, which is, that the termination of a treaty 
cannot divest rights of property already vested under 
it. If real estate be purchased or secured under a 
treaty, it would be most mischievous to admit, that 
the extinguishment of the treaty, extinguished the 
right to such estate. In truth, it no more affects such 
rights, than the repeal of a municipal law affects rights 
acquired under it. If, for example, a statute of 
descents be repealed, it has never been supposed, that 
right of property already vested during its existence, 
were gone by such repeal. Such a construction would 
overturn the best established doctrines of law, and sap 
the very foundation on which property rests.” 


' See also MeClurg rs. AI,, 1 How., 206. 


It will, therefore, be admitted that when property 
g : rights have been acquired by an alien, resident or non- 
resident of a State, under the authority of a treaty, or law 
« fe passed in execution of a treaty, the legal protection of 
the owner is as complete as if the acquisition had 

> been the result of power granted by a law passed 
without reference to any treaty. In these cases we 
suppose it could not be successfully contended that 
‘ongress has sufficient control over the right of property, 
to be able to divest it by the mere exercise of legislation, 
or otherwise than through the power of eminent domain. 
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Is the liberty of those who enjoy or have been promised 
our hospitality less sacred, less entitled to legal pro- 
tection, than their property? Is this the progress of 
American civilization? This, the goal reached at the 
beginning of our second century of self-government ? 
We maintain that the liberty of Chae Chan Ping, 
his right to return to the United States and resume 
his actual residence in California, and to remain, after 
such return, are as secure from legislative intrusion and 
disturbance as would have been his title to and 
possession of property acquired by the permission of 
treaty stipulations, and legislation passed in pursuance 
thereof, if its confiscation, instead of his personal 
exclusion from the country, were attempted. 

Our contention is, firs, that by accepting the invita- 
tion of the United States, and the written promise of 
its officer, authorized by the statute, and shown by the 
certificate issued in pursuance of law, the appellant 
entered into contractual relations with the United 
States, and they with him, whereby they undertook and 
agreed, in consideration of his leaving the country in 
the faith and confidence of their assurance of his right 
to return, that he should be “ entitled” to return; and, 
secondly, that even if the obligation be not con- 
tractual, nevertheless it vested in him an executed 
franchise or right to return, of which he cannot be de- 
prived by any legislation which Congress is made com- 
petent by the Constitution to adopt during peace with 
China. 

The war powers of Congress and the Executive are 
wholly apart from this discussion. We are only con- 
cerned with the relations between Chae Chan Ping and 
the United States at a time when the Emperor of China, 


mine 
I me 4. 
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whose subject he is, is at peace with the Government 
of the United States, and when he is not a belligerent 
or the subject of a belligerent, and when no special 
authority for his exclusion is derived from the laws of 
war. 

First. As to the contractual character of the rela- 
tions entered into by Chae Chan Ping with the United 
States when he left the country. Had these been between 
private persons or related to property, it is believed that 
the statement of the facts would be sufficiently convinc- 
ing without extended argument. If A offer his tenant 
that he may return at will, after a period, into the prem- 
ises, and occupy for the rest of the term, if he presently 
surrender the term and withdraw therefrom, A can only 
deny the right of the tenant to re-enter, (if at all), when 
he might have excluded him in the beginning, or when 
he may oust him at will after re-entering. Even in this 
case, the agreement that the tenant may re-enter might 
be plausibly claimed to entitle him to re-enter, even 
though A might have dispossessed him capriciously under 
the terms of the original holding. The transaction 
would be sustained, if necessary, as a re-letting, but it 
would be upheld, theory or no theory. He who seeks, 
in this aspect of the discussion, to sustain the judgment 
of the Circuit Court, will be compelled to prove, there- 
fore, that the United States may by statute expel the 
resident Chinese who are now among us, or, in other 
words, either that Chae Chan Ping furnished no con- 
sideration when he accepted the invitation of the 
United States to depart, trusting ite solemn promise 
that he might return, or that the right which would 
be conferred upon the tenant in the supposed case is a 
mere privilege or license, revocable at the caprice 
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of the landlord, or that the relations of Chae Chan 
Ping with the United States differ, by reason of their 
being n government, from those of private persons. 
e. 9. from those which the landlord wouhl enter into 
in the supposed case. Illustrations might be mul- 
tiplied but it is unnecessary. Wherever, in the whole 
range of dealings among men, one party submits to a 
sacrifice, induced by the promise of another to do or 
permit some act or render some service beneficial to 
the first party, the relation has always, whether entered 
into by citizens or States, been considered in civilized 
countries contractual and incapable of dissolution at 
the instance of the promisor alone, whatever right the 
promisee might have to rescind. 

“ Damage to the promisee constitutes as good a con- 
sideration as benefit to the promisor.” | 


Srory, J., in Townsley vs. Sumrall, 2 Peters, 
180 
182. 


Prof. Langdell, (Summary of the Law of Contracts, 
2d ed., 62), says : 

“On the other hand, detriment to the promisee is 
a universal test of the sufficiency of consideration, J. e., 
every consideration must possess this quality, and 
possessing this quality, it is immaterial whether it is a 
benefit to the promisor or not.” 


This class of contracts was called, in the civil law, 
“innominati.” These were real contracts, consensual, 
innominate. Consensual, because consent preceded or 
accompanied the act, or sacrifice, in exchange for which 
the promise of the second party was made. It is imma- 
terial under which of the innominate contracts this obli- 
gation be classed ; whether it be said to be do ut facias 
or facio ut facias. Ever since the praetor introduced 
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equitable considerations into Roman law, this class of 
contracts has been recognized as enforceable by its ap- 
- propriate action, this being, under the civil law system, 
the «ctio in factum prescriptis verbis. Isis Gaius, 
372. Digest 9, 5, 15; I hi., 22; Ibid., 25. 


Mr. Poste, at page 374, commenting on Section 90 of 
the 3d Book of Gaius, says : 


It may illustrate the Roman conception of Innomi- 
nate or Real contract, if we indicate the change that has 
supervened in this matter from the greater force that is 
conceded to mere convention, (nuda voluntas), in modern 
jurisprudence. 

„With the Romans, the execution by one of the par- 
ties of his part of an innominate bilateral convention 
was essential to its efficacy. This execution differen- 
tiated the convention from a nudum pactum and gave 
it validity, but naturally only against the party who had 
not executed. The party who had executed was not 
similarly bound : he had a right of abandoning the con- 
tract and recovering back what he had delivered, not 
merely when the counter-execution was not made at the 
time appointed, or had become impossible by the culpa 
of the other party, or had been always impossible, (con- 
dictio ob causam non secutam), but when the party who 
had delivered simply changed his inclination, (condictio 
er mera penitentia). 

In German jurisprudence, on the contrary, where 
every puctum is treated as if it had been accompanied 
by stipulation, that is, had the validity given by form,— 
where, in other words, uo — are nuda, all are vestita, 
* —a convention is enforceable irrespectively of its part 
| execution ; it is enforceable, irrespectively of execution, 

against both parties alike, who herein stand on precisely 

* the same footing ; that is to say, the party who has de- 
livered what he had to deliver has no right to recover 

| it back either er mera panitentia or ob causam non secu- 
tam, but merely the power to compel the other Forty 
to a corresponding performance. (Vangerow, Sec. 599).” 
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In Sandars’ Jnstitutes of Justinian, at page 419, the 
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learned author, in commenting on Lih. , Tit. Lf, 


snys: 


“ When an agreement did not take the shape of any 


of the ten forms of contract recognized in the civil law, 
(it will be remembered that the heads re and consensu 
have each four subdivisions), it was, strictly speaking, 
not a contract at all, but if one party to it had executed 
it, the praetor would force the other party to execute it 
also. These contracts, as having no special name, have 
been termed contractus tnnominati, and as the contract 
sprang into existence by a thing having been done or 
given, by the fact, that is, of the contract being already 
executed by one party to it, these contractus innominati 
may be looked on as belonging more immediately to the 
heads of the contracts made 7e. Paulus, D. <7 we 4 
5), thus sums up the heads of the cases in which such 
contracts might arise: Aut do tibi ut des, aut do ut 
Jucias, aut facio ut des, aut fucio ut fucius. I give 
something to you in such a way that by the fact of my 
gift, (re), you are bound to give something to me, or 
give so that you are bound to do something for me, 
or I do something for you so that you are bound to 
give me something, or I do something for you so that 
you are bound to do something for me. Contracts of this 
sort would, as we have said in the notes to the last 
Title, be enforced by an actio in factum prescriptis verbis, 
by one, that is, in which the formula would be arranged 
to meet the circumstances of this particular case, (in 
fauctum ),a short statement of these circumstances being 
placed in the demonstratio, (prescriptis verbis ).” 


Prof. Parsons, (I Pursons on Contracts, h. 429) says: 


“ By the civil law and the modern continental law 
the consideration is the cause of the contract. This 
— is quoted and apparently adopted by 
Plowden ; and it has been recently acknowledged by 
high judicial authority and the cause distinctly dis- 
criminated from the motive.” 


To this proposition, the learned Professor cites 
Thomas vs. Thomas, 2 C. B., 851, in which Parrxsox, 


J., says: 
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It would be giving to ‘ causa’ too large a construc- 
tion if we were to adopt the view * — for the 
defendant. It would be confounding consideration with 
motive. Motive is not the same thing with consider- 
ation. Consideration means something which is of 
some value in the eye of the law moving from the 
plaintiff. It may be some benefit to the defendant or 
some detriment to the plaintifi, but, at all events, it 
must be moving from the plaintiff. 


Certainly the departure of Chae Chan Ping from the 
United States was the cuuse of the contract. It is 
quite true that he might have received the certificate, 
and then left the ship at the moment of sailing, but in 
this case, provision is made by the fourth section of 
the acts of 1882 and 1884, for its cancellation. 

The certiScate was issuable only to a depurting Mon- 
golian. It was made the “right” of such a Chinese 
laborer to receive it. His departure, therefore, caused 
it—became its consideration. The sacrifice involved in 
his departure, the detriment suffered by him, induced 
the issue of the certificate. The invitation of the 
United States is practically to be read from the statute 
thus : 


“Tf you depart, we guarantee that you shall be ‘en- 
titled’ to return, and, as evidence of your ‘right’ to 
return, we direct our Collector of Customs at the port 
of your departure, to issue a certificate, which s 80 
identify you as to prevent any other Chinese laborer 
from making use of it for the purpose of entering the 
country, and shall insure you the exercise of the right 
thus guaranteed, and for which your departure is the 
inducing cause or consideration.” 


The Chinese laborer who leaves the United States is 
not required to receive the certificate entitling him to 
return. He may go without it. The records of the 
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San Francisco Custom House show, us we are informell, 
that between August 2, 1882, and December 31, 1887, 
5,021 Chinese left that port without, and 57,347 with 
certificates. The right to the certificate is conferred by 
the treaty and the act, the language of the latter being, 


“and every such Chinese laborer, so departing from the 
United States, shall be entitled to, and shall receive, 
* * * upon application therefor, * * * a cer- 
tificate, signed by the collector or his deputy, * * * .” 


The effect of the certificate is, therefore, two-fold : 
first, it establishes the purpose of the Chinese laborer 
to return; he does not give up his residence when he 
departs with the certificate ;--and secondly, it deter- 
mines that his departure is induced by the promise of 
the United States that he may return. He might go 
without the certificate. In such case there would be 
reason to contend that he went animo non revertendi ;— 
also that his departure was not caused or induced by 
the hope or expectation of returning, or by the promise 
of the United States that he might return. But when 
he go, bearing with him this certificate, issued to 
him only on “application,” as evidence, not only of his 
identity, but of his “right” to return,—which “ entitles’ 
him to return, — the conclusive presumption, we respect- 
fully submit, is, that he makes the sacrifice involved in 
his departure, because of,—induced by,—the right to 
return so guaranteed by the United States, and that he 
would not have left, had not the United States entered 
into contractual relations with him, securing him such 
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right to return. 


In Dartmouth College vs. Woodward, 4 Wheaton, 655, 


| 
, 
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Mr. Justice Was ING rox adopts the definition of a con- 
tract stated in Powell on Contracts thus: 


“1. What is a contract? It may be defined to be a 
transaction between two,or more persons, in which each 
party comes under an obligation to the other, and each 
reciprocally acquires a right to whatever is promised by 
the other. Powell on Cont., 6. Under this definition, 
says Mr. Powell, it is obvious that every feoffment, gift, 
grant, agreement, promise, etc., may be included, be- 
cause in all there is a mutual consent of the minds of 
the parties concerned in them, upon an agreement be- 
tween them respecting some property or right that is 
the object of the stipulation. He adds, that the in- 
gredients requisite to form a contract, are, parties, con- 
sent, and an obligation to be created or dissolved ; 
these must all concur, because the regular effect of all 
contracts is, on one side to acquire, and on the other to 
part with some property or rights; or to abridge, or to 
restrain natural liberty, by binding the parties to do or 
restraining them from doing, something which before 
they might have done or omitted. IH a doubt could 
exist that a grant is a contract, the pomt was decided 
in the case of Fletcher vs. Peck, 6 Crunch, 87,in which 
it was laid down that a contract is either executory or 
executed; by the former, a party binds himself to do 
or not to do a particular thing; the latter is one in 
which the object of the contract is performed, and this 
differs in nothing from a grant; but whether executed 
or executory, they both contain obligations binding on 
the parties, and both are . — within the provisions 
of the Constitution of the United States, which forbids 
the State Governments to pass laws impairing the ob- 
ligation of contracts.” 


The cases of Fletcher vs. Peck, Dartmouth College vs. 
Woodward, and their numerous successors, dispose of 
any contention which might have been based on the 
character of one of the parties to the present contract, 
being a Government. This very objection was pre- 
sented to this Court, in Fletcher vs. Peck, fully con- 
sidered by Chief-Justice MARSHALL and his associates, 
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and finally and conclusively answered in the opinion of 
the Chief-Justice at pp. 137-139 of 6 Cranch. The State 
of Georgia made the grant sustained in Fletcher vs. Peck, 
—the British Crown established Dartmouth College. 
Cases without number might be cited from the volumes 
of American reports, State and Federal, in none of 
which, it is believed, has it ever been successfully main- 
tained, that the fact that one of the parties, to the obli- 
gation or promise, was a Sovereign State precluded the 
other from asserting his just rights as party to a con- 
tract binding the Sovereign. The only difference be- 
tween the Sovereign and the individual is that the 
former usually adopts the form of statute or ordinance 
as evidence of consent, and in the nature of the evi- 


dence, therefore, necessary to establish the contractual . 


relation. 

Referring again to Justice WAsHINGTON’s opinion, it 
would seem as though language could not have been 
better adapted than that used by him to describe the 
present case. On one side, the effect of this contract 
was that Chae Chan Ping parted with the right to re- 
main, for the time being, in the United States. He 
departed from the country. On the other, the Govern- 
ment of the United States agreed to abridge its right, 
(if it may, for the sake of the argument, be admitted to 
be such), of forbidding him to return. On the con- 
trary, it agreed that he should be endowed with the 
franchise, freedom or liberty to return at will, and this 
endowment, evidenced by the certificate which was 
given him, we respectfully submit, he still enjoys or 


ought to enjoy. 


Cases upon the subject of public rewards are in some 


„ 
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respects analogous to the present. In Shuey vs. United 
States, 92 U. S., 73, the Secretary of War had, on April 
20, 1865, issued a proclamation, whereby he offered a 
reward of $25,000, 


“for the apprehension of John H. Surratt, one of 
Booth’s accomplices ;” 


also that— 


“ liberal rewards will be paid for any information that 
shall conduce to the arrest of either of the above- 
named criminals or their accomplices.” 


On November 24, 1865, the President caused to be 
published his order revoking the reward offered for the 
arrest of John H. Surratt, (13 Stat. at Large, 778). This 
Court held, (syllabus), that— 


“the party giving the information which led to the 
arrest was entitled to the “liberal reward,” but not to the 
specific sum unless he in fact apprehended the fugitive 
or the arrest was made by his agents. 

2. Where the offer of a reward is made by a public 
proclamation, it may before rights have accrued under 
it be withdrawn through the same channel in which it 
was made. No contract arises under such offer until 
its terms are complied with. The fact that the claim- 
ant of such reward was ignorant of such withdrawal is 
immaterial.” 


In Loring vs. City of Boston, 7 Metcalf, 409, Chief- 
Justice SHaw states the principle thus: 


„There is now no question of the correctness of the 
legal principle on which this action is founded. The 
offer of a reward for the detection of an offender, the 
recovery of property and the like, is an offer or pro- 
posal on the part of the person making it to all per- 
sons, which any one capable of performing the service 
may accept at any time before it is revoked and per- 
form the service ; and such offer on the one side and 
acceptance and performance of the service un the other 
is a valid contract made on good consideration, which the 
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law will enforce. That this principle applies to the 
offer of « person to the public at large was settled in 
this Commonwealth in Symmes vs. Frazier, 6 Mass., 
344, and it has been frequently acted upon, and was 


recognized in the late case of Wentworth vs. Day, 3 
Met., 352.” 


In Javrin vs. Town of Exeter, 48 N. H., 83, the fol- 
lowing language is used by Judge BELLows : 


“The authority of the selectmen in behalf of a town 
to offer a reward for apprehending and securing any 
person charged with having committed any capital or 
other high crime, is expressly conferred by Chap. 735 
of the Laws of 1848, and as no special remedy is pro- 
vided by tl.e Statute the contract may be enforced by 
action in some appropriate form. It stands for aught 
we can see upon the same ground as an offer of a reward 
by a private person, and it is well settled that if in con- 
sequence of such offer, the offender will be apprehended 
and secured according to the terms of the offer, and 
within a reasonable time, the person doing it may in 
an action of assempsit recover the reward. 

This is put upon the ground that although such an 
offer is «a mere proposal or conditional promise, and 
may be revoked at pleasure, yet, if any one shall before 
the revocation perform the service, relying upon such 
offer, it becomes a legal and binding contract.” 


It seems to us plain that the offer of the United 
States was accepted, when Chae Chan Ping embarked 
on the steamer Belgie,“ with the certificate of the 
Collector of Customs in his possession. 


It may be objected that Chae Chan Ping is not a 
citizen of the United States. True, but he is, never- 
theless, a “ person,” a member of the human race, with- 
in the definition and protection of the Fifth and s‘our- 
teenth Amendments to the Federal Constitution. If an 
artificial being, e. g., Dartmouth College, may be created 
hy statnte, and endowed with franchises, which consti- 
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tute property under the protection of law, incapable of 
recall, and beyond the control of State or Federal au- 
thority other than in the exercise of eminent domain, 
there would seem to be no difficulty in supposing that 
Chae Chan Ping and the many other Chinese laborers, 
who, like him, were invited, not to say tempted, by the 
treaty of 1881 and the acts of 1882 and 1884, to leave 
the United States, by the solemn promise of this 
Government of a civilized and presumably honest 
people, are capable of being endowed, and have been 
vested with franchises or liberties quite as sacred. If 
the State of New Hampshire might not break the 
promise made by the British Crown to Darmouth Col- 
lege, there would seem to be no difficulty in the char- 
neter of the promisor in holding the United States of 
America to the fulfillment of its written promise to 
Chae Chan Ping. If Dartmoutli, College, an artificial 
being, a creature of law, could accept and enforce the 
promise made to it, there would seem to be no difficalty 
in the enforcement by Chae Chan Ping, a living being, 
endowed with the faculties which nature confers on 
natural persons, including even those humble persons, 
known to the law as “ Chinese laborers.” 


Sir William Blackstone, speaking of incorporeal 
hereditaments, says, (Black. Comm., IT. 37) : 


“ Franchises are a seventh species. Franchise and 
liberty are used as synonymous terms, and their defini- 
nition is a royal privilege or branch of the king's pre- 
rogative, subsisting in the hands of a subject. Being 
therefore derived from the crown, they must arise from 
the king's grant, or in some cases may be held by pre- 
scriptiou, which, as has been frequently said, pre- 
supposes a grant. The kinds of them are various and 
almost infinite. I will here briefly touch upon some of 
the principal, premising only that they may be vested 
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in either natural persons or bodies politic, in one man 
or in many ; but the same identical franchise that has 
before been granted to one cannot be bestowed on an- 
other, for that would prejudice the former grant. 

To be a county palatine is a franchise vested in a 
number of persons. It is likewise n franchise for u 
number of persons to be incorporated and subsist as a 
body politic, with a power to maintain perpetual suc- 
cession, and do other corporate acts, and each indi- 
vidual member of such corporation is also said to have 
n franchise or freedom. Other franchises are, to hold 
a court-leet, to have a manor or lordship, or, at least, 
to have a lordship paramount, to have waifs, wrecks, 
estrays, treasure-trove, royal fish, forfeitures and deo- 
dands ; to have en court of one’s own, or liberty of hold- 
ing pleas and trying causes ; to have the cognizance of 
pleas, which is a still greater liberty, being an exclu- 
sive right, so that no other court shall try causes aris- 
ing within that jurisdiction; to have a_bailiwick, or 
hberty exempt from the Sheriff of the county, wherein 
the grantee only, and his officers, are to execute all 
process ; to have a fair or market, with the right of 
taking toll, either there or at any other public places, 
as at bridges, wharfs, or the like, which tolls must have 
a reasonable cause of commencement, (as in considera- 
tion of repairs or the like), else the franchise is illegal 
and void, or lastly, to have a forest, chase, park, warren 
or fishery, endowed with privileges of royalty, which 
species of franchise may require a more minute discus- 
sion.” 


Chief-Justice Tangy said, in Bank of Augusta vs. 
Karle, 13 Peters, 595, that: 


Franchises are special privileges conferred by yov- 
ernment upon individuals, and which do not belong to the 
citizens of the country, generally, of common right. It 
is essential to the character of a franchise that it should 
be a grant from the sovereign authority, and in this 
country no franchise can be held which is not derived 
from a law of the State.” 


It is not essential to the franchise of the shareholder 
of a corporation that he should derive pecuniary profit 
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from his connection with the body corporate. On the 
contrary, this may be to his pecuniary detriment and 
loss. Yet his interest is nevertheless a franchise, a 
property right secured by contract with the Govern- 
ment granting him the privilege. 

The right of the appellant differs from, but is su- 
perior to, that of the ordinary franchise conferred by the 
Government upon corporate shareholders in this, that, 
upon the invitation of the United States, the appellant 
executed the consideration on his part, furnished the 
causa causans of the Government's contract before 
calling on it to perform. And the pretense or excuse 
for non-performance by the Government now, is the 
fact of performance by him, viz: his absence from his 
residence in the United States! Congress has not ven- 
tured to banish the Chinese laborers who did not accept 
its invitation, and still remain at their places of resi- 
dence. 

Ordinarily, the franchise of the corporator, and 
of the corporation, is a mere gratuity from the 
Government, sustained upon the theory that it is 
in the nature of an executed contract. It would 
be difficult to establish any consideration for the 
great majority of modern corporate grants, other 
than the investment of money, or the furnishing of 
credit, or the bestowal of time or labor by the share- 
holder, for his own benefit, at the invitation of the 
Legislature. One who is invited, by charter, to embark 
in the enterprise of founding a college for the education 
of youth, or a museum for the preservation of articles 
of natural history or historic interest, a bank or an in- 
surance company, furnishes to the Government no more 
consideration, nor of any very widely different kind, 
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in either natural persons or bodies politic, in one man 
or in many ; but the same identical franchise that has 
before been granted to one cannot be bestowed on an- 
other, for that would prejudice the former grant. 

To be a county palatine is a franchise vested in a 
number of persons. It is likewise a franchise for u 
number of persons to be incorporated and subsist as a 
body politic, with a power to maintain perpetual suc- 
cession, and do other corporate acts, and each indi- 
vidual member of such corporation is also said to have 
« franchise or freedom. Other franchises are, to hold 
u court-leet, to have a manor or lordship, or, at least, 
to have a lordship paramount, to have waifs, wrecks, 
estrays, treasure-trove, royal fish, forfeitures and deo- 
dands ; to have « court of one’s own, or liberty of hold- 
ing pleas and trying causes ; to have the cognizance of 
pleas, which is a still greater liberty, being an exclu- 
sive right, so that no other court shall try causes aris- 
ing within that jurisdiction; to have a_bailiwick, or 
liberty exempt from the Sheriff of the county, wherein 
the grantee only, and his officers, are to execute all 
process ; to have a fair or market, with the right of 
taking toll, either there or at any other public places, 
as at bridges, wharfs, or the like, which tolls must have 
a reasonable cause of commencement, (as in considera- 
tion of repairs or the like), else the franchise is illegal 
and void, or lastly, to have a forest, chase, park, warren 
or fishery, endowed with privileges of royalty, which 
species of franchise may require a more minute discus- 
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Chief-Justice Taney said, in Bank of Augusta vs. 


Vurle, 13 Peters, 595, that: 


Franchises are special privileges conferred by gov- 
ernment upon individuals, and which do not belong to the 
citizens of the country, generally, of common right. It 
is essential to the character of a franchise that it should 
be a grant from the sovereign authority, and in this 
country no franchise can be held which is not derived 
from a law of the State.” 


It is not essential to the franchise of the shareholder 
of a corporation that he should derive pecuniary profit 
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from his connection with the body corporate. On the 
contrary, this may be to his pecuniary detriment and 
loss. Yet his interest is nevertheless a franchise, a 
property right secured by ‘contract with the Govern- 
ment granting him the privilege. 

The right of the appellant differs from, but is su- 
perior to, that of the ordinary franchise conferred by the 
Government upon corporate shareholders in this, that, 
upon the invitation of the United States, the appellant 
executed the consideration on his part, furnished the 
causa causans of the Government's contract before 
calling on it to perform. And the pretense or excuse 
for non-performance by the Government now, is the 
fact of performance by him, viz: his absence from his 
residence in the United States! Congress has not ven- 
tured to banish the Chinese laborers who did not accept 
its invitation, and still remain at their places of resi- 
dence. 

Ordinarily, the franchise of the corporator, and 
of the corporation, is a mere gratuity from the 
Government, sustained upon the theory that it is 
in the nature of an executed contract. It would 
be difficult to establish any consideration for the 
great majority of modern corporate grants, other 
than the investment of money, or the furnishing of 
credit, or the bestowal of time or labor by the share- 
holder, for his own benefit, at the invitation of the 
Legislature. One who is invited, by charter, to embark 
in the enterprise of founding a college for the education 
of youth, or u museum for the preservation of articles 
of natural history or historic interest, a bank or an in- 
surance company, furnishes to the Government no more 
consideration, nor of any very widely different kind, 
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from that of the humble Chinese laborer, who now 
calls upon the United States to perform their promise 
that he may resume his de facto residence in California. 

If, in the one case, the interest of the corporator is a 
franchise or liberty, such also is his. In principle, the 
two do not differ at all. Each is the bestowal of a 
special privilege by the Government upon a favored 
individual, who accepts its invitation, and furnishes the 
consideration nominated in the law. If one is contract - 
nal in character, such certainly is the other. 

Mr. Madison, (Writings, Vol. 4, 478-480), held to 
the view that the citizen has not only a right to his 
property, but a property in all his rights. 

Such must also be the case of a denizen. Whatever 
power Congress may have toexcluile those who have never 
crossed our borders, cannot extend to persons admitted 
as residents of the commonwealth by implied or ex- 
press legal license, and to whom therefore as “ persons 
within the jurisdiction of the United States, all the 
protection afforded by the Constitution to “ persons 


not citizens, can apply. 


Secondly. Even if the departure of appellant from 
San Francisco were not so connected with the grant 
of the right to return that it must be treated as the 
consideration of a contract, nevertheless the legislative 
purpose manifested in the statute is plain and clear, 
to vest appellant with the right to re-enter the United 
States. The language of the treaty of 1881 was 
that,— 


‘Chinese laborers who are now in the United States 
shall be allowed to go and come of their own free will 
and accord.” 
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The statute, in its final form, as amended in 1884, 
after exempting— 

Chinese laborers who were in the United States on 
the 17th day of Novermber, 1880, or who shall have 


come into the same before the expiration of ninety days 
next after the passage of the Act of May 6th, 1882,” 


from the exclusion of their class provided for in the 
Jirst and second sections, proceeded, in the fourth sec- 
tion, to provide for the delivery to Chinese laborers 
about to embark from the United States by sea, of a 
certificate, one of the objects of which is described to be, 
“tofurnish * * * the properevidenceof * * * 
right to go from and come to the United States as pro- 


vided by the said act and treaty between the United 
States and China.” 


The legal effect of the certificate is in the same sec- 
tion defined to be to “entitle” :—-this is the word 
used ;-—to 


‘entitle the Chinese laborer to whom the same is is- 
sued to return to and re-enter the United States upon 
producing and delivering the same to the Collector of 
Customs at the district at which such Chinese laborer 
shall seek to re-enter.” 


What language could the Congress of the United 
States, seeking to vest in Chinese laborers the right of 
re-entry have use, better adapted to the end than the 
sentences just quoted ? 

The word “ entitle” was not loosely or idly adopted. 
It is a word of vesting, descriptive of an acquired con- 
dition, right or title. He whois “entitled” cannot be 
divested, except by the process of eminent domain or 
during a state of war. The language is, as we have 
already argued, characteristic of contractual relations, 
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but of executed, not executory, contractual relations. 
The United States, it is true, promise to allow the Chi- 
nese laborer to return. Whatever may be necessary for 
the Government to do in futuro may be executory, but 
his title to return is in presenti. That is to say, the act 
confers a vested right to return, using, for this purpose, 
the word “ight” as well as “ entitle.” 

In Fletcher vs Peck, 6 Cranch, 87, it was held that a 
grant is a contract executed. In the present case there 
is a grant—the grant, to a departing alien, of the free- 
dom of the United States, of the right to repass their 
boundaries, and again incorporate himself in the 
mass of persons within the jurisdiction and under the 
protection of the Constitution and laws of our country. 


The contract has been executed by him. True, he 
may never call for performance by the United States. 
But this is true of all contracts, which one party has 
executed, while the obligation of the other remains ex- 
ecutory. His effort to return is not performance by 
him. It is his call upon, or demand of the United 
States that they perform. 

In the motion to advance this case, our associates, 
Messrs. Brown and Riordan, made the following state- 
ment : 

„The Chinese Consulate General, at this port, in- 
forms us that the property interests in this country of 


the Chinese laborers, whose right to return has been 
abrogated, amounts to several millions of dollars.” 


This, though not proved as a fact in the case, may 
fairly be referred to an illustrative possibility. But 
the case of the appellant does not depend on his riches 
or poverty. He is a “laborer,” the constructor of 
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wealth, if not its possessor, and his “ inalienable right 
to the liberty of labor entitles him to the same judicial 
consideration, as if he were possessed of uncounted 
millions. 


III. 


Want of power to annul appellant's 
rights. 


Whether treated as a contract executory, a contract 
executed, or a vested right, the “ right,” the title of 
Chae Chan Ping, the privilege, or favor, or franchise, 
or liberty, (whatever it may be called), to which he be- 
came etitle by force of the. treaty, the statutes, his 
departure, the certificate, his re-entry and surrender of 
the certificate, is incapable of revocation by any act of 
the United States during time of peace with China. 


Mr. Madison, in his report to the General As embly 
of Virginia upon the Alien law, (Writings of James 
Madison, Vol. IV., page 526, ed. Lippincott, 1867 ; 
Virginia Report of 1799-1800, published in 1850, by 
J. W. Randolph, Richmond, Va., pp. 204-205), states 
the true rule thus: 


One argument offered in justification of this power 
exercised over aliens is, that the admission of them 
into the country being of favor, not of right, the 
favor is at all times revocable. 

To this argument it might be answered that, allow- 
ing the truth of the inference, it would be no proof of 
what is required. A question would still occur, 
whether the Constitution had vested the discretionary 
power of admitting aliens in the Federal Government 
or in the State Governments. 
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But it cannot be a true inference, that, because the 

admission of an alien is a favor, the favor may be re- 
voked at pleasure. A grant of land to an individual F 
may be of favor, not of right; but the moment the 
grant is made, the favor becomes a right, and must 
be forfeited before it can be taken away. To pardon 
a malefactor may be a favor, but the pardon is 
not, on that account, the less irrevocable. To 
admit an alien to naturalization is as much à fa- 
vor as to admit him to reside in the country; yet it 
cannot be pretended that a person naturalized can 
be — of the benefits any more than a native 
citizen can be disfranchised.” 


The rule thus stated by Mr. Maison was enforced 
by this Court in the case of a grant of land, by the 
State of Georgia, in Fletcher vs. Peck, 6 Cranch, 87. 


Chief Justice MARSHALL says, (page 135): 


“Ts the power of the Legislature competent to the 
annihilation of such title, and to a resumption of the 
property thus held? The principle asserted is, that 
one Legislature is competent to repeal any act which 
u former Legislature was competent to pass; and that 
one Legislature cannot abridge the powers of a suc- 
ceeding Legislature. The correctness of this principle, 
so far as respects general legislation, can never be 
controverted. But, if an act be done under a law, a 
succeeding Legislature cannot undo it. The past can- 
not be recalled by the most absolute power. Con- 
veyances have been made, those conveyances have 
vested| legal estates, and, if those estates may be seized 
by the sovereign authority, still, that they originally 
vested is « fact, and cannot cease to be a fact. When, 
then, a law is in its nature a contract, when absolute 
rights have vested under that contract a repeal of 
the Jaw cannot divest those rights; and the act of 
annulling them, if legitimate, is rendered so by a 
power applicable to the case of every individual in 
the community.” 


And again, (pages 136, 137) : 


Is a grant a contract? A contract is a compact be- 
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tween two or more parties, and is either executory or 
executed. An executory contract is one in which a 
party binds himself to do, or not to do, a · particular 
thing; such was the law under which conveyance was 
made by the Governor. A contract executed is one 
in which the object of* the contract is performed; 
and, this, says Blackstone, differs in nothing from a 
grant. The contract between Georgia and the pur- 
chasers was executed by the grant. A contract exe- 
cuted, as well as one which is executory, contains ob- 
ligations binding on the parties. A grant, in its own 
nature, amounts to an extinguishment of the right of 
the grantor, and implies a contract not to reassert 
that right. A party is, therefore, always, estopped by 
his own grant.” 


The power of the United States to impair the obli- 
vation of a contract is not expressly denied in the Con- 
stitution. It was unnecessary that it should be, for the 
Constitution is u grant of enumerated powers only, in- 
cluding those incidental or implied only when necessary 
to the exercise of granted powers. 

The reservation of the remaining or non-delegated 
powers to the States and the people was as fully estab- 
lished by the necessary implications of the Constitution, 
as afterwards by the express terms of the Tenth Amend- 
ment. The right to impair a contract is granted to the 
Government of the United States in the single case 
only of the adoption, 


“of uniform laws on the subject of bankruptcies 
throughout the United States.” 


As the power to impair contracts would otherwise 
have been reserved to the States and the people, it was 
necessary to deny its exercise to the States. Therefore 
the power to impair a contract cannot be exercised by 
either the Federal or State Governments. 
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In the Sinking Fund Cases, 99 U. S., 710, Chief-Jus- 
tice Waite, at page 718, says : 


„The United States cannot any more than a State 
interfere with private rights, except for legitimate gov- 
ernmental purposes. They are not included within the 
Constitutional prohibition which prevents States from 
passing laws impairing the obligation of contracts, but 
equally with the States they are prohibited from de- 
priving persons or corporations of property without 
due process of law. They cannot legislate back to them- 
selves, without making compensation, the lands they 
have given this corporation to aid in the construction of 
its railroad. Neither can they by legislation compel the 
corporation to discharge its obligations in respect to 
the subsidy bonds otherwise than according to the 
terms of the contract already made in that connection. 
The United States are as much bound by their con- 
tracts as are individuals. If they repudiate their obli- 
gations it is as much repudiation, with all the wrong 
and reproach that term implies, as it would be if the 
repudiator had been a State or a municipality or a citi- 
ven. No change can be made in the title created by 
the grant of the lands, or in the contract for the sub- 
sidy bonds, without the consent of the corporation. 
All this is indisputable.” 


The language of the three dissenting Judges, (Strong, 
Bradley and Field, JJ.), to the same effect, to be found 
ut pages 737, 745 and 764, has been quoted by our as- 
sociates, Messrs. Brown and Riordan, and need not be 


repeated here. 


If the guaranty of appellant's right to return to the 
United States contained in the treaty, statutes and 
certificate, be not considered as n right or title 
vested by contract, nevertheless it does not follow that 
it is revocable by act of Congress. 

The irrevocability of Crown or Governmental grants, 


- 
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even when made in the exercise of mere prerogative, or 
springing from motives of purely public policy, is es- 
tablished. Only the Judicial Department, and it not 
always, can annul them. . 

Pardons and commutations are irrevocable, (Knapp 
vs. Thomas, 39 Ohio St., 377), except in States where the 
act of 27 Edward 3, Chap. 2, has been adopted as part 
of the common or statutory law, nor can they be 
annulled under that act, except by scire fucias. What 
Mr. Justice Field, (Er parte Garland, 4 Wall, 380), calls, 


“the benign prerogative of mercy,” 


whether its exercise be the result of mere 
“grace and mercy,’ or of 


“ justice, supported by a wise public policy,” 


(Knapp vs. Thomas, 39 O. St., p. 381), is not sustained 
by any legal consideration, and certainly presents no 
such strong ground for denying the power of revoca- 
tion to the legislative and executive departments of 
government, as the case at bar. 


“ The only authority competent to set a patent aside, 
or to annul it, is vested in the Judicial Department of 
the Government; and this can only be effected by 
proper proceedings taken in the Courts of the United 
States.” United States vs, American Bell Telephone 
(., 128 U . S., 450. 


The elaborate examinations of this subject made by 
this Court in the case of the Cnited States vs. American 
Bell Telephone Company, and by the Supreme Court of 
Ohio in Knapp vs. Thomas, relieve us from the labor of 
further citation. The cases cited in the able and 
elaborate opinions of Mr. Justice Miller and Judge 
Okey, establish that the method of revoking revocable 
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Governmental grants, is by an appeal to the Judicial 
Department. That which Congress adopted in the 
present case, was borrowed from the despotic action to 
which kings were accustomed to resort in the rude and 
barbaric ages of the Plantagenets. Of this, Mr. Justice 
Miller says, in the Telephone case, 128 U. S., 459: 


“ Charters and patents authenticating grants of per- 
sonal privileges were in the earlier days of the English 
Government made by theCrown. They were supposed 
to emanate directly from the King, and were not issued 
under any authority given by Acts of Parliament, nor 
were they regulated by any statutes. Being, therefore, 
in their origin an exercise of his personal perogative, 
the power of revoking them, so far as they could be re- 
voked at all, was in the King and was exercised by him 
as a personal privilege. This mode of revoking patents, 
however, seems to have fallen into disuse, and the 
same end was attained by the issue of writs of scire 
Jucias in the name of the King to show cause why the 
patents should not be repealed or revoked.” 


Blackstone says, (I. Comm., 374), that— 


„A denizen is an alien born, but who has obtained ex 
donatione regis letters patent to make him an English 
subject, a high and incommunicable branch of the royal 
prerogative.” 


As the common law is now, such letters patent can 
only be canceled by scire fucias, and not thus even ex 
post facto, or for a cause, (e. g., the offense of being a 
Chinese laborer), existing when the patent was issued. 
Can it be possible that the Congress of the United 
States may exercise a despotic power denied to the 
monarchs of England ? 

We submit that it is altogether too late in 
the day for Congress, under the grant of limited 
powers contained in the Federal Constitution, to resort 
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to the disused methods of canceling personal privi- 
leges conceded by monarchs. Congress is not the King, 
and does not grant personal privileges, (although it may 
provide for granting privileges to persons), so that this 
method of cancelling Crown grants, to which the Kings 
of England once resorted, but have so long disused that 
it has ceased to be one of their prerogatives, is wholly 
inapplicable to u Government of law and right. It is 
true that in Spratt vs. Spratt, 4 Peters, 393, the irrevo- 
cability of certificates of naturalization wa; established 
by this Court, Chief Justice MARSHALL pronouncing 
the opinion, on the ground that the act of naturaliza- 
tion is judicial, and therefore not to be impeached 
collaterally. Nevertheless, we submit that, had Con- 
gress seen fit to confide the work of naturalization 
to the Executive Department, as might well have been 
done, certificates of citizenship would have been, ac- 
cording to established principles, irrevocable, except by 
judicial act. Such certificate of citizenship would have 
been analogous to the exclusive rights” conferred on 
authors and inventors, to land patents, to other executed 
grants of Government, to pardons and commutations, 
and charters granting franchises, as a fair, market, 
rectory or toll, and accepted charters of incorporation ; 
in all of which cases it is established, as the authorities 
cited above show, that only judicial, if any power, can 
annul the Governmental act. 

We have already directed attention to the fact that 
the effect of the judgment of the Circuit Court in this 
case was to banish or exile appellant. It may be 
contended that Congress possesses this power, and 
as the whole includes its parts, that this is a sufficient 
answer in this case, for the reason that if Chinese 


44 


laborers might be banished by act of Congress, their 
exclusion would not be unconstitutional, even if in 
breach of a contract to permit them to return: in other 
words, if their continued residence in the country after 
return, is subject to be terminated at any moment by 
an exiling act of Congress, that they cannot complain 
because such is the result of the present act. The power 
to return, even if secured by contract for which 
adequate consideration hal been given, would 
undoubtedly be of little value, if the right to remain 
after returning depended upon the caprice or whim of a 
political majority in the Senate and House of Repre- 
sentatives, whose action might be concurred in by the 
President. ‘The exercise of the power to expel or exile 
has been, in form at least, but once attempted in the 
history of the country, namely, in the passage of the 
“act concerning aliens,” approved June 25, 1798, 
which by its terms expired-two years from the date 
of its approval by President Adams. The first section, 
(1 Statutes at Large, 470), provided (italies in original): 


“That it shall be lawful for the President of the 
United States at any time during the continuance of 
this act, to order all such aliens as he shall judge dan- 
gerous to the peace and safety of the United States, or 
shall have reasonable grounds to suspect are concerned 
in any treasonable or secret machinations against the 
Government thereof, to depart out of the territory of 
the United States.” 


By other provisions, power was given to the President 
of the United States to license aliens ordered to de- 
part, so as to allow them to remain, and the alien 
ordered to depart but not departing, was liable if not 
so licensed, upon conviction, to imprisonment not ex- 
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ceeding three years, and could never thereafter become 
a citizen of the United States. 

The short term limited by the act itself, and possibly 
the omission to execute its provisions because of its 
extreme unpopularity, or doubts of its unconstitution- 
ality, prevented this act ever receiving judicial consid- 
eration. Mr. Justice Sronx, in his work on the Consti- 
tution, Sec. 1294, expresses no opinion on the subject. 
John C. Calhoun, while Vice-President, writing August 
28, 1832, to Governor Hamilton, spoke of the unconsti- 
tutionality of the Alien and Sedition laws as settled,” 
an opinion vigorously controverted by Judge Cool xx in 
a note to the section in his edition of Story on the Con- 
stitution. 

Dr. Von Holst, in u note to page 40 in his work on 
the Constitutional Law of the United States, speaking 
of the doctrine of State Sovereignty, says: 

„»The doctrine in its beginnings goes back to the last 
years of the eighteenth century. The hated Alien and 
Sedition laws, whose unconstitutionality will scarcely be 
questioned by any one to-day, gave the Legislatures of 


firginia and Kentucky the opportunity to proclaim 
the doctrine officially.” 


This power will hardly be claimed as sanctioned by 
contemporary construction. The Alien law was at 
once assailed on the ground of unconstitutionality 
as well as inexpediency, and its extreme unpopu- 
larity was one of the causes of a political revolution, 
which, but for the fact of slavery, and the use made of 
the heresy of nullification in theassaults upon the Alien 
and Sedition laws, might perhaps have remained un- 
checked until to-day. 


The Kentucky resolutions of 1798 were written by 
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Thomas Jefferson, and transmitted through Wilson 
Cary Nicholas and George Nicholas to John Brecken- 
ridge, (afterwards, 1805-7, Attorney-General of the U. 
S.,) who presented them, making some changes 
not important iu the present discussion, to the Legis- 
lature of Kentucky. The fourth of these, in its origi- 
nal form, is to be found at page 466 of volume 9, (ed. 


Riker, Thorne & Co., 1854), of the writings of Thomas 
Jefferson, as follows : 


“ Resolved, that alien friends are under the jurisdiction 
and protection of the laws of the State wherein they 
are: that no power over them has been delegated to 
the United States, nor prohibited to the individ- 
ual States, distinct from their power over citizens. 
And it being true as a general principle, and one of the 
amendments to the Constitution having also declared, 
that the powers not delegated to the United States by 
the Constitution, nor prohibited by it to the States are 
reserved to the States respectively, or to the people,” 
the act of the Congress of the United States, passed 
the day of July, 1798, intitutled “ An Act con- 
cerning Aliens, which assumed power over alien 
friends not delegated by the Constitution, is not law, 
but is altogether void, and of no force.” 


This resolution, in the form in which it was first 
cast by the pen of Thomas Jefferson, except that the 
word “entitled” was substituted for“ intitutled,” and 
“22nd day of June,” for day of July,” was adopted, 
(two votes only to the contrary), by the House of Repre- 
sentatives of Kentucky, November 10th, 1798, by the 
Senate unanimously, November 13, 1798, followed by 
the approval of Governor Garrard. It is an interesting 
fact that its passage is authenticated by the signature 
of Thomas Todd, Clerk of the House of Representatives, 
who for fifteen consecutive years from the organi- 
vation of the State Government filled that office, 
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who shared the constitutional opinions of the mem- 
bers, and who, (appointed by President Jefferson 
in 1807), was the first. and, until his death in 
1826, the only Justice of, this Court residing west of 
the Alleghanies. 


The Virginia resolutions of 1798, written by James 
Madison, and proposed by John Taylor of Caroline, 
(Vol. IV., Elliot's Debates, p. 528), contain the follow- 
ing passage : 

“ That the General Assembly doth particularly PRO- 
TEST against the palpable and alarming infractions of 
the Constitution, in the two late cases of the ‘Alien and 
Sedition acts,’ passed at the last session of Congress, 


the first of which exercises powers nowhere delegated 
to the Federal Government, * * 5 » * * 


In the address of the General Assembly of Virginia, 
Iiid., p. 531, which accompanied the: Resolutions of 
1798, it is said that 


“ all the preceding arguments arising from a defi- 
ciency of constitutional power in Congress, apply to 
the Alien Act; and this act is liable to other objections 
peculiar to itself. If a suspicion that sliens are danger- 
ous, constitute the justification of that power exercised 
over them by Congress, then a similar suspicion will 
justify the exercise of a similar power over natives; bo- 
cause there is nothing in the Constitution distinguish- 
ing between the power of a State to permit the resi- 
dence of natives and aliens. It is, therefore, a right 
originally possessed, and never surrendered by the 
original States and which is rendered dear and valuable 
to Virginia, because it is assailed through the bosom of 
the Constitution, and because her peculiar situation 
renders the easy admission of artisans and laborers an 
interest of vast importance.’ 


The Kentucky resolutions were communicated to all 
the States, and met with adverse responses from sev- 
eral. Most of these placed their objection to the 
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resolutions upon the ground that final judgment 
on questions of constitutionality is committed by 
the Constitution to this Court, and not to the State 
Legislatures. In two instances, however, (Massachu- 
setts and New Hampshire), attempts were made to 
present arguments in favor of the constitutionality of 
the alien and sedition laws. The character of these re- 
sponses is such as to make them important in the pres- 
ent discussion, for they support the alien law almost if 
not entirely by reference to war powers. The Legisla- 
ture of Massachusetts, on February 13th, 1799, adopted 
a response to Virginia, from which we make the fol- 
lowing quotation, being all which relates to the alien 
law : 


“The Legislature of Massachusetts, although they 
do not themselves claim the right, nor admit the au- 
thority, of any of the State Governments to decide upon 
the constitutionality of the acts of the federal govern- 
ment, still, lest their silence should be construed into 
disapprobation, or at best into a doubt of the constitu- 
tionality of the acts referred to by the State of Vir- 
ginin; and, as the General Assembly of Virginia has 
called for an expression of their sentiments, do 
explicitly declare, that they consider the Acts of Con- 
gress, commonly called the ‘ Alien and Sedition Acts’ 
not only constitutional, but expedient and necessary ; 
that the former act respects a description of persons 
whose rights were not particularly contemplated in the 
Constitution of the United States, who are entitled only 
to a temporary protection, while they yield a temporary 
allegiance ; a protection which ought to be withdrawn, 
whenever they become dangerous to the public safety, 
or are found guilty of treasonable machination against 
the Government ; that Congress, having been especially 
entrusted by the people with the general defense of the 
nation, had not only the right but were bound to pro- 
tect it against internal, as well as external foes. 

That the United States, at the time of passing 
the act concerning aliens, were threatened with 
actual invasion, had been driven, by the unjust 
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und ambitious conduct of the French Government 
into warlike preparations, expensive and burdensome, 
and had then, within the bosom of the country, 
thousands of aliens, who, we doubt not, were ready to 
co-operate in any external attack. 

It cannot be seriously believed that the United 
States should have waited till the poignard had in fact 
been plunged. The removal of aliens is the usual pre- 
liminary of hostility, and is justified by the invariable 
usages of nations. Actual hostility had unhappily long 
heen experienced, and a formal declaration of it the 
Government had reason daily to expect. The law 
therefore was just and salutary, and no officer could, 
with so much propriety be entrusted with the execution 
of it, as the one in whom the Constitution has reposed 
the executive power of the United States.” 


The Legislature of New Hampshire, on June 15th, 
1799, took the same ground, by adopting the views of 
the minority of the Virginia Legislature. We quote 
from this response, as follows, (italics ours) : 


„That if the Legislature of New Hampshire, for mere 
speculative purposes, were to express an opinion on 
the acts of the General Government, commonly called 
the ‘ Alien and Sedition Bills,’ that opinion would un- 
reservedly be that those acts are constitutional and in 
the present critical situation of our country, highly ex- 
pedient. 

That the constitutionality and expediency of the 
acts aforesaid have been very ably advocated and 
clearly demonstrated by many citizens of the United 
States, more especially hy the minority of the Creneral 
Assembly of Virginia.” 


It must be remembered that the alien Jaw did not 


authorize the President to order the removal of all 


aliens, but of two classes only, namely, those he might— 
„judge dangerous to the peace and safety of the 
United States, or shall have reasonable grounds to 


suspect are concerned in any treasonable or secret 
machination against the Government.” 


The order of the President, in the execution of this 
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act, therefore, being directed against dangerous or 
hostile aliens only, was itself an act of war or quasi- 
war. 

The debate on the Virginia resolutions was reprinte:| 
at Richmond, in 1850, by J. W. Randolph, in a small 
volume entitled : 

“The Virginian Report of 1799-1800, touching the 
Alien and Sedition Laws; together with the Virginia 
Resolutions of December 21, 1798, the debate and 
proceedings thereon in the House of Delegates of 
Virginia, and several of their docuinents illustrative of 
the report and resolutions.” 


We make the following extracts from the arguments 
of the leaders of the minority referred to in the resolu- 
tions of the New Hampshire Legislature, viz.: George 
Keith Taylor, of Prince George ; General Henry Lee, 
of Westmoreland, (“ Lighthorse Harry”), William 
Cowan, of Lunenburg, and Archibald Magill, of Fred- 
erick. These gentlemen relied mainly upon the war 
powers of the Federal Government. Mr. Taylor, their 
leader, argued, (page 30), that aliens come into any 
country by permission, not right. After quoting 
Vattel, page 100, Section 231, and Blackstone’s Com- 
mentaries, Vol. 1, page 259, to show that by the law of 


nations, (italics in the original), he added, 


It is left in the power of all States to take such 
measures about the admission of strangers as they 
think convenient; that so long as their nation contin- 
ued at peace with that in which they resided, and that 
they behaved themselves peaceably, they were under 
the protection of the government of that nation, though 
liable to be sent or ordered away, whenever that gov- 
ernment saw occasion, or its safety required it. If 
there were nothing then, he said, in the Constitution 
of the United States, respecting the migration of per- 
sons, the doctrine of the law of nations, which he had 
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read, was sound, and the General Government might by 
that lawfully restrain or regulate the entry of aliens, 
and order them away if necessary” (p. 31). 


He quoted the first clause of the ninth section of the 
first article of the Constitution, viz.: that Congress 
shall not prohibit, before 1808, 


The migration or importation of such persons as 
any of the States now existing shall think proper to 
ndmit,” 


and «lmitted that— 


The clause read, then, took away from Congress the 
right of prohibiting migration within a limited time. 
But though the entry was prevented, the question then 
recurred, was their removal when dangerous prevented 
also ? ” 


Upon this he argued thus 


“ By the general law of nations he said the admis- 
sion of aliens into a country was altogether a matter of 
grace. They might therefore be removed by the gov- 
ernment of the country, whenever it was deemed neces- 
sary. If the General Government, then, possessed not 
the power of removal, one great mischief of a general 
nature, which it was intended to remedy, would remain 
as before.” 


He called attention to the situation of America and 
Frarce at the time of the passage of the alien law, saying: 


It was true there was no declaration of war between 
them, but they were not at peace. He enumerated 
their various acts of hostility towards us, and then 
asked if there was no danger to be apprehended from 
aliens of that county. He himself thought there was. 
He related, also, the numerous designs and machina- 
tions which they had been contriving against us. He 
deemed it therefore highly necessary that the Geueral 
Government, established for general benefit and com- 
mon protection, should possess the power of removin 
them. But, if the law of Congress were to be cons 


unconstitutional, the General Government could not 
remove them. 


He continued his argument, deriving the power to 
pass the act in question, (page 32), from the preamble 
to the Constitution — 


„ That, he said, declared the Constitution to be 
formed in order to form a more perfect union, establish 
justice, insure domestic ¢ranquility, provide for the 
common defense, promote the general welfare, and 
secure the blessings of liberty to ourselves and our 
posterity. The passage of an alien law then, he said 
was justifiable for the purpose of answering the four 
great ends last mentioned in the preamble, which 
showed the object and intention of the Constitution. 
But he said there was something in it more positive. 
He called their attention to that clause in the enumera- 
tion of the powers of Congress to define and punish 
piracies and felonies committed on the high seas, and 
against the law of wittions, and said aliens \ were within 
it, since for an alien to conspire against the peace of 
the nation, which permitted him a_ residence therein, 
was an offense against the law of nations. He further 
read the clause declaring that the United States would 
guarantee to the several States a republican form of 
government, and protect each of them agamst mera- 
sion. He relied much upon the. term profect used 
in that clause. Protection, he said, was u prevent- 


ing, a guarding against. * * * A law sending 
away dangerous aliens was a cautionary law, tend- 
ing to protect the States. But such a law 


must always be temporary. It could not be per- 
manent. It could continue only so long as — 
ger existed. It would effect only dangerous per- 
sons. Aliens could only be dangerous in times, 
of war, or in times verging towards war. In times 
of safety such n law would be unnecessary and im 
proper. He agreed, therefore, that a permanent law 
of that kind including all aliens, passed before 1808, 
would be unconstitutional ; since it might actually de- 
feat the 9th section. But that a temporary law passed 
only for the purpose of ordering away dangerous aliens, 
was a law of protection to the States. 


On another day, Mr. Taylor again argued in defense 
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of the constitutionality of the alien law, under the 
powers to call forth the militia, to suppress insurrec- 
tions and repel invasions, and to protect each State 
against invasion and domestic violence, urging that, 
(p. 131): 


Protection necessarily implies and includes the 
prevention of mischief and danger. In Hrotecting the 
States, then, against invasion, Congress must use the 
means of preventing the evil; and the clause before re- 
cited gives them in express terms the power to make 
all laws necessary and proper for carrying into execu- 
tion any power vested in them by the Constitution. 
Congress then foresaw, from the dispute existing be- 
tween the United States and France, that war might 
be the probable result, and that invasion might be the 
consequence of war. To protect the States against this 
invasion, a proper measure appeared to be the exclusion 
of dangerous aliens. They were vested by the Consti- 
tution with power to pass all laws necessary and proper 
to protect the States against invasion, and they therefore 
constitutionally passed the alien -law.” 


Mr. Magill argued, (page 73), that : 


„When the alien law had passed, there was good 
cause to apprehend danger from without, and from 
aliens within our territory; to guard against their at- 
tempts was proper.” 


Mr. Cowan, (page 101), argued that : 


„By the Constitution, a power was given to Congress 
to repel, and to protect against invasion, and to make 
any law to carry its measures into effect. What could 
be the meaning, then, of those clauses? The terms, 
to repel the invasion, and protect against invasion, 
give different powers. Could it be thought proper, that 
the General Government should have no power to defeat 
u plan before it was matured ? It must be inferred, 
then, from such words, that Congress had the power to 
take such measures as would secure the people.” 


General Lee argued, (page 105), that : 
„The law was in its nature preventive, and sprung from 
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the right of duty of Government to protect the States 
from invasion. The exercise of this right belonged to 
Congress, and they were the sole judges of the expedi- 
ency. In their decision, all ought toacquiesce. * * * 
During the debate, it had been well observed by the 
worthy member from Lunenburg, that the injustice of 
France might be considered as the soot of these 
measures, and that it was not easy to discuss the latter, 
without reference to the former. This remark was cer- 
tainly true, and must have been felt by every gentleman 
engaged in the discussion. In case of an invasion, a 
measure, dependent only on its practicability, of which 
practicability our venomous and insatiable foe was the 
sole judge, what keen and operative aid might not be 
afforded by the numerous aliens, long fostered by 
American hospitality, and anxious for an opportunity 
to display their ingratitude, if we might be permitted 
to form an opinion of their future conduct by the zeal 
with which they labored to expel from the breasts of 
our citizens all respect for religion and government ; 
preparing, as far as was in their power, the American 
people for the reaction of the French and Saint Domingo 
tragedies.” 


On another day, General Lee, page 154) : 


As to the alien and sedition laws, * * contended 
that the only rea/ view in passing them, was to protect 
us from foreign invasion.” 


At the next session of the Virginia Legislature, the 
resolutions of 1798 were sustained in an elaborate 
report, (occupying pages 189-233 of the pamphlet already 
referred to, and being the same report from which we 
have already quoted, wife, pp. 37, 38). This report was 
written by James Madison. With regard to the alien 
law, the position of its eminent author and of the major- 
ity of the Legislature which adopted the report, is stated 
at page 203, thus : 


With respect to alien enemies, no doubt has been 
intimated as to the federal authority over them; the 
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Constitution having expressly delegated to Congress 
the power to declare war against any nation, — of 
course, to treat it and all its members as enemies. 
With respect to aliens who are not enemies, but mem 
bers of nations in peace, and amity with the United 
States, the power assumed by the Act of Congress is 
denied to be constitutional; and it is, accordingly, 
against this act that the protest of the General Assem- 
bly is expressly and exclusively directed. A third 
observation is, that were it admitted, as is contended, 
that the ‘act concerning aliens’ has for its object not a 
penal, but a preventive justice, it would still remain to 
be proved that it comes within the constitutional 
power of the federal legislature, and if within its 
power that the legislature has exercised it in 
um constitutional manner. But, in 
the last place, it can never be admitted, that the 
removal of aliens, authorized by the act, is to be con- 
sidered, not as punishment for an offense, but as a 
ineasure of precaution and prevention. If the banish- 
ment of an alien from a country into which he has been 
invited, as the asylum most auspicious to his happiness ; 
x country where he may have formed the most tender 
of connections, where he may have vested his entire 
property, and acquired property of the real and perma- 
nent, as well as the movable and temporary kind ; 
where he enjoys under the laws a greater share of the 
blessings of personal security and personal liberty than 
he can elsewhere hope for, and where he may have 
nearly completed his probationary title to citizenship ; 
if, moreover, in the execution of the sentence against 
him, he is to be exposed, not only to the ordinary 
dangers of the sea, but to the peculiar casualties inei- 
dent to a crisis of war, and of unusual licentiousness on 
that element, and possibly to vindictive purposes which 
his emigration itself may have provoked ; if a banish- 
ment of this sort be not a punishment, and among the 
severest of punishments, it will be difficult to imagine 
u doom to which the name can be applied. * * * 
Again, it is said, that aliens not being parties to the 
Constitution, the rights and privileges which it secures 
cannot be at all claimed by — 

To this reasoning also, it might be answered, that 
although aliens are not parties to the Constitution, 
it does not follow that the Constitution has vested 
in Congress an absolute power over them. The 
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parties to the Constitution may have granted, or re- 
tained, or moditied the power over aliens, without re- 
gard to that particular consideration. 

But a more direct reply is, that it does not fol- 


low, because aliens are not parties to the Constitu- 


tion, as citizens are parties to it, that whilst they act- 
ually conform to it, they have no right to its protection. 
Aliens are not more parties to the laws than they are 
parties to the Constitution; yet, it will not be dis- 
puted, that as they owe, on one hand, a temporary 
obedience, they are entitled in return to their protec- 
tion and advantage. * * It is said, further, that 
by the law and practice of nations, aliens may be re- 
moved at discretion for offenses against the law of na- 
tions; that Congress are authorized to define and 
punish such offenses ; and that to be dangerous to the 
peace of society is, in aliens, one of those offenses. 

The distinction between alien enemies and alien 
friends is a clear and conclusive answer to this argument. 
Alien enemies are under the law of nations, and liable 
to be punished for offenses against it. Alien friends, 
except in the single case of public ministers, are under 
the municipal law, and must be tried and punished ne- 
cording to that law only. This argument also, by re- 
ferring the alien act to the power of Congress to define 
and punish offenses against the law of nations, vields 
the point that the act is of a penal, not merely of a 
preventive operation. It must, in truth, be so consid- 
ered. And if it be a penal act, the punishment it in- 
flicts must be justified by some offense that deserves 
it.” 


Mr. Madison argues at length that alien friends can- 
not be punished except for their own offenses, not for 
offenses committed by the nation of which they make 
part; that the alien act is not agreeable to the general 
practice of nations, which authorizes the expulsion of 
alien enemies, not alien friends; that it is not sustain- 
able by the power of Congress to grant letters of 


marque and reprisal, because, 


“Tt must be considered as an abuse of words to call 
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the removal of persons from a country, a seizure or re- 
prisal on them; 


and that the right of removing aliens is not inci- 
dent to the war powers vested in Congress by the 
Constitution, because, 


„The removal of alien enemies is an incident to the 
power of war; that the removal of alien friends, is not 
an incident to the power of war. It is said, that Con- 
gress are by the Constitution to protect each State 
against invasion ; and that the means of preventing in- 
vasion are included in the power of protection against 
it. * * Invasion is an operation of war. To 
protect against invasion is an exercise of the power of 
war. A power, therefore, not incident to war, cannot 
be incident to a particular modification of war. And 
as the removal of alien friends, has appeared to be no 
incident to a general state of war, it cannot be incident 
to a partial state, or a particular. modification of war. 
Nor can it ever be granted, that -a power to act ona 
case when it actually occurs, includes a power over all 
the means that may fend to prevent the occurrence of 
the case.” 


Extracts from the debates in the Virginia legislature, 
and from the report of Mr. Madison, might be extend - 
ed much further, but it is believed to be unnecessary. 


At the date of the passage of the “ Alien law,” war 
with France was imminent. On July 6th, 1798, 

“An Act respecting Alien Enemies,” 
was approved by President Adams, and became and 
still is the law of the land, (1 St. at L., 577; Rev. St., 
Sections, 4067-4070). The first Section of this act 
begins with these words : 

“That whenever there is a declared war between 
the United States and any foreign nation or gov- 


ernment, or any invasion or predatory incursion shall 
be perpetrated, attempted or threatened against the 
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territory of the United States by any foreign nation or 
government, and the President makes public proclama- 
tion of the event, all natives, citizens, denizens, or sub- 
jects of the hostile nation or government, being males 
of the age of fourteen years and upwards, who shall 
be within the United States, and not actually natural- 
ized, shall be liable to be apprehended, restrained, 
secured, and removed, as alien enemies.” 


The same section further provides that the President 
shall be authorized in his proclamation to direct, 


“the conduct to be observed on the part of the United 
States, towards the aliens who become so liable. 
The manner and degree of the restraint to which 
they shall be subject, and in what cases, and upon 
what security their residence shall be permitted, 
and to provide for the removal of those, who, not being 
permitted to reside within the United States, shall re- 
fuse or neglect to depart therefrom; and to establish 
any other regulations which are found necessary in 
the premises and for the public safety.” 


The next section provides for granting time for re- 
moval, (as may be fixed. by treaty, or, in the absence of 
treaty-provisions, as may be reasonable), and for the 
removal from the United States of resident aliens, (with 
their property), who may be charged with actual hostility 
or other crimes against public safety. The second and 
other sections of this act confer power on the Courts of 
the United States, and the marshals of the several dis- 


tricts to execute its provisions. 


Whatever may have been true of “ the act concern- 
ing aliens,” commonly called the “ Alien act,” the 
statute last referred to was undoubtedly originally 
passed in the exercise of the war powers of the United 
States, with a view to preparation for actual hostilities 
with France. It has been continued in force, as a 
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measure of prudent precaution, to meet the danger of 
hostilities with other nations. 


It was followed by an act, approved July 7th, 1798, 


“to declare the treaties heretofore concluded with 
France no longer obligatory on the United States,” (1 
Stat. at Large, 578), 

and on July 9, 1798, (Do., 578), by an act authoriz- 
ing the capture and forfeiture of armed French ves- 
sels of war by public armed vessels of the United 
States ; also providing for commissioning privateers 
for the same purpose. 


The grounds upon which the constitutionality of the 
alien law was sustained at the time are futher shown 
by the report of the select committee of the House of 
Representatives, consisting of Chauncey Goodrich, of 
Connecticut, (Chairman), Thomas Pinckney, of South 
Carolina, John Nicholas, of Virginia, William Craik, of 
Maryland, and Thomas Hartley, of Pennsylvania, (to 
whom had been referred numerous petitions praying for 
the repeal of the alien and sedition laws), made to the 
House of Representatives, February 21, 1799. 

This report, with the argument of Albert Gallatin in 
reply, is contained in the third volume of the “ Annals 
of Congress,” beginning at page 2986. 

From the report we make the following extracts : 


It is contended that Congress have no power to 
pass a law for removing aliens. 

To this it is answered, that the asvlum given by a 
nation to foreigners, is mere matter of favor, resumable 
at the public will. On this point, abundant authorities 
might be adduced, but the common practice of nations 
attests the principle. 

The right of removing aliens, as an incident to the 
power of war and peace, according to the theory of the 
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Constitution, belongs to the Government of the United 
States. By the Fourth Section of the Fourth Article 
of the Constitution, Congress is required to protect 
each State from invasion, and is invested by the Eighth 
Section of the Fifth Article, with power to make all 
laws, which shall be proper tocarry into effect all 
powers vested by the Constitution in the Government 
of the United States, or in any department, or officer 
thereof; and to remove from the country, in times of 
hostility, dangerous aliens, who may be employed in 
preparing the way for invasion, is a measure necessary 
for the purpose of preventing invasion, and of course, a 
measure that Congress is empowered to adopt.” 


The Committee then proceed to answer the argument 
against constitutionality, founded on the ninth section 
of the first article of the Constitution, arguing, 

First, that this provision relates only to the importa- 
tion of slaves; and 


“ Secondly. It is answered, that to prevent emigra- 
tion in general, is a very different thing from sending 
off, after their arrival, such emigrants as might abuse 
the indulgence, by rendering themselves dangerous to 
the peace or safety of the country, and that if the Con- 
stitution in this particular should be so construed, it 
would prevent Congress from driving « body of armed 
men from this country, who might land with views evi- 
dently hostile. 

Thirdly. That as the Constitution has given to the 
States no power to remove aliens during the period of 
the limitation under consideration, in the meantime on 
the construction assumed, there would be no authority 
in the country empowered to send away dangerous aliens, 
which cannot be admitted ; and that on a supposition 
the aforesaid restrictive clause included every descrip- 
tion of emigrants, the different sections must receive 
such a construction as shall reconcile them with each 
other; and according to a fair interpretation of the 
different parts of the Constitution, the section cannot 
be considered as restrictive on the power of Con 
to send away dangerous foreigners in times of threat- 
ened or actual hostility. And though the United 
States, at the time of passing this act, were not in a 
state of declared war, they were in a state of partial 
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hostility, and had power, by law, to provide, as by 
this act they have done, for removing dangerous 
aliens.” 

The question whether the „Alien act” was, in fact, 
and in view of the acts last quoted, a war measure, 
and defensible under the war powers of the Federal 
Government is now one of historic interest only. If it 
were a war measure—if it were, being such, sustainable 
as not in conflict with the Constitution—it presents no 
precedent for the legislation employed for the banish- 
ment of Chae Chan Ping. There is no war with China. 
None is threatened or apprehended. The Exclusion 
act was passed with reference to no such possibility, 
even remote. No Chinese laborer is “ dangerous to the 
peace and safety of the United States; none is engaged 
in“ treasonable or secret machinations against the Gov- 
ernment.” ‘ Chinese cheap labor is the only dan- 
gerous machination this harmless, amiable and useful 
person is guilty of, or purposes to ruin this country 
with. 

If the constitutionality of the Alien act” could 
only be maintained, as attempted in Massachusetts and 
Virginia, by reference to the war powers of the Govern- 
ment, then it is clear that the Exclusion act, being 
passed and intended to operate during peace with 
China, must find some support elsewhere than in the 
history of the Alien act” of 1798. 

The fact that the statesmen aud jurists of the Fed- 
eral party, living so soon after the formation of the 
Constitution, defended that measure only by reference 
to war powers, is cogently persuasive to the conclu- 
sion that the Exclusion act is, in its application to 
outstanding certificates, unconstitutional, and should 
be so declared by this Court. 
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IV. 
Residence of Chae Chan Ping. 


Chae Chan Ping is a Chinese laborer, a subject of the 
Emperor of China, not a citizen of the United States of 
America. Nevertheless, he is a person, and, us 
such, within the protection of the H ] amendment to 
the Constitution of the United States: 


“No person shall be deprived of life, 
liberty or property without due process of law,” 


and of the fourteenth amendment to the Constitution 
of the United States : 


“Nor shall any State deprive any person of life, 
liberty or property without due process of law.” 


Chae Chan Ping is a resident of the State of Cali- 
fornia ; his domicile is there, not elsewhere. Judge 
CooLEV says, (Constitutional Limitations, side page 600): 


A person's residence is the place of his domicile or 
the place where his habitation is fixed without any 
present intention of removing therefrom. * * * 
Every person, at all times, must be considered as hav- 
ing a domicile somewhere, and that which he has 
acquired at one place is considered as continuing until 
another is acquired at a different place. * 
Temporary absence from one’s home with continuous 
intention to return, will not deprive one of his residence, 
even though it extend through a series of years.” 


Dr. Woolsey says, (International Law, 5th ed., Sec. 
71): 


“And when once domicile is acquired, it is not 
shaken off by occasional absence for the sake of busi- 
ness or pleasure, or even by visits to a former domicile, 
or to one's native country.” 
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And Judge Srory, (Conflict of Laws, Sec. 41) says: 


By the term domicile, in its ordinary tation, is 
meant the place where a person lives, or has his home. 
In this sense, the place where a person has his actual 
residence, inhabitancy or: commorancy, is sometimes 
called his domicile. In a strict and legal sense, that is 
properly the domicile of a person where he has his true, 
fixed, permanent home, and principal establishment, and 
to which, whenever he is absent, he has the intention 
of returning, (animus revertendi}.” 


In Section 46, the author treats of the— 


acquisition and change of domicile,” 


and classifies the legal propositions governing the same 
into rules, part of which we quote : | 


“ Thirteenthly. Residence in a place, to produce a 
change of domicile, must be voluntary. If, therefore, it 
be constraint or involuntary, as by banishment, arrest 
or imprisonment, the antecedent domicile of the party 
remains.” 


This establishes that, notwithstanding his banish- 
ment by the judgment of the Circuit Court, Chae Chan 
Ping even now retains his domicile in California. 


“ Fourteenthly. The mere intention to acquire a new 
domicile, without the fact of an actual removal, avails 
nothing ; neither does the fact of removal without the 
intention. * * * 

Sixteenthly. A domicile once acquired remains until a 
new one is acquired. It is sometimes laid down that a 
person may be without any domicile ; as if he quits a 
place with an intent to fix in another place, it has been 
said that while he is in transite he has no domicile. 
* * But the more correct principle would seem to 
be, that the original domicil is not gone until a new one 
has been actually acquired, facto et animo. 

Seventeenthly. If a man has acquired a new domicil 
different from that of his birth, and he removes from it 
with an intention to resume his native domicile, the 
latter is reacquired, even while he is on his way, in 
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itinere, for it reverts from the moment the other is given 
up.” : 


This seventeenth rule of Judge Story has no applica- 
tion to this case, for want of testimony of any intention 
of Chae Chan Ping to resume his native domicile. The 
proof is the other way. Inasmuch as upon leaving San 
Francisco, he took the trouble to procure a certificate 
of “ right to return, which entitled him to resume 
his acquired residence de facto, the reasonable pre- 
sumption is that he then intended to return, and not to 


„% resume his native domicile.” 


That San Francisco, California, is the place of 
domicile or residence of Chae Chan Ping is proved by 
the Record in this case. It is named as his— 


“last place of residence,” 


(in which he had continuously in fact resided, following 
his occupation as laborer for twelve years prior to June 
2d, 1887), in the certificate furnished him by the Col- 
lector of Customs of the Port of San Francisco, on 
the occasion of his departure for China, for the pur- 
pose of entitling him to return to the United States. 
This being the object of the certificate, as stated on its 
face, and defined in the act of Congress, under which 
it was issued, there could be no stronger evidence that 
Chae Chan Ping left the United States animo revertendi, 
which purpose he was endeavoring to effect when he 
embarked at Hong Kong on the steamer “ Belgic” for 
San Francisco, and in fact completed, (as far at least 
as any action of his could), when he reached the latter 
port six days after the passage of the Exclusion act. 
We, therefore, conclude that all the protection 
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afforded to the life, liberty and property of an alien 
resident of the United States, as a person,” contem- 
plated and referred to in the Afth and fourteenth amend- 
ments of the Federal Constitution, belonged to Chae 
Chan Ping, when the steamer “Belgic” entered the 
harbor of San Francisco on the 7th day of October, 
1888, and he once more resumed, (or attempted to 
resume), his actual residence in that city. In 
legal contemplation he had remained a resident 
of San Francisco, California, during his temporary 
absence, viz., from the second day of June, 1887, to 
the seventh day of October, 1888. In point of fact, 
he resumed, (as far as he could), his residence, 
changing it from a residence de jure to one de facto, 
the moment the steamer Belgie entered the port 
of San Francisco, and came withim the jarisdiction of 
the Courts of the United States, reaching soil upon 
which their writ of habeas corpus might lawfully be 
served, and their judgments of deliverance executed. 
We do not claim that, because Chae Chan Ping had 
already reached California soil, when the Collector 
refused to permit him to land, he thereby acquired 
greater or other rights than those of other certificate 
holders, who, like him, had left the United States with 
the intention of returning. Such exclusion is, in effect, 
banishment, or exile, in the case of every Chinese laborer 
legally resident in the United States, although, at the 
time of the passage of the act, he may be temporarily 
absent, even on a visit to his native country. For it 
deprives the certificate holder of his domicile ; which is 
nothing but expulsion under another name. This case, 
therefore, involves the rights of all certificate holders 
who, after leaving the United States, have not acquired 
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residence elsewhere. And any one of them can easily 
reach our borders, so as to n. ake the facts of the present 
case his own, except that appellant was in fact en voyage 
in return to his home at the date of the passage of the 


Exclusion act. 


V. 


Expulsion of Chinese laborers not the 
exercise of police powers. 


Such expulsion, whether at the time of the passage 
of the law, the Chinese laborer were or not actually 
within the country, is the confiscation of his domicile, 
(without compensation). If he were actually within 
the country, then he is de facto expelled. If, having 
acquired a legal domicile or residence under the 
invitations of the treaties, but being temporarily absent 
at the time of the passage of the act, he be not 
personally expelled, but only prevented from return- 
ing, then the effect of the act is, in addition to his 
personal exclusion, to deprive him of the residence 
which he had lawfully acquired. By this process 
he is at once deprived both of liberty and property, for 
his domicile—his legal right tu residence—is property. 

It is not material, however, to continue the discussion 
whether his domicile be property or not. He is effec- 
tually deprived of his liberty by being robbed of his 
legal domicile, and this is as clearly forbidden to be 
done by the United States, by the Fifth Amendment, 
and by any State, by the Fourteenth Amendment, as 


the confiscation of his tangible property or other choses . 


in action. 
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The exclusion of Chinese laborers not legally domi- 
ciled within the United States, in other words, the 
power to refuse their admittance into the country, they 
having no residence or other previously acquired rights 
of any kind here, must be sustained, if at all, under the 
power 
“to regulate commerce with foreign nations and among 
the several States and with the Indian tribes.” 

But it needs but little argument to show that the ex- 
pulsion of a resident Chinese laborer, or the exclusion 
from his legal domicile of a resident Chinese laborer 
temporarily absent on a visit to his native land or else- 
where, is not a regulation of commerce. If it be such, 
then why is it not competent for Congress, under the 
power to regulate commerce between the States, to for- 
bid the emigration of domiciled Chinese laborers, or 
other alien residents, from the State in which they are 
domiciled, or from one State to another? The answer 
is twofold: First, such a law would not be a regulation 
of commerce ; and, secondly, it would deprive its victims 
of liberty and property without due process of law,” 
contrary to the Vith Amendment to the Constitution. 

In Munn vs. Illinois, 94 U. S., 142, Mr. Justice Frevp, 
speaking of the Fourteenth Amendment, and of course 
of the same language included in the Fifi, Amend- 
ment, says: 

“ By the term liberty, as used in the provision, 
something more is meant than mere freedom from phys- 
ical restraint or the bounds of a prison. It means 
freedom to go where one may choose, and to act in 
such manner, not inconsistent with the equal rights of 
others. as his judgment may dictate for the promotion 
of his happiness ; that is, to pursue such callings and 


avocations as may be most suitable to develop his ca- 
pacities, and give to them their highest enjovment.” 
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The deprivation of “liberty,” which the /7/th and 
Fourteenth Amendments of the Federal Constitution 
permit, when sanctioned “ by due process of law,” can 
only be defended in cases in which the “ due process of 
law is 


“a legitimate exertion of the police powers of the 
State. (Mugler ra. Nansas, 123 U. S., 661). 


But it is manifest that the expulsion of Chinese la- 
borers cannot be the exercise of police powers, for they 
are reserved by the States, not confided to the Federal 
Government. 

In Barbier vs. Connolly, 113 U. S., at p. 31, Mr. Justice 
Filo, reporting the unanimous opinion of the Court, 
announces that, 7 


“The Fourteenth Amendment * * undoubt- 
edly intended not only that there should be no arbitrary 
deprivation of life.or liberty, or arbitrary spoliation of 
property, but that equal protection and security should 
be given to all under like circumstances in the enjoy- 
ment of their personal and civil rights; that all persons 
should be equally entitled to pursue their happiness 
and acquire and enjoy property ; that they — | have 
like access to the courts of the country for the protec- 
tion of their persons and property, the prevention and 
redress of wrongs, and the enforcements of contracts ; 
that no impediment should be interposed to the pur- 
suits of any one, except as applied to the same pursuits 
by others under like circumstances ; that no greater 
burdens should be laid upon one than are laid upon 
others in the same calling and condition, and that in 
the administration of criminal justice no different or 
higher punishment should be imposed upon one than 
such as is prescribed to all for like offenses.” 


Of course, the same is true of the same language in 
the Fifth Amendment. 
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To this it is to be added that 


the protection of the public health, the public morals 
and the public safety,” 


in other words, the exercise of police powers is com- 
mitted, not to the United States, but to the States. 


Mayor, Aldermen and Commonalty of the 
City of New York vs. Miln, 11 Peters, 
102, 139. 

United States va. Cruikshank, 92 U. S., 542. 

Presser vs. Illinois, 116 U. S., 266. 


The United States may exercise police powers within 
the District of Columbia and the Territories, but not in 
the States. 


VI. 


Appellant's expulsion an ex post facto 
attainder. 


Article 1, Section 9 of the Constitution expressly 
forbids the banishment, or even exclusion, of appellant. 
It provides that- 


“No bill of attainder or er post facto law shall be 
passed.” 
The language of Magna Charta is : 


„No freeman shall be taken or imprisoned or dis- 
seized of his freehold or his liberties * * nor be 
outlawed or exiled * * * unless by the legal judg- 
ment of his peers or the law of the land.” 


Lord Coke asserts that the meaning universally 
attributed to the words, 


Law of the land,” 
at the time of Magna Charta, and since, was— 


„Due process of law and the presentment or indict- 
ment of good and lawful men and being brought to 
answer thereto by due process of law.” 


Mr. Webster, in the Dartmouth College case, asked, 


Are then these acts of the Legislature which affect 
only particular persons and their particular privileges, 
laws of the land? Let this question be answered by 
the text of Blackstone. And first it, (I. e., the law), is 
a rule: not a transient, sudden order from a superior to 
or concerning a particular person; but something per- 
manent, uniform and universal. Therefore a particular 
act of the Legislature to confiscate the goods of Titius, 
or to attaint him of high treason, does not enter the 
idea of a municipal law ; for the operation of this act 
is spent upon Titius only, and has no relation to the 
community in general; it is rather «a sentence than a 
law.” (Webster’s Works, Vol. 5, p. 487, ed., Little, 
Brown & Co., 1857.) 


In Dauphin vs. Key, MeArthur & McKay, 203, it is 
said, (at page 226). that— 


„The terms, ‘due process of law,’ as employed in the 
Constitution applies only to the fundamental rights 
referred to in that instrument and is inapplicable to 
mere privileges of legislative creations. As to these, the 
law of England furnishes no precedent, but the law of 
their creation determines the terms and conditions of 
their enjoyment and by what process they shall termi- 
nate.” 


At page 217, Judge Cox says: 


The rights to life, liberty and property are not the 
creature of legislation or of the Constitution, but they 
are recognized by the Constitution as rights already in 
existence which it seeks to protect from legislative en- 
croachment. The Declaration of Independence asserts 
that men are endowed by their Creator with certain in- 
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alienable rights ; that among these are life, liberty and 
the pursuit of happiness; that to secure these rights 
Governments are instituted among men. The right to 
liberty and the pursuit of happiness includes the right 
to acquire and enjoy property. These are the rights 
then—fundamental, natural, and ante-dating all Consti- 
tutions—which this amendment—|the Fifth Amend- 
ment to the Federal Constitution] - was designed to pro- 
tect. To deprive of these would be punishment, ex- 
cept when property is taken in the exercise of the right 
of eminent domain.” 


Judge Hank says, (1 Am. Const. Law, 550) : 


„The definition of a bill of attainder wonld seem to 
be a law inflicting punishment directly, without the 
intervention of a Court.” 


Our contention is that the banishment or exclusion 
of appellant, he being domiciled in California as 
already shown, is in the nature of punishment for a sup- 
posed past offense, viz., that of having been a Chinese 
laborer, and that the exclusion act ia as to him therefore 
an er post facto bill of attainder forbidden by the Con- 
stitution. 


That such banishment or exclusion is punishment 
was claimed by Mr. Madison in his report to the 
Virginia Legislature, (ante, p. 55), that it is punish- 
ment, in the nature of attainder, has been established 
by the decisions of this Court. 

In Cummings vs. State, 4 Wall., 277, Mr. Justice 
Filo reported the opinion of the majority of the Court. 
It had been argued by the counsel of the State of Mis- 
souri that ; 

“To punish one is to deprive him of life, liberty or 


property, and that to take from him anything less than 
these is no punishment at all.” 
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Answering this proposition, Mr. Justice FL D says, 
(pages 320, ef seq.) : 


“The deprivation of any rights, civil or political, 


previously enjoyed may be punishment, the circum- 
stances attending and the causes of the deprivation de- 
termining this fact. Disqualification from office may 
be punishment, as in cases of conviction upon impeach- 
ment. Disqualification from the pursuits of a lawful 
avocation, or from positions of trust or from the privi- 
lege of appearing in the Courts or acting as an executor, 
«dministrator or guardian, may also and often has been 
imposed as punishment. * * * Some punish- 
ments,’ says BLacKsTONE, consist in exile or banish- 
ment by abjuration of the realm or transportation, 
others in loss of liberty by perpetual or temporary im- 
prisonment. (page 321). The theory upon 
which our political institutions rest is, that all men 
have certain inalienable rights, that among these are 
life, liberty and the pursuit of happiness ; and that in 
the pursuit of happiness all avocations, all honors, all 
positions are alike open to every one, and that in the 
protection of these rights all are equal before the law. 
Any deprivation or suspension of any of these rights 
for past conduct is punishment, and can be in no other- 
wise defined. Punishment not being, therefore, ro- 
stricted, as contended by counsel, to the deprivation of 
life, liberty or property, but also embracing deprivation 
or suspension of political or civil rights, and the dis- 
abilities prescribed by the provisions of the Missouri 
Constitution being, in effect punishment, we proceed to 
consider whether there is any inhibition in the Con- 
stitution of the United States against their enforcement 
* * * (page 322). ‘ No State shall pass any bill of 
attainder, ea post facto law, or law impairing the obliga- 
tion of contracts.’ A bill of attainder is a legislative 
act which inflicts punishment without « judicial trial. 
If the punishment be less than death, the act is termed 
n bill of pains and penalties. Within the meaning of 
the Constitution bills of attainder include bills of pains 
and penalties ” (page 323). 


Mr. Justice FIELp refers, (page 324), by way of illus- 
tration, to the attainder of the Earl of Clarendon, 
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by Parliament in the reign of Charles the Second, 
which enacted that, 


“ The Earl should suffer perpetual exile, and be for- 
ever banished from the realm; and that if he returned 
or was found in England, or in any of other of the 
king’s dominions after the first of February, 1667, he 
should suffer the pains and penalties of treason, with 
the proviso, however, thut if he surrendered himself 
before the said first day of February for trial, the penal- 
ties and disabilities declared should be void and of no 
effect.” (6 Howells’ State Trials, page 391). 


A more recent example of attainder is that of Bishop 
Atterbury, the title of which is, 


„An act to inflict pains and penalties on Francis, 
Lord Bishop of Rochester.” (15 Brit. Stats. at Large, 
68). 


This act provides that, 


“The said Francis, Lord Bishop. of Rochester 
* * * from henceforth forever * * * shall do 
and suffer perpetual exile and be forever banished this 
realm and all other his Majesty's dominions, and shall 
depart out of the same on or before the five and twen- 
tieth day of June, one thousand seven hundred and 
twenty-three.” 


The case of Cumm/éngs was that of a Catholic priest, 
deprived of the right to exercise his clerical functions 
by the Constitution of Missouri. 

Ex parte Garland was the case of Attorney-General 
Garland, deprived of the right to practice law. In the 
latter case, at 4 Wall., 377, Mr. Justice FI, again re- 
porting the opinion of the majority of the Court, says: 

“The statute is directed against ies who have 
offended in any of the particulars em by these 
clauses. And its object is to exclude them from the 


profession of the law, or at least from its practice in the 
Courts of the United States. As the oath prescribed 
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cannot be taken by these parties, the act, as against 
them operates as a legislative decree of per- 
petual exclusion. And exclusion from any of 
the professions or any of the ordinary avo- 
cations of life for past conduct, can be regarded 
in no other light than as punishment for such 
conduct. The exaction of the oath is the mode pro- 
vided for ascertaining the parties upon whom the act is 
intended to operate, and instead of lessening, increases 
its objectionable character. All enactments of this 
kind partake of the nature of bills of pains and pen- 
alties, and are subject to the Constitutional inhibition 
against the passage of bills of attainder, under which 
general designation they are included.” 


See also Pierce vs. Caurskadon, 16 Wall., 234. 


In Slair vs. Ridgely, 41 Mo., 63, the right of the 
State of Missouri to disfranchise General Francis P. 
Blair was in question. At page 172, Judge Waaner, 
pronouncing the opinion of the Court, says: 


“There are certain rights which inhere in and at- 
tach to the person and of which he cannot be deprived 
except by forfeiture for crime whereof he must first be 
convicted according to due process of law. These are 
termed natural or absolute rights. Blackstone says: By 
the absolute rights of individuals we mean those which are 
so in their primary and strictest sense; which would be- 
long to their persons merely in a state of nature and 
which every man is entitled to enjoy whether out of 
society or in it.” These rights may be arranged under 
the following heads: 1. The right of personal security ; 
2. The right of personal liberty, and 3. The right to 
acquire and enjoy property. To these the distin- 
guished commentator on American law has added a 
fourth head which found no place under the English 
system, viz: The free exercise and enjoyment of re- 
ligious profession and worship.“ 


It is obvious that if the Cummings, Garland and 
Pierce cases are not to be overruled or disregarded 
the judgment of the Cireuit Court must be reversed. 
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In this case, Chue Chan Ping has been deprived of 
liberty, and the opportunity of access to, and the con- 
trol of property, (if he had any), certainly of the right 
to labor in the city and state of his residence. He has 
been deprived of rights which Blackstone called 


“absolute rights of individuals, * * * which 
would belong to their persons merely in a state of 
nature and which every man is entitled to enjoy, 
whether out of society or in it, 


of rights, the withdrawal of which, it was admitted by 
counsel for the State of Missouri in the Cummings 
case, would have punishment without due process of 
law. If Cummings were rightfully permitted to exer- 
cise his priestly, and Garland his legal vocation, with- 
out taking the oath of loyalty, a fortiori is Chae Chan 
Ping “entitled” to wash and dig and otherwise serve 
the good people of California who may see fit to em- 
ploy him as a “ laborer.” 

In the case /n re Yung Sing Hee, 36 Fed. Rep., 437, 
Judge Deapy holds that the Exclusion act of October 
1, 1888, is inapplicable to children born within the 
United States of Chinese parents for the reason that,— 
(we quote from the sy//abus) : 


„A legislative act which undertakes to inflict the 
z unishment of banishment or exile from the United 
tates on a citizen thereof, for any cause or no cause, 
or because of his race or color, is a bill of attainder 
within the probibition of the Constitution, and there- 
fore void.” 


Judge Dxab says, (page 439): 


“A bill of attainder is a special act of the Legisla- 
ture which inflicts punishment without a judicial trial. 
If the punishment is less than death, the act is called a 
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‘bill of pains and penalties.” Cummings vs. Missourt, 
4 Wall., 277. The phrase ‘ bill of attainder,’ as used in 
the constitution, includes bills of pains and penalties. 
Fletcher vs Peck, 6 Cranch, 138. 

“ Banishment or exile is a recognized mode of pun- 
ishment. Rap. & L., Law Dict. ‘ Banishment. The 
bill against the Earl of Clarendon passed in the reign 
of Charles II., enacted that the earl should suffer per- 

etual exile and be forever banished from the realm. 

ume’s History of England. A legislative act which 
undertakes to inflict the punishment of banishment or 
exile from the United States on a citizen thereof, and 
thereby deprives him of the right to live in the country, 
for any cause or no cause, or because of his race or 
color, is a bill of attainder, within the clause of the 
Constitution of the United States, prohibiting the pas- 
sage of such bills, and is therefore void.” 


In the case of In re Look Tin Sing, 21 Fed. Rep., at 
page 910, Mr. Justice Frecp, with whom concurred Jus- 
tices SAWYER, SABIN and Horrmay, (as to the latter see 
note to page 905), held that: 


“No citizencan be excluded from this country except 
in punishment for crime. Exclusion for any other cause 
is unknown to our laws and beyond the power of Con- 
gross. 

In re Wy Shing, 36 Fed. Rep., 553, the same rule 
was applied by Judge Sawyer to the case of u son of 
Chinese parents born in San Francisco, who had been 
taken to China at six years of age. remained until 13 
years old, again went to China when 14 years of age, 


and there remained until September, 1888, both of his 


parents still remaining in China. The learned judge, 
after referring to the Look Tin Sing case, in which he 
had concurred, says, (at page 554) : 

Tam still satisfied with this ruling; but, if I were 
in doubt, I should not presume to overrule Mr. Justice 


FIELD upon a question which he has so maturely consid- 
ered and decided. * * * The petitioners are citi- 
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zens, and are not, and they cannot be, excluded from 
the United States under the provisions of the late act in 
question.” 


If the banishment or exile of the child of Chinese 
laborers born in the United States be punishment, it is 
difficult to see why it is not punishment when inflicted 
on the parents. There may be a difference, in legal re- 
sults, between the cases of citizens and alien residents, 
sought to be excluded from the country, although Mr. 
Jefferson and Mr. Madison were unable to see it, but 
this distinction, if well founded, must be sustained by 
other differences than in the character of the punish- 
ment. If the exclusion be punishment in one case, it 
must be in the other. Congress is as much forbidden 
to attaint or to punish by an er post facto law an alien 
resident as a citizen—the alion parent as the native 
child. The Constitution does not say : 


„Congress shall not pass a bill of attainder against 
« citizen or an ex post facto law punishing a@ citizen.” 


The prohibition is universal and applicable to every- 
body. It is to be construed as being in pari materia 
with the provision of the f amendment which en- 
sures -- 


due process of law,” 


to alien residents as well as their native children; to 
foreigners as well as citizens. Congress in depriving any 
„ person” of life, liberty or property,” must provide 
for the emplovment of “due process of law,” and this 
due process of law enn in no case consist of an at- 
tainder or ex post facto law, for the use of either cf 
these legal devices for inflicting punishment has been 
forbidden. 
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Whatever be the inconvenience that may result 
from this doctrine, it must have been maturely consid- : 1 
ered and rejected as inconsiderable by the framers of 
the Constitution ; at any rate, they have impressed 
by both the letter and spirit of the Constitution upon ‘ir ol 
the laws and institutions of the country, two dis- 
tinct negatives, one forbidding Congress from passing 


a bill of attainder or ex post facto law, the other 
forbidding Congress from interfering with or depriving 
any person,” (not any “ citizen,” but any “ person, 
of “ life, liberty or property without due process 
of law, that is to say, without some process of law other 
than an attainder or ex post facto law. 

The judicial leaning against legislative punishments 
found expression at a very early date in our history. 
Before Massachusetts had become one of the United _ > 
States except by assent to the Articles of Confedera- 
tion, and while she possessed the full power of legisla- 
tive attainder, it was provided by law, (April 30, 1779), 
that—. 


„Every inhabitant of this or any other of the late 
Colonies or then States, who since the 19th of April, 
1775, had withdrawn without the permission of the 
legislative or executive authority of this or some other 
of the United States into parts or places under the ac- 
knowledged authority or domain of the King of Great 
Britain, and had not before the passing of the act re- 
turned into some one of the United States, and been 
received as a subject thereof and (if required) taken an 
oath of allegiance to such States, shall be taken, held, - 
deemed and adjudged to have freely renounced all civil 
and political relations to each and every of the United 
States, and be considered as an alien.” 


* ey 
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The case of Kilhum vs. Ward, 2 Mass., 236, arose 
under this act. It was argued by Josern Story and 
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SaMvuEL Putnam. The result we quote from the syllabus 


us follows: 


„A person who left this country after the commence- 
ment of the Revolutionary War, went to and resided in 
the British Territories for several years and returned 
to the United States before the treaty of peace, is a 
citizen and not an alien. The Absentee act of April 
30, 1779, operates no disqualification upon a person 
who was not prosecuted and convicted under it.” 


Concurring opinions were pronounced by Parker, 
SEWALL and Sepawick, JJ. The following is an ex- 
tract from Judge PaRKEk’s opinion, (page 264) : 


“Such acts, in my opinion, cannot operate ipso facto 
against any persons except those who are expressly 
named in them, and whose particular cases may, there- 
fore, be presumed to have undergone an examination 
by the rislature. Persons who are not so named, 
who are in the situation of the plaintiff, have a right to 
claim a trial and hearing before the sct shall affect 
them.” 4 


There is but one theory upon which the constitution- 
ality of any part of the Exclusion act of October 1, 
1888, can be sustained, and that is by. treating it as 
operating wholly in futuro, forbidding the future issue 
of certificates only, rendering them if issued there- 
after void, and withdrawing from Chinese laborers 
thereafter leaving the country any right or promise of 
the right to return. This, at least, would relieve the 
statute of its ex post facto character. The offense, to 
which the legislative punishment of exclusion would 
be applicable would then necessarily be committed 
after the passage of the act. The investigation pro- 
vided for by the twelfth Section of the act might 
be treated am due process of law for the punishment 
of a Chinese laborer, found in the country, having left 


80 


it after October 1, 1888, and justice would then be ju- 
dicially administered, and not follow as the mere result 
of the statute. 

We are aware that this would be almost to eviscerate 
the statute, but it is impossible for us to see how it can 
be sustained as having any legal effect except on this 


theory. 


In the history of nations as well as individuals, it 
must needs be that offenses come. The doctrine that 
the “king can do no wrong” may be a good working 
theory, but, in point of fact, is far from true. Nor 
is the “voice of the people” always “the voice of 
God.” The doctrine that Courts require legislative 
invasions of the Constitution to be palpably visible 
before they stretch forth the right arm of judicial 
power for the preservation of fundamental rights, 
is another good working theory. It may also be 
that Courts sometimes observe the conflict between 
laws and the Constitution, and uphold the latter, with 
regret. .Nevertheless, it is true that the working of 
Governments, being in the hands of fallible men, must be 
occasionally attended with error, and, (let us hope, rarely, 
with), wrong and injustice. Few American citizens re- 
member with pleasure the history of the dealings of the 
Federal Government with the holders of the French spol- 
iation claims, or of some of the States with their credit- 
ors. Yet, when it come to pass, that the judg- 
ment of the Court, pronouncing an act unconstitu- 
tional, is in accordance with the dictates of what 
was once scoffingly, but is now reverently, called 
“the higher law,” in accordance with the dictates of 


{ . 81 
humanity in the past, as well as the teachings of the 
human heart in the present, of the sentiment of the 
Roman dramatist Terence, (“ TJumuni nihil a me 
alienum puto”), as well as of the Apostle to the Gen- 
. tiles, (“ And hath made of one blood all nations of 
men for to dwell on all the face of the earth,“) the 
emotion, with which the judgment of reversal in this 
case will be entered, must be of unalloyed satisfaction. 
Respectfully submitted, 
GeEorGE HOoaDLy, 
James C. CARTER, 
Of Counsel for Appellant. 

New York, March 25th, 1889. 
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CHAE CHAN PING, 
Appellant, 


VS. 


THE UNITED STATES, 
Respondent. 


STATEMENT OF “ASE. 


The appellant is a Chinese laborer who came to the United 
States under the Burlingame Treaty and remained here until the 
2d of June, 1887, when he returned to China. Before doing so, 
and on the date named, at the port of San Fsancisco he demanded 
and received from the Collector of Customs a laborer’s certificate 
under the Restriction Act of May 6, 1882, as a 1ended by the act of 
July 5, 1884. By the terms of this certificate he was entitled 10 
‘‘ return and re-enter the United States upon producing and 
“ delivering this certificate to the Collector of Customs of the 
district atwhtch he shall seek to re- euler. : 

On the 7th of September, 1888, appellant took passage and 
sailed from Hongkong for San Francisco. He arrived at San 
Francisco on the 7th day of October, 1888. He presented said 
certificate to the customs officers and demanded permission to land 
in conformity with its conditions, but the ‘‘ Collector refused to per- 
‘¢ mit him to land, solely on the ground that under the Exclusion 
“ Act of October 1, 1888, the certificate was annulled and made 
void and his right to land abrogated, and that the petitioner was 
thereby forbidden to again enter the United States. He there- 
upon sued ont a writ of habeas corpus before the Circuit Court of 
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the United States and, upon a hearing, was by the judgement of 
that Court remanded to the custody of the master of the steamhip, 
where he was taken. From this judgement he appealed to this 
Honorable Court. ä 


TEXT OF EXCLUSION ACT OF OCTOBER 1, 1888. 


Section 1. He it enacted by the Senate and House of Repre- 
sentatives of the United States of America in Congress assembled, 
That from and after the passage of this Act it shall be unfawful 
for any Chinese laborer who shall at any time heretofore have been 
or may now or hereafter be a resident within the United States, 
and who shall have departed or shall depart therefrom, and shall 
not have returned before the passage of this Act, to return to or 
remain in the United States. 

Sec. 2. That no certificates of identity provided for in the 
fourth or fifth sections of the Act to which this is a supplement 
shall hereafter be issued; and every certificate heretofore issued in 
pursuance thereof is hereby declared void and of no effect; and 
the Chinese laborer claiming admission by virtue thereof shall not 
be permitted to enter the United States. 

Sec 3. That all the duties prescribed, liabilities, penalties and 
forfeitures imposed and the powers conferred by the second, tenth 
eleventh and twelfth sections of the Act to which this is a supple- 
ment are hereby extended and made applicable to the provisions 
of this Act. 

Sec. 4. That all such part or parts of the Act to which this 
is a supplement as are inconsistent herewith are hereby repealed. 


ARGUMENT. 


It is conceded that Congress has the power to abrogate a treaty 
between the United States and a foreign power, and that the Exclu- 
sion Act of October 1, 1888, was intended to abrogate and does 
abrogate prior treaties with China, so far as Chinese laborers are 
concerned, and that all Chinese laborers who have not visited the 
United States under these treaties are now lawfully debarred from 
coming to this country; but as to those who have been here and 
departed with certificates, we submit the following proposition: 


Where a subject of a foreign power has under the express terms 
of a treaty or law acquired valuable or vested rights, wheth- 
er they relate to property or individual liberty, he cannot by 
legislation alone be deprived of those rights. 

The first question that naturally arises is, What rights did the 


Chinese laborer acquire? By the provisions of the Burlingame 
Treaty, Chinese subjects visiting or residing in the United States 
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„shall enjoy the same privileges, immunities and exemptions in 
respect to travel or residence as may there be enjoyed by the 
‘* citizens or subjects of the most favored nations. 16th S. of 
U. S., page 740. 

By the terms of the treaty of 1880 it was solemnly agreed that 
„Chinese who are now (were then) in the United States shall be 
allowed to go and come of their own free will and accord, and 
shall be accorded all the rights, privileges, immunities and 
‘‘exemptions which are accorded to the citizens of the most 
‘* favored nations.“ 

The Chinese laborer who availed himself of the former treaty 
and came to this country was endowed so far as travel and the 
acquisition of property are concerned, with the same rights, privi- 
leges, immunities and exemptions as were citizens of the United 
States ; and these rights were still further guaranteed to him by 
the treaty of 1880. 

But further than this, by the provisions of section 4 of the 
Restriction Act of 1882 as amended by the act of 1884 for the 
purpose of identifying Chinese laborers “ And in order to furnish 
‘* them with proper evidence of thetr right to go from and come to 
„ the United States, &c., it was made the duty of the collector 
of customs of the district from which any such Chinese laborer 
shall depart from the United States, either in person or by deputy, 
to go on board each vessel having on board any such Chinese 
laborer, and cleared or about to sail from his district for a foreign 
port, and make a list of all such Chinese laborers, which shall be 
entered in registry books kept for that purpose, in which shall be 
stated the individual, family and tribal name in full, the age, 
occupation, when and where followed, last place of residence, 
physical marks or peculiarities and all facts necessary for the 
identification of each of such Chinese laborers, which books shall 
be safely kept in the Custom House; and every such Chinese 
laborer so departing from the United States shall be entitled to 
and shall receive, free of any charge or cost, upon application 
therefor from the collector or his deputy in the name of said 
collector and attested by the said collectors seal of office at the 
time such list is taken, a certsfcate signed by the collector or hts 
deputy and attested by his seal of oftce in such form as the Secre- 
tary of the Treasury shall prescribe, which certificate shall con- 
tain a statement, &c., corresponding with the list and registry in 
all particulars. * „ * The certificate herein provided for 
“ shal/ entitle the Chinese laborer to whom the same is issued to 
return to and re-enter the United States upon producing and 
delirering the same to the collector of customs of the district at 
‘which such Chinese laborer shall seek to re-enter, and said 
e certificate shall be the only evidence permissible to establish hie 
right of re- entry. 112 U. S. Repts., page 544. 
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The Exclusion Act of October Ist, 1888, is Void because it 
Impairs the Obligation not only of one but of two Distinct 
Contracts. 


The treaties referred to were originally contracts between the 
respective powers, but when the Chinese laborer availed himself 
of their provisions and became a resident of the United States 
these contracts inured to his benefit. He became a party to them, 
and neither the action of the Government of the United States, 


nor that of the Emperor of China, nor the joint action of both 


Governments could constitutionally impair the obligation of that 
contract. The United States might by legislation attempt to 
deprive him of the rights, privileges, immunities and exemptions 
which he had secured, but his zvdividual interest in the contract 
would protect him. The Emperor of China might command him 
to surrender them and that same interest in the contract would 
protect him. Both Governments might join in the attempt to 
deprive him of those rights, privileges, immunities and exemptions, 
and the contract would be his shield. He can no more be deprived 
of them by legislation than could an American citizen. 

The certificate issued by the Collector of Customs is to all 
intents and purposes a contract. He demanded it from the col- 
lector and the latter was compelled to issue it to him. It is issued 
by the deputy collector officially and attested by the collector's 
seal of office. In express terms appellant was therein solemnly 
promised that he was entitled to return and to re-enter the United 
States upon producing and delivering the certificate to the Collector 
of Customs. The obligations of this contract are attempted to be 
impaired and utterly destroyed by the legislation in question. 

While the Constitution does not in terms prohibit the United 
States from impairing the obligation of contracts, vet the United 
States are as much bound by their contracts as are individuals. 
If they repudiate their obligations, it is as much repudiation, with 
all the wrong and reproach that term implies as it wonld be if the 
repudiator had been a state, or a municipality, or a eitizen.“ Opin- 
ion of Court in Sinking Fund cases, 99th U. S. Rept., p. 719. 

Mr. Justice Strong, in his dissenting opinion at page 737, said: 
No power has been given to Congress to /essen the obligtiaons 
of a contract between private parties by direct legislation, except 
by the enactment of uniform laws on the subject of bankruptcy. 
“ Even a bankrupt law cannot be enacted applicable only to single 
corporations or single debtors. To be constitutional, it must be 
uniform throughout the United States. I admit that in the exer- 
eise of some of the powers granted, Congress may enact laws that 
‘* indirectiy affect existing contracts and lessen their obligation, but 
e deny that it can by any direct action, otherwise than by a bank- 
‘*rupt law, even relieve a debtor to a private party from any duty 
he has assumed by his contract. Much less can it change the 


2 * 


— — ee — — — —1—— 


. * 


‘‘ stipulations of the contract and impose additional liabilities upon 
e contractor with the government. Such an exercise of power 
„would be making a contract for parties to which they never 
‘assented. In all the history of congressional legislation before 
the Act of 1878, such power was never attempted to be exercised.’’ 

Mr. Justice Bradley, in his dissenting opinion at page 745, said: 
“ But it is said that Congress is not subject to any inhibition 
against passing laws impairing the validity of contracts. This 
is true; and the reason why the inhibition to that effect was 
‘‘imposed upon the States and not upon Congress evidently was 
that the power to pass bankrupt laws should be exclusively 
‘* vested in Congress, in order that the bankrupt system might be 
‘uniform throughout the United States. When the States exer- 
„ cised the power, they often did it in such a manner as to favor 
their own citizens at the expense of the citizens of other States 
and of foreign countries. It was deemed expedient, therefore, 
to take the power from the States so far as it might involve the 
‘* impairing the validity of contracts. State bankrupt laws, since 
the Constitution went into effect, have only been sustained 
‘‘ when operating prospectively upon contracts; and then only in 
the absence of a national law. The inhibition referred to 
‘‘undoubtedly had its origin in these considerations. It fully 
explains the fact that no such inhibition was laid upon the 
‘‘national legislature; and the absence of such an inhibition, 
‘‘therefore, furnished no ground of argument in favor of the 
proposition that Congress may pass arbitrary and despotic laws 
‘‘ with regard to contracts any more than with regard to any other 
„ subject matter of legislation. 

Mr. Justice Field, in his dissenting opinion, also discussed this 
question, and after repeating the views of various Courts, said at 


ge 794: 

Independent of these views there are many considerations 
‘* which lead to the conclusion that the power to impair contracts, 
by direct action to that end, does not exist with the general gov- 
‘‘ernment. In the first place, one of the objects of the Constitu- 
tion, expressed in its preamble, was the establishment of justice, 
and what that meant in its relations to contracts is not left, as 
vas justly said by the late Chief Justice in Hepburn vs. Griswold, 
to influence or conjecture ;’’ and again at page 765, In Calder 
%s. Bull, which was here in 1798, Mr. Justice Chase said, that 
there were acts which the Federal and State legislatures could 
not do without exceeding their authority, and among them he 
mentioned a law which punished a citizen for an innocent act ; a 
law that destroyed or impaired the lawful private contracts of 
‘* citizens ; a law that made a man judge in his own case; and a 
„aw that took the property from A and gave it to B. It is 
‘* ‘against all reason and justice,’ he added, ‘for a people to intrust 
u legislature with such powers, and therefore it cannot be pre- 
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‘‘ ‘sumed that they have done it. They may command what is 
“ ‘right and prohibit what is wrong; but they cannot change inno- 
“ ‘cence into guilt, or punish innocence as a crime, or violate the 
right of an antecedent lawful private contract, or the right 
of private property. To maintain that a Federal or State 
% “legislature possesses such powers, if they had not been expressly 
‘¢ ‘restrained, would, in my opinion, be a political heresy altogether 
‘¢ ¢inadmissable in all free republican governments.“ 3 Dall. 388. 

In Ogden vs. Saunders, which was before this Court in 1827, Mr. 
Justice Thompson, referring to the clauses of the Constitution 
prohibiting the State from passing a bill of attainder, an ez post 
facto law, or a law impairing the obligation of contracts, said : 
Neither provision can strictly be considered as introducing any 
new principle, but only for greater security and safety to incor- 
‘‘ porate into this charter provisions admitted by all to be among 
the first principles of our government. No State Court would, 
e presume, sanction and enforce an er post facto law, if no such 
‘‘ prohibition was contained in the Constitution of the United 
„States: so, neither would retrospective laws, taking away vested 
rights, be enforced. Such laws are repugnant to those funda- 
„mental principles upon which every just system of law is 
‘* founded.”’ 

In the Federalist, Mr. Madison declared that laws impairing 
the obligation of contracts ‘were contrary to the first principles 
of the social compact and to every principle of sound legisla- 
tion; and in the Dartmouth College case Mr. Webster contended 
that act, which were then held to impair the obligation of con- 
‘* tracts, were not the exercise of a power properly legislative, as 
their object and effect was to take away vested rights. ‘To 
‘* “justify the taking away of vested rights,’ he said, ‘there must 
he a forfeiture, to adjudge upon and declare which is the proper 
province of the judiciary.’ Surely the Constitution would have 
failed to establish justice, had it allowed the exercise of such a 
dangerous power to the Congress of the United States. 

eln the second place, legislation impairing the obligation of 
‘* contracts impinges upon the provision of the Constitution which 
‘* declares that no one shall be deprived of his property without 
due process of law; and that means by law in its regular course 
of administration through the courts of justice. Contracts are 
property, and a large portion of the wealth of the country exists 
in that form. Whatever impairs their value diminishes, there- 
fore, the property of the owner; and if that be effected by direct 
legislative action operating upon the contract, forbidding its en- 
‘* forcement or transfer, or otherwise restricting its use, the owner 
is as much deprived of his property without due process of law 
das if the contract were impounded, or the value it represents 
were in terms wholly or partially confiscated.’’ Cooley, in his 
work on Constitutional Limitations, 4th Ed., page 314, also lays 
down the same doctrine. 


“I 


II. 


The Act of October Ist, 1888, is in contravention of the Fifth 
Amendment to the Constitution of the United States in this, 
that it deprives the Appellant of both Liberty and Property 
without due Process of Law. 


LABOR IS PROPERTY. 


The Legislature of California, under the Constitution of 1879, 
passed an amendment to the Penal Code, by which it was made a 
misdemeanor for any officer of a corporation to employ Chinese or 
Mongolian labor. Parrot being an officer of a corporation was 
arrested, tried, convicted and imprisoned for a violation of said 
act. He was brought by habeas corpus before the Circuit Court 
for the District of California, see 6th Sawyer’s reports, p. 349. 
Sawyer, C. J., after citing the provisions of the treaty at page 
372, said The words privileges and immunities’ as used in the 
Constitution in relation to the rights of citizens of the different 
states have been fully considered by the Supreme Court of the 
United States and generally defined, and there can be no doubt 
that the definitions given are equally applicable to the same 
‘* words as used in the treaty with China.“ 

„No enumeration would, I think, be attempted of the privi- 
‘* leges, immunities and exemptions of the most favored nation, or 
even of man in civilized society which would exclude the right 
to labor for a living. It is as inviolable as the right of property, 
“ for property is the offspring of labor. It is as sacred as the right 
‘¢ to life, for life is taken if the means whereby we live be taken.“ 
„Ahe right of persons of those of other nationalities to support 
themselves by their labor stands on no other or higher ground 
than of the Chinese. The latter have even the additional 
“ advantage afforded by the express and solemn pledge of the 
nation.“ In the Slaughter-house cases, the Supreme Court 
approvingly cites and reaffirms from the opinion of Mr. Justice 
Washington in Corfield vs. Coryell, the following passage: The 
inquiry is, what are the privileges and immunities of citizens of 
the several states? We feel no hesitation in confining these 
“expressions to those privileges and immunities which are 
fundamental, which belong to the rights of citizens of all free 
governments and which have at all times been enjoyed by 
‘‘ citizens of the several states which compose this Union from the 
time of their becoming free, independent and sovereign. What 
these fundamental principles are it would be more tedious than 
difficult to enumerate. They may all, however, be compre- 
“hended under the following general heads: Protection by the 
“ government, with the right to acquire and possess property of every 
“ kind, and to pursue and obtain happiness and safety, subject, 
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nevertheless, to such restraints as the government may prescribe 
„for the general good of the whole.“ The court then adds: 
„he description, when taken to include others not named, but 
“ which are of the same general character, embraces nearly every 
„ civil right for the establishment and protection of which organized 
government is established.”’ (16 Wall., 76.) 

And in Ward vs. Maryland, the same Court observes: 
‘¢ Beyond doubt these words (privileges and immunities) are 
“ words of very comprehensive meaning, but it will be suffi- 
cient to say that the clause plainly and unmistakably securesand 
“ protects the right of a citizen of one State to pass into any other 
State of the Union for the purpose of engaging in lawful 
‘‘ commerce trade or business without molestation; to acquire 
personal property; to take and hold real estate, etc. (12 Wall., 
430). 
0 So in the Slaughter-house cases. Mr. Justice Field remarks 
“upon these terms: ‘‘The privileges and immunities designated 
are those which of right belong to citizens of all free governments. 
‘* Clearly among these must be placed the right to pursue a law- 
ful employment in a lawful manner without other restraint than 
such as equally affects all persons.“ (16 Wall., 97.) 

„Mr. Justice Bradley, in discussing the question as to what is 
‘* embraced in the privileges and immunities’ secured to the 
‘* citizens, among other equally pointed and emphatic declarations, 
„says: “In my judgment the right of any citizen to follow what- 
“ ever. lawful employment he chooses to adopt(submitting himself to 
all lawful regulations) is one of the most valuable rights, and one 
A which the legislature of a State cannot invade, whether restrained 
“ by its own Constitution or not.”(16 Wall. ,113, 114.) He alsoenum- 
‘* erates as among the fundamental rights embraced in the privileges 
and immunities of a citizen all the absolute rights of individuals 
‘* classed by Blackstone under the three heads: The right of 
personal securitv; the right of personal liberty; and the right of 
private property, (Id. 115.) Aud in relation to these rights 
“says: ‘In my view, a law which prohibits a large clasa of citi- 
gens from adopting a lawful employment, or from following a lau- 
‘¢ ful employment previously adopted, does deprive them of liberty 
‘© as well as property, without due process of law. Their right of 
choice is a portion of their liberty; their occupation is their 
property. Such a law also deprives those citizens of the equal 
protection of the laws contrary to the last clause of the section,“ 
„(Id. 122.) And Mr. Justice Swayne supports his view in the 
following eloquent and emphatic language: ‘‘Life is the gift 
of God, and the right to preserve it is the most sacred of the 
rights of man. Liberty is freedom from all restraints but such 
as are justly imposed by law. Beyond that line lies the domain of 
‘* usurpation and tyranny. Property is everything which has an 
‘‘ exchangeable value, and the right of property includes the power 
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‘* to dispose of it according to the will of the owner. Labor is prop- 
‘* erty, and as such merits protection. The right to make it avail- 
‘* able is next in importane: to the rights of life and liberty. It lies. 
“ toa large extent, at the foundation of moat other forms of property.” 
(Id. 127.) 

‘* Some of these extracts are from the dissenting opinions, but 
not upon points where there is any disagreement. There is no 
difference of opinion as to the signification of the terms privi- 
leges and immunities.’ Indeed, it seems quite impossible that 
any definition of these terms could be adopted, or even seriously 
„ proposed, so narrow as to exclude the right to labor for subsist- 
‘‘ence. As to by far the greater portion of the Chinese, as well 
as other foreigners who land upon our shores, their labor is the 
only exchangeable commodity they possess. To deprive them 
of the right to labor, is to consign them to starvation. The 
right to labor is, of all others, after the right to live, the 
fundamental, inalienable right of man, wherever he may be 
permitted to be, of which he cannot be deprived, either under 
the guise of law or otherwise, except by usurpation and force. 
Man ate and died. When God drove him forth from the Garden of 
Eden to till the ground, from whence he was taken, and said 
to him, ‘in the sweat of thy face shalt thou eat bread till thou 
‘* returns unto the ground,’ he invested him with an inalienable 
right to labor in order that he might again eat and live. And 
‘‘ this absolute, fundamental, natural right was guaranteed by the 
national government to all Chinese who were permitted to come 
into the United States under the treaties with their government, 
e for the purpose of curiosity, of trade, or as permanent residents,’ 
to the same extent as it is enjoyed by citizens of the most favored 
‘nation. It is one of the ‘privileges and immunities’ which 
it was stipnlated that they should enjoy in that clause of the 
‘‘ treaty which says: ‘Chinese subjects, visiting or residing in 
the United States, shall enjoy the same privileges, immunities 
and exemptions in respect to travel or residence as may there be 
enjoyed by the citizens or subjects of the most favored nation. 
6 Wall, 36. | 

By the treaty appellant had acquired the right to live in the 
United States to labor, to acquire property and to protect it in the 
saine manner as any citizen could. 

But he had also acquired by the same instrument the same 
privileges and immunities’ as to liberty as were enjoyed by the 
native citizen. 

Are any so rash as to claim that a citizen can by legislation be 
deprived of the right to return to his country after he has tempo- 
rarily departed therefrom? That legislation can deprive him of 
the right to return and visit his friends, collects his debts and take 
care of and dispose of his property in person ? 
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In Wilkinson vs. Leland, 2d Peters’ Repts., Mr. Justice Story, in 
the opinion of the Court at page 657 said, ‘‘That government 
dean scarcely be deemed to be free where the rights of property 
are left solely dependent upon the will of a legislative body, 
‘without any restraint. The fundamental maxims of a free 
government seem to require that the rights of personal liberty 
and private property should be held sacred. At least no court 
of justice in this country would be warranted in assuming, that 
the power to violate and disregard them—a power so repugnant 
to the common principles of justice and civil liberty—lurked 
e under any general grant of legislative authority, or ought to be 
implied from any general expressions of the will of the people. 
The people ought not to be presumed to part with the rights so 
vital to their security and well-being, without very strong and 
direct expressions of such an intention. In Ferret vs. Taylor, 
9 Cranch, 43, it was held by this court, that a grant or title to 
lands once made by the legislature to any person or corporation 
is irrevocable, and cannot be reassumed by any subsequent legis- 
ative act; and that a different doctrine is utterly inconsistent 
‘¢ with the great and fundamental principle of a republican govern- 
% ment, and with the right of the citizens to the free enjoyment 
of their property lawfully acquired. We know of no case, in 
‘ which a legislative act to transfer the property of A to B without 
his consent, has ever been held a constitutional exercise of legis- 
ative power in any state inthe Union. On the contrary, it has 
been constantly resisted as inconsistent with just principles by 
every judical tribunal in which it has been attempted to be 
‘* enforced.”’ 

This is the first time in the history of this government since the 
passage of the Alien and Sedition Acts that an attempt has been 
made to deprive foreigners of the immunities and privileges en- 
joyed under treaty stipulations. 

June 25, 1798, Congress passed “an Act concerning Aliens,“ 
ist Statute at Large, page 570. This act related to all aliens. 
It authorized the President at any time during the con- 
‘‘tinuance of the Act (which was two vears) to order all 
such aliens as he shall judge dangerous to the peace and 
‘‘ safetv of the United States, or shall have reasonable grounds 
to suspect are concerned in any treasonable or secret machi- 
nations against the government thereof, to depart out of the 
territory of the United States, within such time as shall be 
expressed in such order, which order shall be served on such 
alien by delivering him a copy thereof or leaving the same at 
nis usual abode and returned to the office of the Secretary of 
State by the marshal or other person to whom the same shall be 
directed.“ In case the party served was found at large after the 
time limited he was liable to prosecution, and on conviction to 
be imprisoned for a term not exceeding three vears. 
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On the 6th: day of July, 1798. Congress passed another act 
entitled An Act Restricting Alien Enemies,“ ist Statutes at 
Large, 577. This Act had reference to a state of war or threatened 
invasion. All Courts of the United States and of each State hav- 
ing criminal jurisdiction, and the several Judges and Justices of 
the Courts of the United States were authorized to hear complaints 
against any alien enemies—cause them to be apprehended, and after 
a full examination, etc., and sufficient appearing to order such 
alien enemy to be removed out oſ the United States. 

The passage of the last-named act was acquiesced in by the 
people, but the first mentioned act met with great opposition. 

The General Assembly of Virginia passed resolutions concerning 
the alien and sedition law and other matters, and other States 
passed resolutions upon the same subject, some approving and 
others disapproving. The House of Delegates referred all those 
communications to a committee, who made a report relative to the 
resolutions, which will be found in the 4th vol. of Writings of 
James Madison, p. 515. At page 524 will be found the resolution 
as to the Alien and Sedition Law. 


EXTRACTS FROM REPORT. 


With respect to aliens who are nat enemies, but members of 
nations in peace and amity with the United States, the power 
assumed by the Act of Congress is denied to be constitutional, and 
it is accordingly against this Act that the protest of the General 
Assembly is expressly and exclusively directed. A third ob- 
e servation is that were it admitted, as is contended, that the Act 
„Concerning Aliens has for its object, not a penal, but a pre- 
e ventive justice, it would still remain to be proved that it comes 
“ within the constitutional power of the Federal Legislature; and, 
if within its power, that the Legislature has exercised in a con- 
‘* stitutional manner. , 

In the administration of preventive justice the following prin- 
‘* ciples have been held sacred: That some probable ground of 
e suspicion be exhibited before some judicial authority; that it be 
supported by oath or affirmation; that the party may avoid 
being thrown into confinement by finding pledges or sureties for 
his legal conduct, sufficient in the judgment of some judicial 
authority; that he may have the benefit of a writ of habeas 
“ corpus, and thus obtain his release if wrongfully confined; and 
that he may at any time be discharged from his recognizance, or 
nis confinement, and restored to his former liberty and rights on 
the order of the proper judicial authority, if it shall see suffi- 
‘* cient cause. 

All these principles of the only preventive justice known to 
American jurisprudence are violated by the Alien Act.“ 


12 


„But, in the last place, it can never be admitted that the re- 
“ moval of aliens, authorized by the Act, is to be considered, not 
as punishment for an offence, but as a measure of precaution 
“ and prevention. If the banishment of an alien from a country 
into which he has been invited as the asylum most auspicious to 
‘ his happiness—a country where he may have formed the most 
tender connections; where he may have invested his entire prop- 
e erty and acquired property, of the real and permanent as well as the 
the movable and temporary kind; where he enjoys, under the laws, 
a greater share of the blessings of personal security and personal 
liberty, than he can elsewhere hope for, and where he may have 
nearly completed his probationary title to citizenship; if, moreover, 
jn the execution of the sentence against him he is to be exposed, 
not only to the ordinary dangers of the sea, but to the peculiar 
e casualties incident to a crisis of war and of unusual licentious- 
ness on that element, and possibly to vindictive purposes which 
his emigration itself may have provoked; if a banishment of 
te this sort be not a punishment, and among the severest of pun- 
„ ishments, it will be difficult to imagine a doom to which the 
“ name can be applied. And if it be a punishment, it will remain 
„to be inquired whether it can be constitutionally inflicted, on 
mere suspicion, by the single will of the Executive Magistrate, 
on persons convicted of no personal offence against the laws of 
the land, nor involved in any offence against the law of nations 
charged on the foreign state of which they are members. 

„One argument offered in justification of this power exercised 
over aliens is, that the admission of them into the country be- 
‘Sing of favor, not of right, the favor is at all times revocable.” 

To this argument it might be answered, that, allowing the 
truth of the inference, it would be no proof of what is required.“ 

% But it cannot be a true inference, that, because the admission of 
‘an alien isa favor, the favor may be revoked at pleasure. A grant 
‘of land to an individual may be of favor, not of right; but the 
“ moment the grant is made, the favor becomes a right, and muat be 
“ forfeited before it can be taken away. To pardon a male factor may 


“ he a favor, but the pardon is not, on that account, the leas mrevoc- 


“able. To admit an alien to naturalization is as much a favor 
‘as to admit him to reside in the country,; yet it cannot be pretended 
that a person naturalized can be deprived of the benefits any more 
than a native citizen can be disfranchised.”’ 


The Exclusion Act is inflexible—inexorable. Neither neces- 


sity nor humanity can abate its rigor. The laborer is its victim. 
He is a prisoner on shipboard. He cannot return to the land he 
so recently left with a printed and written promise from the 
government, attested by the seal of office of one of its most im- 
portant local officers, that he might return and re-enter the 
country—the only condition being that he must produce and 
deliver that certificate to the collector of customs. He has com- 
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mitted no offence — has contracted no debt. He has no loathsome 
or contagious disease. He is nota criminal nor a pauper. He 
has money on his person and on deposit in San Francisco. He 
presents his certificate to the proper officer and demands that he 
be permitted to land. He is told that he cannot do so, that the 
government of the United States has repudiated its promise and 
declared that its own certificate is worthless and void, not because 
of any inherent defect either in form or substance, but solely 

because he is a Chinaman. , . 

He is told not only that he cannot land, but that he must 
remain a prisoner on shipboard until the steamer returns. Vainly 
might he urge that he at least desired to land in order that he 
might collect debts which were due him—that he was under bonds 
to appear as a witness in a criminal action to be tried in a distant 
portion of the state—that he had entered into a contract to per - 
form a certain work which was to be commenced within a few 
days thereafter, and that unless he did so he would lose a 
thousand dollars cash which he had put up as a guarantee that he 
would commence the work at a specified time and complete the 
same in a given period—that he had embraced the Christian 
religion and he desired to attend divine service on the Sabbath— 
that his most intimate friend and benefactor was dead and about 
to be buried, and he desired as a mark of respect and gratitude to 
be present at his funeral—that he desired at least to see his wife 
and children—that his wife needed his protection—that his 
children were sick unto death and if he did not now see them he 
never could do so. Thus, by a law passed by a philanthropic and 
Christian nation in the year of our Lord 1888, the poor laborer is 
prevented from giving personal attention to his pro from 
collecting or paying his debts; from protecting his innocent 
bondsmen; from performing his contracts; from receiving Chris- 
tian instruction and consolation; from protecting the wife of his 
bosom; from visiting his dying children and from burying his 
dead; despoiled of his property; deprived of his liberty; confined’ 
—a prisoner without due process or any pretended process of law, 
without judge, jury, warrant, commitment, conviction or trial. 
Well may we exclaim ‘‘ 0 tempora, O Mores.” 

Time is money is an old and valuable aphorism. The laborer 
loses his time while imprisoned on ship-board and during his re- 
turn voyage fo China, and so long as he remains there, if able 
there to obtain employment, his earnings for a ye.r do not exceed 
those of a single month in California. But he is also deprived of 
additional propertv—he must pay his return passage to China. 
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The Act in question is in contravention of Sub. 5 of Sec. 9 of 
Article 1 of the Constitution of the United States, which 
provides that ‘No Bill of Attainder or ex post facto law 


shall be passed.”’ 


„A bill of attainder is a legislative act which inflicts punish- 
ment without a judicial trial. Cumming vs. Missour?. 4th 
Wallace, 323. 

„The deprivation of any right, civil or political, previously en- 
‘*joyed, may be punishment, the circumstances attending and the 
‘* causes of the deprivation determining this fact. Disqualification 
from office may be punishment, as in cases of conviction upon 
“impeachment. Disqualification from the pursuits of a lawful 
‘* avocation, or from positions of trust, or from the privileges of 
“ appearing in the courts, or acting as executor, or administrator, 
or guardian may also and often has been imposed as punish- 
ment.“ Id. 320. 

“ The theory on which our political institutions rest is, that all 
“men have certain inalienable rights, that among these are life, 
liberty and the pursuit of happiness; and, in the pursuit of hap- 
‘* piness, all avocations, all honors, all positions are alike open to 
everyone, and that in the protection of these rights all are equal 
‘* before the law. Any deprivation or suspension of any of these 
rights for past conduct is punishment, and can be in no other- 
„wise defined.” Id. 321. 

The constitution deals with substance, not shadows. [ts 
‘* inhibition was leveled at the thing, not the name. It intended that 
the rights of the citizen should be secure against deprivation for 
past conduct by legislative enactment under any form, how- 
ever disguised. IF THE INHIBITION CAN BE EVADED BY THE 
FORM OF THE ENACTMENT, its insertion in the fundamental law 
vas a vain and futile proceeding.” Id. 325. 

By an ex post facto law is meant, one which imposes a punish- 
e ment for an act which was not punishable at the time it was 
committed; or imposes additional punishment to that then 
‘* prescribed ; or changes the rules of evidence by which less or 
different testimony is sufficient to convict, than was then 
required. Id. 325. ‘ 

it was no offence against any law to enter or leave the State of 
„Missouri for the purpose of avoiding enrollment or draft in the 
military service of the United States, however much the evasion 
of such service might be the subject of moral censure. Clauses 
‘‘ which prescribe a penalty for an act of this nature are within 
terms of the definition of an er post facto law; they impose a 
‘* punishment for an act not punishable at the time it was com- 
emitted.“ 
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And exclusion from any of the professions or any of the ordi- 
‘* nary avocations of life for past conduct,’’ etc. 

All enactments of this kind partake of the nature of bills of 
‘* pains and penalties, and are subject to the constitutional inhibi- 
tion against the passage of bills of attainder, under which gen- 
‘* eral designation they are included.”’ 


Ex parte Garland, 4th Wall., 377. 
Cooley, Cons. Lim., pp. 317-319, 4th Ed. 


On the subject of ex post facto laws and bills of attainder, also 
see 
Potter’s Dwarris on Statutes, p. 167. 


Pierce vs. Carakadon, 16 Wall, 234. 
Kring vs. Missouri, 107 U. S., 227. 


If an act involving moral turpitude or moral censure’ cannot 
under the Constitution be reached by an ez post facto law, how 
much the less can Congress make a perfectly innocent act of a per- 
son punishable by preventing him from entering the State, by 
imprisoning him on shipboard and by superior force sending him 
back to China ? 

In this case there is no ideal punishment, but a real and cruel 
one. And what is appellant's offence? Simply none. Only he 
departed from the State, as he had a right to do, and because he 
did so and for no other reason, and because he is a Chinaman, he 
is deprived of his natural rights, his statutory rights, and all the 
privileges and immunities that he had _acquired under the treaty, 
and the only evidence of those rights is blotted out and rendered 
null and void by legislative enactment. 

As well might Congress pass an act declaring that all patents 
issued by the government were null and void, and persons claim- 
ing title thereunder shall not maintain any action for the 
possession of the property described therein. Indeed, such a 
law would not be so liable to criticism as the one now under 
consideration. 

Had Congress passed an act to confiscate the visible of 
Chinese in the United States there would be none to d it. 

But as we have seen, ‘‘labor is property,’’ and is as much en- 


“titled to constitutional protection as houses and lands. The time 


was when liberty occupied a higher position in the minds of men 
than mere property. Is it any the less dear now? Is it less 
preciated now? Can a person now be deprived of this (save li ) 
the highest of human rights and ‘blessings by simple legislation 
Let such legislation be attempted against European emigrants or 
against native-born American citizens, and there would be 
aroused such a hurricane of indignation as would sweep its 
authors into perpetual retirement. 
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We have carefully considered the various cases cited in the 
opinion of the court below, and we are unable to see that any one 
of them conflict in the slightest degree with the principles which 
we have attempted to vindicate; for early in the argument we 
admitted, and we now repeat, that where an Act of Congress passed 
subsequent to the ratification of a treaty conflicts with it the law 
will abrogate the treaty; but when a treaty contains provisions 
which confer certain rights upon the citizens or subjects of one of 
the nations residing in the territorial limits of the other which 
partake of the nature of municipal law they are capable of enforce- 
ment as between private parties in the courts of the country. ‘‘An 
illustration of this character is found in treaties which regulate 
the mutual rights of citizens and subjects of the contracting 
e nations in regard to rights of property by descent or inheritance 
„here the individuals concerned are aliens. Head-money 
Cases, 112th U. S. R., p. 598. 

‘It will be admitted that a right once veated does not require for 
ita preservation the continued existence of the power by which it 
n acquired. If a treaty or any other law has performed its office 
% giving a right, the expiration of the treaty or law cannot 
‘* extinguish that right.” 

** But the Court is of opinion that the treaty had ita full effect 
“the instant the right was acquired under it: that it had nothing 
further to perform, and that its expiration or continuance after- 
“ wards was unimportant.” 


Chirack vs. Chirack, 2 Wheaton, 277, 278. 
Carneal vs. Banks, 10 Wheaton, 189. 
Society vs. New Haven, 8 Wheaton, 494. 


I will not venture to suggest or question the motives of those 
who are responsible for this legislation, but among all just and 
right-thinking people there cannot be but one opinion as to its 
wisdom. Fortunate it is that there is one department of the 
Government, who, without prejudice or political excitement, can be 
relied upon to correct unjust and unconstitutional legislation, and 
give unto all, the rich and the poor, the high and the lowly, equal 
and exact justice. 

If to destroy solemn contracts—if a party can be deprived of 
both liberty and property without court or jury and without pro- 
cess of law—if innocent and lawful acts can, after their commis- 
sion, be punished by a forfeiture of vested rights, and the only 
evidence of these rights can be destroyed by legislation alone, 
then is the act in question valid ; if, on the contrary, these things 
cannot thus be done, then is it void and of no effect. 

All of which is respectfully submitted. 


HARVEY S. BROWN and 
THOS. D. RIORDAN, 
Of Counsel for Appellant. 
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This case arises upon the claim of the appellant 
to enter the territory of the United States and reside 
there, in defiance of the distinct terms of an act of 
Congress prohibting his doing so. The claim is 
based upon rights supposed to accrue to him under 
the treaty of 1868, between China and this country, 
and the acts of Congress of 1882 and 1884, all prior 
to the act of 1888, which forbids his coming. 

The entire line of treaties providing for, and the 


acts of Congress regulating Chinese immigration are 
exceptional in American legislation, and, so far as we 


2 


know, without precedent in the laws and treaties 
governing the intercourse between civilized States. 

The transit in time of peace of well-disposed per- 
sons from one country to another for the purposes of 
trade or curiosity was always permitted by the com- 
mon and established usages of Christian communi- 
ties. That they must be kindly treated and pro- 
tected in their persons and property, while abiding 
in the country as temporary visitors, or when they 
were moving about as travellers, or residing and 
pursuing their occupations as denizens, was never 
questioned. No treaty between sovereigns was con- 
sidered necessary to secure these privileges, and 
when, in case of war, famine or other great exigency, 
the public good seemed to require their absence, 
such strangers were given timely notice to retire 
from the country, and no breach of public faith or 
even of the laws of hospitality was thought to have 
been committed. But China and other Oriental na- 
tions have pursued a different policy, namely, that of 
practically inhibiting trade and intercourse with 
outside peoples. 

In order to induce China to change her customs in 
this respect, the Burlingame treaty was made. It 
cannot be justly said that it was done in order to in- 
crease or even to secure the coming hither of Chinese, 
for that they could always do so long as we allowed 
it, under our constitutions and laws then in force, 
and under the general customs and usages of civil- 
ized nations, existing as part of our laws. 

The privileges thus extended by the Burlingame 
treaty to China can only be regarded as in the na- 
ture of a price paid that nation to abandon, in 
part, their ancient custom of non-intercourse and 
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throw open their doors to our merchants and their 
commodities. That treaty, like all others between 
sovereign States, was subject to be terminated by the 
act of either party. 

The agreement was found by experience to work to 
our disadvantage, because of the too free immigra- 
tion of a certain class of Chinese, and Congress re- 
solved, for reasons satisfactory to itself, to rescind 
it, so far as it allowed the free coming hither of the 
unsatisfactory class, to wit, Chinese laborers. 

There is but one question before the Court, which 
is, as to the power of Congress to rescind the treaty. 

If the United States is a sovereign and independent 
State it cannot be deprived of its sovereignty by any- 
thing short of superior force coming from without. 

It certainly cannot be deprived of it in piecemeal 
by Congress or the Executive through the treaty 
making power. ‘ 

The power to determine what individuals of the 
human race, not citizens of the United States, may 
or may not peacefully come into the country from 
abroad, in the ordinary course of commercial or social 
intercourse, how they shall be treated while here, 
how long they may remain, and when and under 
what circumstances they shall be required to depart, 
are essential attributes and prerogatives of sov- 
ereignty, and a State can only lose them by be- 
ing subjugated by another, in fact, by ceasing to 
be a State, in which case they are transferred to 
the conqueror who thereafter exercises them, and is 


the State. 


The resolve of the United States to terminate the 
privilege of Chinese laborers to come at will to this 
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country, resulted in the treaty of Nov. 17, 1880, and 
the acts of Congress of 1882 and of 1884, which, by 
their terms, excluded the great mass of Chinese labor- 
ers, and finally the act of Oct. 1, 1888, which reached 
and in plain terms covered the case of Chae Chan 
Ping, the appellant. 

That the act of Oct. 1, 1888, distinctly, and in 
every part fits the case of the appellant, and ex- 
cludes him from the country, if the Congress of 
1888 had the power to exclude him, seems to be con- 
ceded, by his learned counsel. 

The contention of the counsel of Chae Chan Ping 
involves not only the sovereignty of the United 
States, but the power of the last or existing Congress 
over the acts of other and former national legisla- 
tures. 

Neither the Congress of 1884, nor any other Con- 
gress, could divest the United States of any of the 
attributes of sovereignty. Nor could the Congress 
of 1884 tie the hands of future Congresses and pre- 
vent the repeal or modification of laws as the public 
good from time to time should seem to require. It 
would be idle to cite authorities upon these points 
even could any decision of a point so elementary in 
its nature be found. 


It would he a curiousand most illogical adjudication 
of the law to hold that the alien respondent Chae 
Chin Ping could, in spite cf the act of Congress of 
1888, land in the United States, in view of the fact, 
which itis futile to deny, that the same Congress could 
have passed at the same session an act requiring 
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him, in common with any or all other aliens, to depart 
with or without notice or in a time given, or peremp- 
torily, and to have him, as an alien, finally thrust 
across the frontier and expelled, if necessary. The 
greater power must surely include the lesser. If he 
could be sent away after coming, he can be kept 
out. 

The gentlemen on the opposite side evidently ap- 
preciate the difficulty and try to avoid it. 

In the brief of counsel, on file in this case, the 
famous Alien and Sedition Acts are cited (Act 
of June 25, 1798, 1 Stat. at Large 570, and July 6, 
1798, Stat. at Large, 577, which provided in effect 
for doing under certain circumstances precisely the 
thing above suggested. But the Alien and Sedi- 
tion“ acts are useless so far as we can see from the 
brief of counsel, except as 2 of unwise or un- 
popular laws. 

We need scarcely say that this Court will not take 
notice of the unwisdom or unpopularity of acts of 
Congress or other legislation provided for under the 
Constitution of the country. They look merely to 
the power. 

And there is not the slightest doubt that the 
„Alien and Sedition ”’ acts were strictly within the 
power of Congress, and so this Court must have held 
had it ever been called upon to pass upon the ques- 
tions. 


In fact, the power of Congress to deel with aliens 
substantially as it may consider the public good to 
demand to expell them from the country, with or 
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without notice, or to forbid their leaving, if it shall 
seem best, or to require them to withdraw to some 
specified part of the country and there remain under 
surveilance, and to imprison them upon refusal to 
obey, as was done in that case, was decided and up- 
held by Judge Washington in Lockington’s case, 
( Lockington vs. Smith, Pet. C. C., 466,) and is be- 
yond question the law of the land, and the power 
to do so is an essential attribute to the complete 
sovereignty of the nation. 

True, Lockington’s case arose in time of war, and 
he was held as an alien enemy; but the power of 
peace and war and all other matters touching our re- 
lations with foreign nations as well as matters of 
commerce between our country and others under 
which term alien immigration is included are exclu- 
sively within the province and control of Congress, 
and it is the sole judge of all exigencies and neces- 
sities of a public nature arising under them. Story 
on the Constitution, (4th Ed., Cooley), Sects. 1061- 
1065, 1342. 


In both briefs filed in behalf of respondent, but 
notably in that of Messrs. Hoadly and Carter, an 
effort is made to show that the Alien and Sedition 
Acts were unconstitutional. 

But, it will be observed, that the authority of the 
sovereign power wlierever it may rest to expel 
aliens from the country is not questioned. The dis- 
pute over the Alien and Sedition acts was as to 
where the power to expel them was vested, whether 
in Congress or in the State. 
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This is a revival of the old contention of State 
Rights, with the Virginia resolution of 1798, urged 
as conclusive of the question. No adjudication of 
this court, or of any court, is cited showing the un- 
constitutionality of the acts, And it is to be presumed 
that none can be found. Against the Virginia reso- 
lution the learned counsel admits the Massachusetts 
and New Hampshire resolutions, taking the opposite 
view, and also a minority report of the Virginia leg- 
islature to the same effect. See also Judge Cooley’s 
views, note to Sec. 1294, Story on the Constiution, 
4th Ed. 


The Virginia politicians of that day did, beyond a 
doubt, deny the right of Congress to expel aliens, 
claiming that power for the States, bat they, at the 
same time, and long after, continued to dispute the 
authority of Congress to do a large number of acts of 
sovereignty, with which objectionable exercise of 
power this Court has since agreed, and the questions 
are settled against the State Right theory. 

But if the Alien and Sedition Acts were void, this 
case is not affected. The question is, Has Congress 
the power to keep out an alien whose presence is 
deemed undesirable ? 


Will counsel claim, in the present condition of the 
American Nation, and in the light of the events of 
the last quarter of a century, that aliens, objection- 
able to the United States at large, and believed to 
be dangerous to the interests of the entire country, 
can be protected and domiciled in any particular 
State by virtue of State laws, in defiance of the will 
of the Nation expressed through Congress ? 


If so, we have made but little progress in consoli- 
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dating the American people into a Nation one and 
indivisible. 


Under the law of nature and nations the right of 
a man, or body of men, to leave one country and pass 
into another for any purpose—that other being free 
and sovereign,—must, in the end, come to be a right 
represented by force alone, and end in a question 
of the strongest arm and best guns. 

True, that the so-called Right of Expatriation em- 
bodied in the Burlingame treaty, has been adopted in 
the Revised Statutes of the United States, and as to 
all not exempted from it by later legislation must 
bind this court in a proper case. But by the acts of 
1882 and 1884 all Chinese laborers, save a very lim- 
ited class, were excluded from the rule, which ex- 
clusion this act of Oct. 1, 1888, extended to Chae 
Chan Ping, the appellant, who is thrown back up- 
on the general law of nature and nations, and has 
no right to come to this country, except by consent 
of Congress, which he has not obtained, or by invin- 
cible force and arms which he does not seem to have. 


The Constitution and laws of the United States 
were adopted for the benefit of the people of the 
United States. Resident aliens have only such ab- 
solute rights as the public law of Nations secures to 


them, which rights are of imperfect obligation. 


Non resident aliens have no rights at all, save what 
we choose to accord to them. 


The questions upon which this cause must turn 
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have been over and over again passed upon and 
decided by this court adversely to appellant’s con- 
tentions. It seems almost superfluous to cite them. 


They are arrayed in incontęstible force in support 
of the reasoning of Judge SAwYER before whom the 
case was heard in California. 


It is enough to mention the last one, that of Whit- 
ney vs. Robertson, 124 U. S., 191, which is determina- 
tive of the case. 


Messrs. Hoadly and Carter, in alluding to Chew 
Hong v. J. S., 112, U. S., 536 (brief p. 18), use this 
language: We do not deny the plenary power of 
Congress over the treaty and over its own legisla- 
tion so as to forbid the future immigration of Chinese 
laborers and the future issue of certificates such, as 
described in the Acts of 1882 and 1884.”’ 


Again, on page 16, it is said: ‘‘As to the treaty 
with China, we do not deny the plenary power of 
Congress at will to abrogate each and every one of 
its provisions, neither do we dispute the power of 
Congress to adopt the system which the Chinese 
themselves have abandoned, of excluding intercourse 
with foreigners. ”’ 


But appellant claims that in his case rights have 
become vested under the treaty which cannot now 
be denied him. 


„We do not claim that Chae Chan Ping has the 
right to enforce its (the treaty’s) stipulations, or to 
complain of their breach. Our contention is that 
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being a law of the United States, he took under it 
rights of which he cannot be deprived by subsequent 
legislation.“ 


This contention has been so fully answered by the 
Solicitor General, in his able brief filed herein, that 
it is unnecessary to deal with the matter in detail. 
A few words upon the subject may not be out of 
place in view of the able argument lately filed by 
appel 4 

It might be suggested, at the outset, that this con- 
tract, if such it be, has no greater force than the 
faith pledged by the United States to a pre-emption 
settler who enters upon surveyed public land intend- 
ing to improve and make his home there, and whose 
rights and improvements, the very roof over his head, 
no matter how valuable, may be taken from him and 
the land sold or given to another, if the pre-emp- 
tioner has not perfected his title before the law is 
changed by Congress as was done in the Yosemite 
case. 15 Wallace, 77. 


It seems to us from the extracts already quoted 
from appellant’s brief that he cannot consistently 
claim relief. 


We,of course,concede that under a treaty author- 
izing an alien to acquire property, if he acquire it 
while such treaty is in force, then the property is 
his absolutely and beyond the reach of Congressional 
attack. Such was the case supposed by Justice 
MILLER in Ede vs. Robertson, 112 U. S. 580, and in 
that portion of the opinion recited in appellant’s 
brief, pp. 17 and 18. 


But what right did this Chinaman acquire under 
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these treaties, or the Acts of 1882 and 18841 How 
much better off was he after those treaties were made, 
and those acts passed, than before? This Govern- 
ment never commenced to curtail the privilege of 
immigration as far as Chinamen were concerned un- 
til the inauguration of the very legislation upon 
which this man bases his pretentions. The Act of 
1882, restricted the privileges theretofore enjoyed by 
subjects of the Chinese Empire. The Act of 1884 
tended in the same direction, and was progressive, 
and the Act of 1888 merely completed that which 
Congress could have done in the first instance and 
by a single act. Appellant practically admits that 
he could now be wholly debarred from inhabiting 
this country if he had never been restricted.“ In 
other words, his position is that, because Congress 
limited his previously enjoyed privileges, therefore 
it lost its power to exclude. 


Much is said by the learned counsel of the form of 
the certificate actually given, and that authorized 
by the acts in controversy. It is urged that these 
enactments disclose a purpose to grant something 
which it is asserted is nothing less than a franchise, 
to Chae Chan Ping. But section 4 of the Act of 
1884, passed before appellant’s departure, declares 
that the certificate is to be issued for the purpose of 
properly identifying the laborers referred to, and to 
furnish the party receiving the certificate with evi- 
dence of his right to go from and come to the United 
States, etc. 

The mere use of the word right’’ does not signify 
the grant of anything. As here expressed, it is only 
referred to a privilege permitted to be enjoyed as 
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long as the United States continued so minded. Had 
the intention been, as urged by counsel, we must 
conclude that a right was conferred to go from 
the country as well as to enter it. But it is common 
knowledge that no one has ever said that the China- 
man shall not go. The effort has ever been to ex- 
clude him. It has never been hinted that it was ne- 
cessary to confer a right in order to provide an 
exit. 

If everything which counsel claims was done actn- 
ally transpired no franchise was granted. 


What special privileges were conferred upon Mr. 
Ping? Absolutely none. On the conrtary, he was 
restrained day after day and session after session ; 
at one time he might come and go at will without a 
certificate, then the certificate was made essential, 
and because Congress, for the time being, saw fit to 
leave him a portion of the favors which he beforeen- 
joyed, he boldly asserts that the failure to take away 
all these privileges was tantamount toa solemn com- 


pact, binding in his favor, whereby Congress cov-: 


enanted to never withdraw that which it might have 
withheld in the first instance. 


We cannot think that appellant is consistent in 
conceding (Brief, p. 17) that no contract was made, 
and, afterwards (Brief, p. 36) insisting that there had 
been an actual grant. 

However this may be, we can perceive none of the 
elements of a contract here. To begin with, Con- 
gress cannot cede away its power or avoid its duty 
to exclude aliens whose presence is obnoxious to the 
State. The right to decide upon this subject is 
vested in Congress, and however vigorously ap- 
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pellant or his counsel may protest against the de- 
cision rendered, they have not the power, nor has the 
court the power, to question the correctness of the 
conclusion. The views of Judge Sawyer upon this 
topic are certainly satisfactory to all fair minds. 
(36 Fed. Rep., 437.) 

But we have shown that Congress never attempted 
to confer any special privileges or rights upon ap- 
pellant. The latter desiring to take a trip to China, 
obtained a certificate containing his description. 
He went home, presumably visited his friends, trans- 
acted his business, and started back to the United 
States. Before the completion of his journey, the 
same Government which had previously said to him 
that he might, as that power then felt disposed, return, 
declared that he could not come; and because of the 
policy of the United States at. the time the certificate 
was given, and because such certificate, which was 
nothing more than a photograph, was issued to pre- 
vent the perpetration of a fraud on the part of Ping, 
it is declared that there is a perfect case of an exe- 
cuted contract. 

Counsel noticed the difficulty to be met in making 
a contract out of the treaties, the statutes and the 
certificate, and hence a large number of authorities 
are cited to establish that damage to the promisee, 
constitutes as good a consideration as benefit to the 
promisor. (Brief, pp. 21-28.) 

We do not dispute these elementary propositions, 
but have not ascertained their relevancy. Appellant 
explains (brief, p. 20,) that if there was no contract- 
ual relation nevertheless, that because Ping em- 
barked there became ‘vested in him an executed 


franchise or right to return.“ 
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This record discloses that the so-called franchise 
or right to return, has never been executed, but that 
appellant is endeavoring to execute it, i. e., to return 
in defiance of the law of Congress. 


Counsel, appreciating the embarrassments of the 
situation, endeavor to locate the consideration for 
the supposed contract (Brief, p. 25), and declare that 
appellant’s ‘‘ departure’’ constituted a consideration. 
„The sacrifice involved in his departure, the detri- 
ment suffered,him.’’ We are further told that the 
United States invited him to go and he went, trusting 
that he might get back. Will some one tell us how 
it can be considered a detriment' to go home, 
whether on business or pleasure? Is the acceptance 
of an invitation to leave this country, coupled with 
a statement that the party leaving may return suffi- 
cient to deprive us of the power of excluding the 
alien who accepted the invitation, and whose pres- 
ence we now deem contrary to the people's welfare! 

- Clearly, the certificate was never issued upon any 
such theory. It was issued, because the bad char- 
acter of Ping’s countrymen made it necessary to 
provide a moderately certain means of identification. 


We do not deem it necessary to discuss at length 
the question as to whether the act of 1888, as appli- 
cable to appellant, is an ex post facto law. No at- 
tempt is made to impose a punishment for an act not 
punishable at the time it was done. No pain or 
pénalty is prescribed for any act antecedently com- 
mitted. Ping was ordered not to return. After this 
order he attempted to land. If he finds it uncomfort- 
able on the Belgic,”’ it is not because Congress had 
not previously legislated against him. The fact that 
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he had already started can make no difference. Be- 
fore he reached America, this Government warned 
him off. That he did not hear or heed the warning 
is immaterial. Had he been permitted to land, and 
had an act been passed thaking it a crime for him to 
do that which was innocent when he did it, the case 
might be different. 

We can understand that it would be punish- 
ment to prevent a citizen coming home to his 
country ; expatriation has always been deemed an 
infliction, but we have never heard that it is as a 
matter of law, punishment to exclude an alien from 
a nation whose people do not desire his presence. 

The point that appellant is deprived of his prop- 
erty without due process of law, and that he does 
not receive the equal protection of the law, is cer- 
tainly not well taken. No one is attempting to get 
any of Ping’s property, in fact, it ia not shown that 
he has any estate; and as to his liberty, all that this 
country asks of him is to roam without its confines. 
He cannot come into this Republic, to that extent 
only are the bounds of his habitation fixed; and 
this very power the learned counsel admit the United 
States possesses. 

It is inaccurate to say that appellant has been ban- 
ished, he left voluntarily. It would be equally cor- 
rect to declare that Chinese laborers, who were never 
outside of China, had been banished by Congress 
because the privilege of coming here has been denied 
them. 

We will not follow the example of counsel, and com- 
ment upon the policy of this legislation. We do not 
deem an argument of that kind legitimate here. 
Years of experience have evolved this legislation; 
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men of wisdom have enacted it, and necessities ur- 
gent as those of war demanded it. We trust that 
when counsel again advert to scripture to support 
their case, they will not forget to mention that the 
authority quoted to the effect that all nations are of 
one blood, and are to dwell on the face of the earth, 
has likewise recognized the propriety of limiting 
their habitations. We opine that the unalloved 
satisfaction which would follow a reversal of this 
case would be more restricted than counsel imagine. 
Respectfully submitted, 
JOHN F. SWIFT, 
and STEPHEN M. WHITE, 
Of Counsel. 


G. A. JONNSON, 
Attorney General, Cal. 
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For a statement of the facts in this case we beg to 
refer to the very able brief of the Solicitor-General of 
the United States, Hon. G. A. Jenks, and proceed at 
once to the argument. 

. That subsequent legislation may municipally abrogate 

: a treaty is not an open question, and in support thereof 
we cite the following cases: 

Cherokee Tobacco, 11 Wall., 616. 

Taylor 2. Morton, 2 Curtis, 454. 

Ropes 2. Clinch, 8 Blatch., 304. 

In re Ah Lung, 18 Fed. Rep., 28, 9 Sawyer, 307. 

Whitney 2. Robertson, 124 U. S., 190. 

Head Money Cases, 112 U. S., 580. 

United States 2. McBratney, 104 U. S., 621. 

Bartram 2. Robertson, 15 Fed. Rep., 212. 

Kent, ist Vol., Marg., p. 287. 
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To the same effect are Storey and Cooley. 
Indeed, the counsel for appellant, in the brief filed 
in this case on the 27th ult., concede— 


1st. That Congress has the power to abrogate a treaty 
between the United States and a foreign power. ° 


2d. That the Exclusion Act of October ist, 1888, was 
intended to abrogate and does abrogate prior treaties 
with China, so far as Chinese laborers are concerned ; 
but it is insisted that certain valuable or vested rights 
have been acquired of which Chinese laborers cannot 
be deprived by legislation. 


We respectfully claim that these so-called rights are 
not contracts, and are not obnoxious to the constitu- 
tional provision in respect to the impairment of the 
obligation of contracts, but are mere privileges, matters 
of favor, incentives to hope and expectation, and are 
not of a nature to be enforced in a court of justice. 

Accordingly, Mr. Justice Daniel, in delivering the 
opinion in the case of Butler / a. . Pennsylvania, 10 
Howard, 416, says: 


The contracts designed to be protected by the tenth 
section of the first article of that instrument (the Fed- 
eral Constitution) are contracts by which perfect rights, 
certain definite, fixed, private rights of property, are 
vested. Ty are clearly distingutshable from measures 
or engagements adopted or undertaken by the body politic 
or State government for the benefit of all, and from the 
necessity of the case, and according to universal under- 
standing, to be varied or discontinued as the public good 
shall require. 


This same distinction between perfect rights and mere 
privileges is drawn in the case of United States 2. Ben- 
zon, 2 Clifford, 513. Referring to the provision of an 
act of Congress, and the change afterwards made, the 
court said : 


— 
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„The exact language of the provision is, that all 
goods which may be in the public stores or bonded 
warehouse, on the day mentioned, may be withdrawn 
for consumption upon payment of the duties now im- 
posed thereon by law, provided the same shall be so 
withdrawn within three months from the date of the 
original importation. The change —— of is, 
that the period allowed ſor the withdrawal is limited to 
three months from the date of the original importation, 
instead of three months from the time the goods were 
deposited. Such changes, however, have frequently 
been made in the different provisions upon the subject, 
and unless it be assumed that warehousing imported 
— is a right, and not merely a privilege, which may 
granted or withheld, it is difficult to see on what 
ground the importer has any right to complain.“ 


This distinction is still more forcibly drawn in the 
case of Burroughs 2. Peyton, 16 Grattan, 470, in an able 
opinion written by Mr. Justice Robertson. The question 
involved was whether a person who had put in a substi- 
tute under an act then in force, had been regularly dis- 
charged from the service, and whose substitute was still 
in the service, was liable to conscription under a subse- 
quent act of Congress. The court passed upon the con- 
stitutional power to enact this subsequent act, which 
was entitled An act to put an end to the exemption 
of those who have heretofore furnished substitutes.”’ 

There was the same provision as in the Federal Con- 
stitution imposing a restriction against impairing the 
obligation of a contract. And the court held that, even 
if the privilege of substitution had been granted upon a 
valuable consideration paid directly to the Government, 
Congress would still have a right to put an end to the 
exemption granted by reason of it, whenever, in their 
judgment, the situation of the country became such as 
to render it proper that the party should be again re- 
quired to serve in the army, and that the Government 
of no nation can abdicate, or bind itself not to exercise 
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any part of the power entrusted to it for the defense of 
the community. Says the court: 


No Government can have the right to endanger the 
life of the nation it represents by contracting that it will 
not exercise the powers confided to it. For a proposi- 
tion so obviously true it can hardly be necessary to cite 
authority, but the authorities are ample to show that in 
less important matters than that of military defense, a 
legislative body cannot part with its powers by any pro- 
ceeding so as not to be able to continue the exercise of 
them, and if any attempt be made so to do, the act is 
null and void. It can and should exercise them again 
and again, as often as the public interests require. It 
cannot abridge its own legislative power by making 
permanent and irrepealable contracts in reference to 
matters of public interest. 


The court says further: 


‘Exemption from future liability on the part of a 
citizen to render military service at the call of the 
country is not a subject-matter of contract within the 
meaning of the clause of the Constitution prohibiting 
the passage of any law impairing the obligation of con- 
tracts. By the term ‘contracts’ in that clause it is a 
meant to include rights and interests growing out of 
measures of public policy. Acts in reference to such 
measures are to be regarded as rather in the nature of 
legislation than of compact, and although rights or in- 
terests may have been acquired under them, those rights 
and interests cannot be considered as violated by su 
quent legislative changes which may destroy them. 
Whatever in the nature of a contract could be con- 
sidered to exist, there must be implied in it a condition 
that the power is reserved to the legislature to change 
the law thereafter as the public interests may from time 
to time seem to reguire. 


The court held that the substitution was an act of 
grace and favor on the part of the Government, and not 


as a matter of contract; that it was a mere privilege ac- 
corded. 


/ 


The court says further: 


A plain distinction exists between statutes which 
create hopes and yo ket and those which form con- 
tracts. Congress allowed exemption from military serv- 
ice to those who furnished substitutes on existing con- 
siderations of policy, without annexing restraints on their 
will or abdicating their prerogative, and consequently, 
are free to modify, alter, or repeal them. Whatever, 
therefore, may have been the expectation at the time, 
in reference to the extent of the exemption obtained by 
putting in a substitute, there was clearly no contract 
the obligation of which has been impaired, and no vested 
right which has been violated by the of the law 
putting ‘an end to the exemption from military service 
of those who have heretofore furnished substitutes.’ ”’ 


The idea of the treaty of 1880 and the acts to enforce 
it was to diminish the freedom of Chinese laborers in 
coming hither, and not to obtain any benefit or valuable 
consideration from them. It was simply a contract be- 
tween independent sovereignties. 1 

So in the case of Taylor 2. Morton, supra, Mr. Justice 
Curtis held at the circuit— 


„That whether a treaty with a foreign sovereign had 
been violated by him; whether the consideration of a 
rticular stipulation had been voluntarily withdrawn 
y one party so that it was no longer obligatory on the 
other; whether the views and acts of a foreign sovereign 
had given just occasion to the legislative department of 
one Government to withhold the execution of a promise 
contained tn a treaty, or to act tn direct contravention of 
such promise, were not judicial questions.” 


In re Ah Lung, 9 Sawyer, 307, Mr. Justice Field, de- 
livering the opinion, says: 

„The immigration of foreigners to the United States, 
and the conditions upon which they shall be permitted 
to remain, are appropriate subjects of legislation as well 
as of treaty stipulation. No treaty can deprive Congress 
of its power in that respect. 
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That a Government cannot abdicate or surrender its 
sovereignty, so forcibly argued by Judge Robertson, was 
announced at an early day by Chief Justice Marshall in 
case of The Schooner Exchange 2. McFadden and 
others. (7 Cranch., 136, 137.) 

Says the court: 


The jurisdiction of the nation within its own terri- 
tory is necessarily exclusive and absolute. It is sus- 
ceptible of no limitation not im by itself. Any 
restriction upon it deriving validity from an external 
source would imply a diminution of its sovereignty to 
the extent of the restriction, and an investment of that 
sovereignty to the same extent in that power which 
could impose such restriction. All exceptions, there- 
fore, to the full and complete power of a nation within 
its own territories must be traced up to the consent of 
the nation itself. They can flow from no other legiti- 
mate source. 

„This full and absolute territorial jurisdiction being 
alike the attribute of every sovereign, and being inca- 
pable of conferring extra-territorial power, would not 
seem to contemplate foreign sovereigns nor their sover- 
eign rights as its objects. One sovereign being in no 
respect answerable to another, and being bound by ob- 
ligations of the highest character not to degrade the 
dignity of his nation by placing himself or its sovereign 
rights within the jurisdiction of another, can be sup- 
posed to enter a foreign territory only under an express 
license or tn the confidence that the immunities belong- 
ing to his independent sovereign station, though not 
expressly stipulated, are reserved by implication, and 
will be extended to him.”’ 


Treaties are not rules for the conduct of subjects, but 
contracts by which nations agree to regulate their own 
conduct. Although a treaty may be infracted as a 
municipal rule, it may be pending internationally, and 
enforced by reclamation, retaliation, or reprisal to the 
extent of appealing to what should be the dernier resort 
of nations—war itself. 
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The inhibition against impairing the obligation of a 
contract is only against the States, and not against the 
Federal Government, and, moreover, there is no con- 
tract between the United States and individual Chinese 
laborers at all. The power is granted to Congress to 
regulate commerce with foreign nations, and if, in the 
exercise of this granted power, a law should be passed 
impairing the obligation of a contract, we contend that 
such a law would be valid and cannot be set aside by 
the courts, although it is not necessary to go so far for 
the purposes of this case. And it was held in Whit- 
ney 2. Robertson, supra, that a stipulation in a treaty 
that no higher or other duties shall be imposed on the 
importation into the United States of any article the 
produce or manufacture of the dominion of the treaty- 
making power than are or shall be payable on the like 
articles being the produce or manufacture of any foreign 
country, does not preclude Congress from passing an 
act exempting from duty like products and manufac- 
tures imported from any particular foreign dominion it 
may so favor. 

Secondly, it is claimed that the Exclusion Act is in 
contravention of the Fifth Amendment to the Federal 
Constitution in this, that it deprives appellant of both 
liberty and property without due process of law. 

This is not a case of a Chinaman born on American 
soil. It is the case of an alien who has voluntarily left 
the country. As was said by the distinguished judge 
of the circuit, ‘‘the being here, with a right of remain- 
ing is one thing, but voluntarily going away, with a 
right, at the time, to return, is quite another.“ 

In what respect is the inhibition against his return- 
ing not due process of law? Says Kent, vol. 1, p. 35, 
cited by the Solicitor General : 


If, however, any Government deems the introduc- 
tion of foreigners, or their merchandise, injurious to 
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the interests of their own people, they are at liberty to 
withhold the indulgence. The entry of foreigners and 
their effects is not an absolute right, but only one of 
imperfect obligation, and it is subject to the discretion 
of the Government which tolerates it.“ 


If a right to due process of law can be affirmed 
of an alien under such circumstances, the inhibi- 
tion by Congress against his re-entering the United 
States constitutes due process. The reasons influ- 
encing the legislative mind may have been various. 
They may have embraced the preservation of the 
autonomy of the country, the prevention of any hea- 
then admixture with a Christian civilization, the 
warding off of corrupt and deteriorating practices, the 
preservation of the public health and morals, the rid- 
dance of the country of a pauper element and the ad- 
vancement of the general well-being. Whether the 
reasons were good or not is not a matter of review; the 
power still remains, and the legislative decision is final. 
Any other position would extend the doctrine of extra- 
territoriality beyond all bounds, and convert a free and 
independent country with a mere appanage of a foreign 
power and effete civilization. The action of Congress is 
merely in the line of the administration of Arcventive 
justice. No property rights are thereby interfered with; 
and hence the remarks of the distinguished jurist who 
delivered the opinion in the Head Money Cases do not 
apply—that ‘‘a treaty may also contain certain provis- 
ions which confer certain rights upon the citizens or 
subjects of one of the nations residing in the territorial 
limits of the other, which partake of the nature of mu- 
nicipal law, and which are capable of enforcement as 
between private parties in the courts of the country. 
An illustration of this character is found in treaties 
which regulate the mutual rights of citizens and sub- 
jects of the contracting nations regard to rights of 
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property by descent or inheritance where the individuals 
concerned are aliens. 

Here there are no rights of property by descent or in- 
heritance involved. The legislation is simply in fur- 
therance of the public good and the public interests: 
There are none of those perfect rights—certain definite, 
fixed private rights of property—spoken of by Mr. Jus- 
tice Daniel. The rights, such as they are, are rights 
of imperfect obligation. 

Thirdly, it is claimed that the Exclusion Act is in 
contravention of that part of the Constitution of the 
United States which provides that no bill of attainder, 
or cx post facto law, shall be passed. 

The foundation of either is that some crime has been 
committed. But the departure of the Chinaman who 
has a return certificate is not made an offense, and there 
is no punishment or penalty in providing that he shall 
not return. His departure is purely voluntary. If he 
remains here he has all the privileges and immunities 
accorded to other Chinamen who remain, but it does 
not follow, if he voluntarily goes away, with a right at 
the time to return, that he shall have the same rights 
as resident Chinamen. It is a political question which 
Congress has the right to settle, in spite of any treaty, 
whether or not it is to the best interest of the country 
that he should return, and their solution of that ques- 
tion is conclusive, although their reasons for their action 
may be fallacious. 

The Exclusion Act is not an ex post factolaw. ‘‘Byan 
ex post facto law is meant one which imposes a punish- 
ment for an act which was not punishable at the time 
it was committed, or imposes additional punishment to 
that then prescribed, or changes the rules of evidence 
by which less or different testimony is sufficient to con- 
vict than was then required. 
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It was the law of the land that he should not return 
at the time he sought to do so. His act was subsequent 
to the law. He was bound to know the law, and it 
was his duty to comply with it. It is not apparent how, 
under such circumstances, the exclusion act was an er 
post facto law or bill of attainder, as to him who was 
an alien, and who, previous to its passage, had left the 
country. If the act of returning had been before the 
passage of the law, and the law afterwards provided a 
punishment or penalty for his act, that would be er post 
facto, and would be converting an act innocent when 
done into a criminal offense enforced by penal sanctions. 

We respectfully submit that the judgment should be 
affirmed. 

G. A. JOHNSON, 
Att’ y-General California. 


STEPHEN M. WHITE. 


JOHN F. Swirr. 
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Iu the Supreme Court of the Muited States, 


Ocronkn TERM, 1888. 


CAE CHAN PING, APPELLANT, 
vs. No. 1446. 
Tun UNITED STATES. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE NORTHERN DISTRICT OF CALIFOR- 
N14 be 


BRIEF FOR THE UNITED STATES. 


STATEMENT OF FACTS. 


The petitioner is a Chinese laborer. He came to the 
United States in 1875. On the 2d of June, 1887, he ob- 
tained a certificate in accordance with the provisions of 
the fourth section of the act of 1882, as amended by the 
act of 1884, and went to China. On the 7th of Septem- 
ber, 1888, he sailed from China to return to the United 
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States, and arrived at San Francisco on the 7th of Octo- 
ber, 1888. On the Ist of October, 1888, an act of Con- 
gress was passed which rendered his certificate void and 
forbade his admission. He had no notice of the passage 
of the act until he arrived at San Francisco. He claimed 
admission. The collector of the port refused to permit 
him to land. He presented his petition for habeas corpus 
to the circuit court of the United States for the northern 
district of California (Rec., pp. 7, 8, and 9). The case 
having been heard, on the 15th of October, 1888, the court 
remanded him to the custody of the master of the ship 
whence he was taken. The same day an appeal was taken 
by the petitioner to this court. (Rec., p. 16.) 


BRIEF OF ARGUMENT. 


I. 
The treaty and statutes. 


By the first article of the treaty between the United 
States and China, published on the 5th day of October, 
1881 (22 U. S. Stats., 826; Appendix, Exhibit A), it is 
provided : 


Whenever, in the opinion of the Government of 
the United States, the coming of Chinese laborers to 
the United States, or their residence therein affects 
or threatens to affect the interests of that country, or 
to — the good order of the said country, or of 
any locality within the territory thereof, the Govern- 
ment of China agrees that the Government of the 
United States may regulate, limit, or suspend such 
— or residence, but may not absolutely pro- 

ibit it. 


— 
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Chinese laborers who are now in the United States 
shall be allowed to go and come of their own free 
will and accord, and shall be accorded all the rights, 
privileges, immunities, and exemptions which are ac- 
— i Cis 


On the 6th day of May, 1882, Congress passed an act to 
execute the stipulations of the treaty (22 U.S. Stats., 58; 
Appendix, Exhibit B). Its fourth and fifth sections pro- 
vide for the issue of certificates of identification to Chinese 
laborers who were resident in the United States prior to 
the making of the treaty. Under this act, the court re- 
ceived oral and other evidence of * and of 
prior residence. 

On the 5th day of July, 1884 23 U. S. Stats., 115; 
Appendix, Exhibit C), Congress amended the act of 1882, 
and by the amendment to the ſourth section provided that 
the certificate of identification therein required “should 
be the only evidence permissible to establish the right 
of re-entry. 

On the Ist day of October, 1888 (U. S. Stats., of 1888, 
504; Appendix, Exhibit D), an act was passed which 
provides : 


Cnarp. 1064. — 2 —— to an act entitied “ An act 
te execute n ty stipulations relating to Chisese,” 
approved the sixth day of May, eighteen hundred and eighty. 


ee — — 
— Th United States of America in Congress as- 

That from aud after the passage of this act, 

it shall be unlawful for any Chinese laborer who 
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shall at any time heretofore have been, or who may 

now or hereafter be, a resident within the United 

States, and who shall have departed, or shall depart, 

therefrom, and shall not have returned before the 
ssage of this act, to return to, or remain in, the 
Tnited States. 

Sec. 2. That no certificates of identity provided 
for in the fourth and fifth sections of the act to which 
this is a supplement shall hereafter be issued; and 
every certificate heretofore issued in pursuance thereof 
is hereby declared void and of no effect, and the 
Chinese laborer claiming admission by virtue thereof 
shall not be permitted to enter the United States. 

Sec. 3. That all the duties prescribed, liabilities, 
penalties, and forfeitures imposed, and the powers 
conferred by the second, tenth, eleventh, and twelfth 
sections of the act to which this a supplement are 
a: hereby extended and made applicable to the provis- 
| ions of this act. 

Sec. 4. That all such part or parts of the act to 
which this is a supplement as are inconsistent here- 
with are hereby repealed. 


Approved October J, 1888. 

This act makes no exception in favor of any person on 
the high seas, nor of any other, but forbids the return of 
any Chinese laborer who is not within the United States 
at the date of its passage. Its language is so clear and 
unequivocal that, if Congress had the power to enact the 
law, the complainant in this case had no right to be ad- 
mitted into the United States, and the decree of the court 
should be affirmed. 
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II. 
CONGRESS HAD POWER TO ENACT THE LAW. 
A. 
Congress has the constitutional power to exclude foreigners. 


Full legislative powers, in the United States, are com- 
mitted to Congress. In it the powers are vested to pro- 
vide for the common defense and general welfare; to 
establish uniform rules of naturalization; to regulate 
commerce with foreign nations ; to declare war; to make 
all laws for the execution of all the powers vested by the 
Constitution in the Government, or in any Department 
or officer thereof. The power is vested in the Executive 
to make treaties, appoint ambassadors, ministers, and con- 
suls. The exercise of these powers is forbidden to the 
States. The whole tenor of the Constitution is that the 
United States is a nation, and, as to foreign nations and 
their subjects, is endowed with full sovereign powers. 
The ninth section of the first article of the Constitu- 
tion provides : 


The migration or importation of such persons as 
apy of the States now existing shall think proper to 
admit shall not be prohibited by the Congress prior 
to the year one thousand eight hundred aud eight, 
but a tax or duty may be imposed on such importa- 
tion, not exceeding ten dollars for each person. 


The implication from this, is clear, that after the year 
1808 Congress might prohibit the migration or importa- 
tion of foreigners. As a nation the Government may ex- 
ercise international powers. 
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B. 
The law of nations. 


International law fully establishes the right of a nation 


to exclude foreigners from its domain. 
In the case of Schooner Exchange vs. M’Fadden (7 
Cranch, 136) Chief-Justice Marshall declared : 


The jurisdiction of the nation within its own ter- 
ritory is necessarily exclusive and absolute. It is 
susceptible of no limitation not im by itself. 
Any restriction upon it, deriving validity from an ex- 
ternal source, would imply a diminution of its sov- 
ereignty to the extent of the restriction, and an in- 
vestment of that sovereignty to the same extent in 
that power which could impose such restriction. 

All exceptions, therefore, to the full and complete 
power of a nation within its own territories must be 
traced up to the nation itself. They can come from 
no other legitimate source. 

The principle is thus stated in Vattell’s Law of Na- 
tions, page 171: 

Since the lord of the territory may, whenever he 
thinks proper, forbid its being entered, he has no 
doubt, a power to annex what conditions he pleases to 
the permission to enter. This, as we have alread 
said, is a consequence of the right of domain. Can it 
be necessary to add that the owner of the territory 
ought, in this instance, to respect the duties of hu- 
manity? The case is the same with all rights what- 18 
ever: the proprietor may use them at his discretion ; | 
and, in so doing, he does not injureany person. But 
if he would be free from guilt and keep his conscience 

re he will never use them but in such manner as 
is conformable to hisduty. * * * * * 


There are States, such as China and Japan, into 
which all foreigners are forbid to penetrate withoat 
an express permission. 

In Kent’s Commentaries, vol. 1, page 35, it is stated : 

If, however, any Government deems the introdue- 
tion of foreigners, or their merchandise, injurious to 
the —— = — — they — > liberty 
to wit indulgence. oreigners 
and their effects is not an abeolute right, but only 
one of imperfect obligation, and it is subject to the 
discretion of the Government which tolerates it. 

In a foot-note on the same page, after suggesting the 
views of another author, it is added : 

But I am of opinion, notwithstanding, that every 
Government has the right, and is bound in duty, to 
judge for itself how far the unlimited power of emi- 
gration, and of the admission and residence of stran- 
gers and emigrants, may be consistent with its own 
local interests, institutions, and safety. 


C. 
Congress has the power to repeal the treaty. 


The act of 1888 is inconsistent with the second article of 
the treaty with China. By the second clause of the sixth 
article of the Constitution it is thus provided: 

This Constitution, and the laws of the United 
States which shall be made in pursuance thereof, and 
all treaties made, or which shall be made, under the 
authority of the United States, shall be the supreme 
law of the land. 

By this, laws and treaties are placed in the same cate- 
gory, and as a whole they constitute the laws of the land. 
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As such, treaties are subject to repeal by the power of 
Congress. The right to repeal a treaty was asserted and 
exercised by Congress as carly as the 7th of July, 1798 
(1 U. S. Stats., 578), by an act which repealed the treaties 
with France, as follows : 


Be it enacted by the Senate and House of Repre- 
sentatives of the United States of America in Congress 
assembled, That the United States are of right freed 
and exonerated from the stipulations of the treaties, 
and of the consular convention, heretofore concluded 
between the United States and France, and that the 
same shall not henceforth be regarded aslegally obli- 
gatory on the Government or citizens of the United 
States. 


The power is fully established by judicial decisions. In 
the Head Money Cases (112 U. S., 598) Mr. Justice Mil- 
ler delivering the opinion of this court, after citing the 
Cherokee Tobacco (11 Wall., 616); Taylor vs. Morton (2 
Curtis, 454); Ah Lung (18 Fed. Rep., 28); Clinton 
Bridge Case (Woolworth, 150, 156); Ropes vs. Clinch (8 
Blatchf., 304); Bartram vs. Robertson (15 Fed. Rep., 212), 
which ruled Congress has the power to modify or repeal 
a treat, says: 

It is very difficult to understand how any different 
doctrine can be sustained. 

A treaty is primarily a compact between independ- 
ent nations. It depends for the enforcement of its 
provisions on the interest and the honor of the Gov- 
ernments which are parties to it. If these fail its in- 
fraction becomes the subject of international negotia- 
tions and reclamations, so far as the injured party 
chooses to seek redress, which may in the end be en- 
forced by actual war. 
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It is obvious that with all this the judicial courts 
have nothing to do and can give no redress. Buta 
treaty may also contain provisions which confer cer- 
tain rights upon the citizens or subjects of one of the 
nations residing in the territorial limits of the other, 
which partake of the nature of municipal law, and 
which are capable of enforcement as between private 
parties in the courts of the country. An illustration 
of this character is found in treaties, which regulate 
the mutual rights of citizens and subjects of the con- 
tracting nations in regard to rights of property by 
descent or inheritance, when the individuals concerned 
are aliens. The Constitution of the United States 
places such provisions as these in the same cat 
as other laws of Congress by its declaration that “ this 
Constitution and the laws made in pursuance thereof, 
and all treaties made or which shall be made under 
authority of the United States, shall be the supreme 
law of the land.” A treaty, then, is a law of the 
land as an act of Congress is, whenever its provisions 
prescribe a rule by which the rights of the private 
citizen or subject may be determined. And when 
such rights are of a nature to be enforced in a court 
of justice, that court resorts to the treaty for a rule 
of decision for the case before it as it would to a 
statute. 

But even in this aspect of the case there is noth- 
ing in this law which makes it irrepealable or un- 
changeable. The Constitution gives it no superiority 
over an act of Congress in this respect, which may 
be repealed or modified by an act of a later date. 
Nor is there anything in its essential character, or in 
the branches of the — by which the treaty 
is made, which gives it this superior sanctity. 

* x * *: * 
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In short, we are of opinion that, so far as a treaty 
made by the United States with any foreign nation 
can become the subject of judicial cognizance in the 
courts of this country, it is subject to such acts as 
Congress may pass for its enforcement, modification, 
or repeal. 

In the case of Whitney vs. Robertson (124 U. S., 194, 
195), Mr. Justice Field, delivering the opinion of the court, 
ruled : 


By the Constitution a treaty is placed on the same 
footing and made of like obligation with an act of 
legislation. Both are declared by that instrument 
to be the supreme law of the land, and no superior 
efficacy is given to either over the other. hen 
the two relate to the same subject, the courts will 
always endeavor to construe them so as to give effect 
to both, if that can be done without violating the 
language of either; but if the two are inconsistent 
the one last in date will control the other, provided 
always the stipulation of the treaty on the subject is 
sel f-executing. 


In discussing the opinion of Justice Curtis in the case 
of Taylor vs. Morton, supra, he further says: 


He justly observed as a necessary consequence of 
these views that if the power to determine: these 
matters is vested in Congress, it is wholly immate- 
rial to inquire whether by the act assailed it has de- 
parted from the treaty or not, or whether such de- 
parture was by accident or design, and if the latter, 
whether the reasons were good or bad. 

In these views we fully concur. It follows, there- 
fore, that when a law is clear in its provisions, its 
validity can not be assailed before the courts for want 
of conformity to stipulations of a previous treaty not 
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1888. 


As has been shown, the petitioner’s residence in the 
United States was only by indulgence of the Government. 
It was by permission only. The withdrawal of that per- 
mission violated no personal right. He had no right un- 
der the second article of the treaty, for that article, so far 
as it was inconsistent with the act of 1888, was repealed. 

He had no contract right to return. He de freely, 
without any agreement with the United States as to a right 
to return. On his departure the Government relinquished 
to him none of its sovereign power, to repeal its laws, nor 
did it give him any pledge that it would adhere in the 
future to any policy then existing. That he expected to 
return did not entitle him to do so, if, after his departure, 
the Government changed its policy and forbade him ad- 
mission. He obtained his certificate of identification in 
accordance with the act of 1882, as amended by the act of 
1884, but that certificate was only evidence of his residence 
here prior to the time of his departure. 

The amendment of 1884 made the certificate the only 
evidence; but the facts to be established by that evidence 
at the time of his return were wholly immaterial, for 
whether he resided in the United States before or when 
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he departed therefrom gave him no right, under the act 
of 1888, to admission. That evidence neither gave him 
the right to admission, if established, nor constituted a 
single link in a chain of evidence to establish such right. 
When the privilege to return or remain was absolutely 
withdrawn, without exception on any state of facts, it was 
of no avail to prove that he had been here before or when 
he left. 

That he had no notice of the passage of the law until 
he reached San Francisco did not entitle him to admis- 
sion, for the laws of a nation, to be effective, are not re- 
quired to be specially prescribed or published to foreign 
nations or foreign citizens. ‘They are rather presumed 
not to be known, because in courts of justice foreign laws 
have to be proven, as any other facts. If want of actual 
notice entitled all Chinese to admission who were not noti- 
fied the law would be a practical nullity. 

That it was physically impossible that this appellant 
should know only renders certain an immaterial fact; for 
whether he knew or did not know, it was the law of the 
land. From the Ist of October, 1888, the law was of 
binding legal force. His ignorance could not render the 
law void as to him nor as to any person else. 

The constructive notice of the promulgation of the law 
gives rise to a “ presumption of law,” which is conclusive, 
that all interested in its observance know it. This prin- 
ciple is so essential to the nature of law that no individ- 
ual cases of alleged hardship will justify its disregard. If 
Congress believed that any unnecessary injury would be 
done to those who at the time of the passage of the act 
had embarked for the United States, an exception in their 
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favor should have been incorporated in the act ; but in the 


absence of such an exception it is not within the province 


of the judiciary to make it. 

The law is not retroactive, for it takes effect only from 
its passage, and entails no evil consequences for or on ac- 
count of prior residence. It only withdraws in the future 
an indulgence which the Government had before during 
its pleasure extended to this foreigner. 

It is still less an ex post facto law, for such a law is 
only one 
Which imposes a punishment for an act which was 
not punishable at the time it was committéd, or im- 
poses additional punishment to that then soe 
or changes the rules of evidence by which less or dif- 
ferent testimony is sufficient to cunvict than was then 
required. (Cummings vs. State of Missouri, 4 Wall., 
325, 326.) 

The act of 1888, even if it might be assumed to be a 
criminal penal statute—which it is not—does certainly 
not impose any punishment on the Chinese laborers gen- 
erally who did not violate the law. The law is not vio- 
lated by a departure from the United States. It is not, 
in any view, intended to restrict departure. If any act 
under the law is made a crime—which is denied—it is 
the return or entry into the United States. The law does 
not operate upon past entries, but only those which occur 
after its passage. It only forbids the admission of Chi- 
nese laborers, but not as a punishment for a erime. It 
no more forbids the entry of Chae Chan Ping than it does 
the entry of any other Chinese laborer who was not in the 
United States at the time of its passage. It does not as- 
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14 
sume that he, or any other citizen of China, has committed 
any crime, nor forbid entry on any such account. It is 
simply an act to exclude a given class of foreigners from 1 
the domain of the United States whom, in the rightful 
exercise of its discretion, the Government declines to tol- ) 
erate as residents. 2 
If Chae Chan Ping claims he has exceptional privileges, 
which other Chinese laborers have not, who had not been 
residents of the United States before the passage of the act, 
the reply is that he held his exceptional privileges only 
by virtue of the laws which then existed, but which have 
since heen repealed; and as there is no law extending to 
him those privileges, the privileges died with the law. 
The law gave him the privilege, and the repeal of the law 
has tuken it away; and he has no rights greater than any 4 
other non-resident of the same class. | 
G. A. JENKs, 
Solicitor- General. 


APPENDIX. 


Exninrr A. 


Treaty between the United States and China concerning imm 
tion. Concluded November 17, 180. Ratification adv a 
the Senate May 5, 1881. Ratified by the President May 
— exchanged July 19, 1881. Proclaimed 


Buy the President of the United States of America, 
A PROCLAMATION. .- 


Whereas a treaty between the United States of America 
and China for the modification of the existing treaties be- 
tween the two countries b; providing for the future 
lation of Chinese immigration into the United States, 
was concluded and —5 Peking, in the English and 
Chinese languages, on the seventeenth day of November, 
in the year of our Lord one thousand eight hundred and 
eighty, the original of the English text of which treaty 
is word for word as follows : 

Whereas, in the eighth year of Hsien Feng, Anno 
Domini 1858, a treaty of peace and friendship was con- 
cluded between the United States of America and China, 
and to which were added, in the seventh year of Tang 
Chih, Anno Domini 1868, certain 2 articles 
to the advantage of both parties, which x1 
articles were to be perpetually observed and ; and 

Whereas the Government of the United States, because 
of the constantly increasing immigration of Chinese labor- 
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ers to the territory of the United States, and the embar- 
rassments consequent upon such immigration, now desires 
to negotiate a modification of the existing treaties which 
shall not be in direct contravention of their spirit: 

Now, therefore, the President of the United States of 
America has appointed James B. Angell, of Michigan, 
John F. Swift, of California, and William Henry Trescot, 
of South Carolina, as his Commissioners Plenipotentiary ; 
and His Imperial Majesty the Emperor of China has 
appointed Pao Chun, a member of His Imperial Majesty’s 
Privy Council, and Superintendent of the Board of Civil 
Office; and Li Hungtsao, a member of His Imperial Majes- 
ty’s Privy Council, as his Commissioners Plenipotentiary ; 
and the said Commissioners Plenipotentiary, having con- 
jointly examined their full powers, and having discussed 
the points of possible modification in existing Treaties, 
have agreed upon the following articles in modification : 


ARTICLE I. 


Whenever in the opinion of the Government of the 
United States, the coming of Chinese laborers tu the United 
States, or their residence therein, affects or threatens to 
affect the interests of that country, or to endanger the 
good order of the said country or of any locality within 
the territory thereof, the Government of China agrees that 
the Government of the United States may regulate, limit, 
or suspend such coming or residence, but may not abso- 
lutely prohibit it. The limitation or suspension shall be 
reasonable and shall apply only to Chinese who may go 
to the United States as laborers, other classes not being 
included in the limitations. Legislation taken in regard 
to Chinese laborers will be of such acharacter only as is 
necessary to enforce the regulation, limitation, or suspen- 
sion of immigration, and immigrants shall not be subject 
to personal maltreatment or abuse. 
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ABTICLE II. 


Chinese subjects, whether proceeding to the United 
States as teachers, students, merchants, or from curiosity, 
together with their body and household servants, and 
Chinese laborers who are now in the United States shall 
be allowed to go and come of their own free will and ac- 
cord, and shall be accorded all the rights, privileges, im- 
munities, and exemptions, which are accorded to the citizens 
and subjects of the most favored nation. 


Articie III. 


If Chinese laborers, or Chinese of any other class, now 
either permanently or temporarily residing in the territory 
of the United States, meet with ill treatment at the hands 
of any other persons, the Government of the United 
States will exert all its power to devise measures for their 
— vas und to secure to them the same rights, privi- 
eges, immunities, and exemptions as may be enjoyed by the 
citizens or subjects of the most favored nation, and to 
which they are entitled by treaty. 


ArticLe IV. 


The high contracting Powers having agreed upon the 
foregoing articles, whenever the Government of the United 
States shall adopt legislative measures in accordance there- 
with, such measures will be communicated to the Govern- 
ment of China. If the measures as enacted are found to 
work hardship upon the subjects of China, the Chinese 
Minister at Washington may bring the matter to the no- 
tice of the Secretary of State of the United States, who 
will consider the subject with him, and the Chinese For- 
eign Office may also bring the matter to the notice of the 
United States Minister at Peking and consider the subject 
with him, to the end that mutual and unqualified benefit 
may result. 
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In faith whereof the respective Plenipotentiaries have 
signed and sealed the foregoing at Peking, in English 
and Chinese, being three originals of each text of even 
tenor and date, the ratifications of which shall be ex- 
changed at Peking within one year from date of its exe- 
cution, 

Done at Peking, this seventeenth day of November, in 
the year of our Lord 1880; Kuanghsii, sixth year, tenth 
moon, fifteenth day. 


JAMES B. ANGELL. SEAL. 
Joun F. Swirr. SEAL. | 
Wu. Henry Trescor, ISEAI. 
Pao Cntx. SEAL. 
Lit HUN A0. SEAL. 


And whereas the said treaty has been duly ratified on 
both parts, and the respective ratifications were exchanged 
at Peking on the 19th day of July, 1881: 

Now, therefore, be it known that I, Chester A. Arthur, 
President of the United States of America, have caused 
the said Treaty to be made public, to the end that the same 
and every article and clause thereof may be observed and 
fulfilled with good faith by the United States and the eit- 
izens thereof. 

In witness whereof I have hereunto set my hand and 
caused the seal of the United States to be affixed. 

Done in Washington this fifth day of October, in the 
veur of our Lord one thousand eight hundred and eighty- 
one, and of the Independence of the United States the 
one hundred and sixth. 

[SEAL. ] CHester A. ARTHUR. 


By the President : 
JAMES G. BLAINE, 
Secretary of State. 
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; Exnipit B. 


Cuar. 126. An act to execute certain treaty stipulations relating 
g to Chinese. 


Whereas, in the opinion of the Government of the 
United States, the coming of Chinese laborers to this 
country endangers the good order of certain localities 
within the territory thereof: Therefore, 


Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled, 
That from and after the expiration of ninety days next 
after the passage of this act, and until the expiration of 
ten years next after the passage of this act, the coming 
of Chinese laborers to the United States be, and the same 
is hereby, suspended ; and during such suspension it shall 
not be lawful for any Chinese laborer to come, or having 
so come after the expiration of said ninety days, to remain 
within the United States. 

Sec. 2. That the master of any vessel who shall know- 
ingly bring within the United States on such vessel, and 
Jand or permit to be landed, any Chinese laborer, from 
any foreign port or place, hall be deemed guilty of a 
misdemeanor, and on conviction thereof shall be punished 
by a fine of not more than five hundred dollars for each 
and every such Chinese laborer so brought, and may be. 
also imprisoned for a term not exceeding one year. 

Sec. 3. That the twe foregoing sections shall not apply 
to Chinese laborers who were in the United States on the 
seventeenth day of November, eighteen hundred and 
eighty, or who shall have come into the same before the 
expiration of ninety days next after the passage of this 
act, and who shall produce to such master before going on 
board such vessel, and shall produce to the collector of the 
port in the United States at which such vessel shall ar- 
rive, the evidence hereinafter in this act required of his 
being one of the laborers in this section mentioned ; nor 
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shall the two foregoing sections apply to the case of any 
master whose vessel, being bound to a port not within the 
United States, shall come within the jurisdiction of the 
United States by reason of being in distress or in stress 
of weather, or touching at anv port of the United States 
on its voyage to any foreign port or place; Provided, 
That all Chinese laborers brought on such vessel shall de- 
part with the vessel on leaving port. 

Sec. 4. That for the purpuse of properly identifying 
Chinese laborers who were in the United States on the 
seventeenth day of November, eighteen hundred and 
eighty, or who shall have come into the same before the 
expiration of ninety days next after the passage of this 
act, and in order to furnish them with the proper evi- 
dence of their right to go from and come to the United 
States of their free will and accord, as provided by the 
treaty between the United States and China dated No- 
vember seventeenth, eighteen hundred and eighty, the 
collector of customs of the district from which any such 
Chinese laborer shall depart from the United States shall, 
in person or by deputy, go on board cach vessel having 
on board any such Chinese laborer and cleared or about 
to sail from his district for a foreign port, and on such 
vessel make a list of all such Chinese laborers, which 


shall be entered in registry-books to be kept for that 


purpose, in which shall be stated the name, age, occupa- 


tion, last place of residence, physical marks or peculiari- 
ties, and all facts necessary for the identification of each 
of such Chinese laborers, which books shall be safely 
kept in the custom-house; and every such Chinese 
laborer so departing from the United States shall be en- 
titled to and shall receive, free of any charge or cost, 
upon application therefor, from the collector or his deputy, 
at the time such list is taken, a certificate signed by the 
collector or his deputy and attested by his seal of office 
in such form as the Secretary of the Treasury shall pre- 
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scribe, which certificate shall contain a statement of the 
name, age, occupation, last of residence, personal 
description, and facts of identification of the Chinese 
laborer to whom the certificate is issued, corresponding 
with the said list and registry in all particulars. In case 
any Chinese laborer, after having received such certificate, 
shall leave such vessel before her rture he shall de- 
liver his certificate to the master of the vessel, and if such 
Chinese laborer shall fail to return to such vessel before 
her departure from port the certificate shall be delivered 
by the master to the collector of customs for cancellation. 
The certificate herein provided for shall entitle the Chi- 
nese laborer to whom the same is issued to return to and 
re-enter the United States upon producing and delivering 
the same to the collector of customs of the district at 
which such Chinese laborer shall seek to re-enter; and 
upon delivery of such certificate.by such Chinese laborer 
to the collector of customs at the time of re-entry in the 
United States, said collector shall cause the same to be 
filed in the custom-house and duly canceled. 

Sec. 5. That any Chinese laborer mentioned in scction 
four of this act being in the United States, and desiring 
to depart from the United States by land, shall have the 
right to demand and receive, free of charge or cost, a cer- 
tificate of identification similar to that provided for in 
section four of this act to be issued to Chinese labor- 
ers as may desire to leave the United States by water; 
and it is hereby made the duty of the collector of customs 
of the district next adjoining the foreign country to which 
said Chinese laborer desires to go to issue such certificate, 
free of charge or cost, upon application by such Chinese 
laborer, and to enter the same upon registry-books to be 
kept by him for the purpose, as provided for in section 
four of this act. 

Sec. 6. That in order to the faithful execution of ar- 
ticles one and two of the treaty in this act before men- 
tioned everv Chinese person other than a laborer who may 
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he entitled by said treaty and this act to come within the 
United States, and who shall be about to come to the 
United States, shall be identified as so entitled by the Chi- 
nese Government in each case, such identity to be evi- 
denced by a certificate issued under the authority of said 
Government, which certificate shall be in the English 
language or (if not in the English language) accompanied 
by a translation into English, stating such right to come, 
and which certificate shall state the name, title, or official 
rank, if any, the age, height, and all physical peculiari- 
ties, former and present occupation or profession, and 
place of residence in China of the person to whom the 
certificate is issued, and that such person is entitled con- 
formably to the treaty in this act mentioned to come 
within the United States. Such certificate shall be prima- 
facie evidence of the fact set forth therein, and shall be 


produced to the collector of customs, or his deputy, of 


the port in the district in the United States at which the 
person named therein shall arrive. 

Sec. 7. That any person who shall knowingly and 
falsely alter or substitute any name for the name written 
in such certificate or ſorge any such certificate, or know- 
ingly utter any forged or fraudulent certificate, or falselv 
personate any person named in any such certificate, shall 
be deemed guilty of a misdemeanor, and upon conviction 
thereof shall be fined in a sum not exceeding one thou- 
sand dollars, and imprisoned in a penitentiary for a term 
of not more than five years. 

Sec. 8. That the master of any vessel arriving in the 
United States from any foreign port or place shall, at the 
same time he delivers a manifest of the cargo, and if there 
be no cargo then at the time of making a report of the 
entry of the vessel pursuant to law, in addition to the 
other matter required to be reported, and before landing, 
or permitting to land, any Chinese passengers, deliver and 
report to the collector of customs of the district in which 
such vessel shall have arrived a separate list of all Chi- 
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nese passengers taken on board his vessel at any foreign 
port or place, and all such passengers on board the vessel 
at that time. Such list shall show the names of such pas- 
senyers (and if accredited officers of the Chinese Govern- 
ment traveling on the business of that Government, or 
their servants, with a note of such facts) and the names 
and other particulars, as shown by their respective certifi- 
cates ; and such list shall be sworn to by the master in 
the manner required by law in relation to the manifest of 
the cargo. Any willful refusal or neglect of any such 
master to comply with the provisions of this section shall 
incur the same penalties and forfeiture as are provided for 
a refusal or neglect to report and deliver a manifest of 
the cargo. 

Src. 9. That before any Chinese passengers are landed 
from any such vessel the collector or his deputy shall 
proceed to examine such passengers, comparing the certifi- 
icates with the list and with the passengers ; and no 
senger shall be allowed to land in the United States from 
such vessel in violation of law. : 

Src. 10. That every vessel whose master shall know- 
ingly violate any of the provisions of this act shall be 
deemed forfeited to the United States, and shall be liable 
to seizure and condemnation in any district of the United 
States into which such vessel may enter or in which she 
may be found. : 

Sec. 11. That any person who shall knowingly bring 
into or cause to be brought into the United States by 
land, or who shall knowingly aid or abet the same, or 
aid or abet the landing in the United States from any 
vessel of any Chinese person not lawfully entitled to enter 
the United States, shall be deemed guilty of a misdemeanor 
and shall, on conviction thereof, be fined in a sum not ex- 
ceeding one thousand dollars, and imprisoned for a term 
not exceeding one year. 

Sec. 12. That no Chinese person shall be permitted to 
enter the United States by land without producing to the 
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2 proper officer of customs the certificate in this act required 1 
of Chinese persons seeking to land from a vessel. And 7 
any Chinese person found unlawfully within the United le 
States shall be caused to be removed therefrom to the | 
country from whence he came, by direction of the Pres- 
ident of the United States, and at the cost of the United | 
States, after being brought before some justice, judge, or * 
commissioner of a court ot the United States and found 
to be one not lawfully entitled to be or remain in the 
United States. 

Sec. 13. That this act shall not apply to diplomatic 

and other officers of the Chinese Government traveling 
upon the business of that Government, whose credentials 
shall be taken as equivalent to the certificate in this act 


mentioned, and shall exempt them and their body and H 
household servants from the provisions of this act as to 7 
other Chinese persons. b 


Src. 14. That hereafter no State court or court of the 
United States shall admit Chinese to citizenship ; and all 
laws in conflict with this act are hereby repealed. 
Sec. 15. That the words “ Chinese laborers,” wher- 
ever used in this act, shall be construed to mean both 
skilled and unskilled laborers and Chinese employed in | 
mining. | 
Approved, May 6, 1882. 


Exurpir C. | 


Cap. 220. An act to amend an act entitled “An act to execute 
certain treaty stipulations relating to Chinese, approved May 
sixth, eighteen hundred and eighty-two.” a 


* 5 * * * P 


Section four of said act is hereby amended so us to read : 
as follows: hoa 
“Sec. 4. That for the purpose of properly identifying 
Chinese laborers: who were in the United States on the 


* 
— 
— ee 


25 


seventeenth day of November, eighteen hundred and 
eighty, or who shall have come into the same before the 
expiration of ninety days next after the passage of the act 
to which this act is amendatory, and ia order to furnish 
them with the proper evidence of their right to go from 
and come to the United States as provided by the said act 
and the treaty between the United States and China, dated 
November seventeenth, eighteen hundred and eighty, the 
collector of customs of the district from which any such 
Chinese laborer shall depart from the United States shall, 
in person or by deputy, go on board each vessel having on 
board any such Chinese laborer, and cleared or about to 
sail from his district for a foreign port, and on such vessel 
make a list of all such Chinese laborers, which shall be en- 
tered in registry-books, to be kept for that purpose, in which 
shall be stated the individual, family, and tribal name in 
full; the age, occupation, when and where followed, last 
place of residence, physical marks or peculiarities, and all 
facts necessary for the identification of each of such Chi- 
nese laborers, which books shall be safely kept in the 
eustom- house ; and every such Chinese laborer so 
ing from the United States shall be entitled to and shall 
receive, free of any charge or cost upon ication there- 
for, from the collector or his deputy, in the name of said 
collector and attested by said collector’s seal of office, at 
the time such list is taken, a certificate, signed by the col- 
lector or his deputy and attested by his seal of office, in 
such form as the Secretary of the Treasury shall prescribe, 
which certificate shall contain a statement of the individ- 
ual, family and tribal name in full, age, occupation, when 
and where followed, of the Chinese laborer to whom the 
certificate is issued corresponding with the said list and 
registry in all particulars. In case any Chinese laborer, 
having received such certificate, shall leave such ves- 
sel before her departure, he shall deliver his certificate to 
the master of the vessel ; and if such Chinese laborer shall 
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fail to return to such vessel before her departure from 
port, the certificate shall be delivered by the master to 
the collector of customs for cancellation. The certificate 
herein provided for shall entitle the Chinese laborer to 
whom the same is issued to return to and re-enter the 
United States upon producing and delivering the same to 
the collector of customs of the district at which such Chi- 
nese laborer shall seek to re-enter, and such certificate 
shall be the only evidence permissible to establish his 
right of re-entry ; and upon delivering of such certificate 
by such Chinese laborer to the collector of customs at the 
time of re-entry in the United States said collector shall 
cause the same to be filed in the custom-house and duly 
canceled.” | 


Exuipit D. 


Car. 1064. An act a supplement to an act entitled (An act to 
execute certain treaty stipulations relating to Chinese,” approved 
the sixth day of May, eighteen hundred and eighty-two. 


Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled, 

hat from and after the of this act it shall be 
unlawfal for any Chinese laborer who shall at any time 
heretofore have been, or who may now or hereafter be, 
a resident within the United States, and who shall have 
departed or shall depart therefrom and shall not have re- 
turned before the of this act, to return to or re- 
main in the United States. 

Src. 2. That no certificates of identity provided for in 
the fourth and fifth sections of the act to which this is a 
supplement shall hereafter be issued ; and every certificate 
heretofore issued in pursuance thereof is hereby declared 
void and of no effect, and the Chinese laborer claiming 
admission by virtue thereof shall not be permitted to 
enter the United States. 
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Sec. 3. That all the duties prescribed, liabilities, penal- 
ties, and forfeitures imposed, and — oye conferred by 
the second, tenth, eleventh, and twelfth sections of the 
act to which this is a supplement are hereby extended and 
made applicable to the provisions of this act. 

Sec. 4. That all such part or parts of the act to which 
this is a supplement as are inconsistent herewith are 
hereby . . 

Approved, October 1, 1888. 
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M. v. 4 c. MINING SYNDICATE AND co. V8. D. u. PRASER KT AL. 1 


Pleas in the circuit court of the United States for the district 
of Colorado, sitting at Denver. 


Be it remembered that heretofore and on, to wit, the 17th day of 
January, A. D. 1883, came David R. Fraser and Thomas Chalmers, 
by Amos Steck, Esq., their attorney, and filed in said court their 
complaint and sued out of said court a writ of summons against the 
New York and Colorado Mining Syndicate and Company; and the 
said complaint is in words and figures as follows, to wit: 


Complaint. 
UnitTep States OF AMERICA, \ 1 
District of Colorado, } 
In the Circuit Court of the United States for the District of Colorado. 


Davin R. Fraser and THomas Coatmers, Copartners, Trading and 
Doing Business under the Firm Name and Style of Fraser & 
Chalmers, Plaintiffs, 


v8. 

Tue New YorxK AND CoLorapo MINING SYNDICATE AND CoMPANY, 
¢Vefendant..- | 

2 David R. Fraser and Thomas Chalmers, who are citizens of the 


State of Illinois, trading and doing business under the firm name 
and style of Fraser & Chalmers, sue the New York and Colorado 
Mining Syndicate and Company, a citizen of the State of Colorado, 


. ‘defendant, incorporated by the name aforesaid by the said State and 


having its principal place of business therein, and for cause of action 
state as follows, to wit: 

I. For that whereas the said defendant, The New York and Colo- 
rado Mining Syndicate and Company, on, to wit, the 2d day of 
December, A. D. 1882, at New York, in the State of New York, made 
its certain promissory note in writing, commonly called a promis- 
sory note, subscribed by the said defendant, by Hugh J. Jewitt, its 

resident, and its corporate seal attached, and attested by James C. 
— its secretary and treasurer, bearing date the day and year 
last aforesaid, and then and there delivered the ssd promissory note 
to the said laintiffs, by which said promissory note the said deſend - 
ant then and ther. omised to pay, thirty days after the date there- 
of, to the said plain..tfs or order the sum of one thousand dollars 
for value received; by means whereof the said defendant then and 
there became liable to pay to the said plaintiffs the said sum of 
money in the said promissory note specified according to the tenor 
and effect thereof; and, being so liable to the said plaintiffs, the de- 
fendant, in consideration thereof, then and there promised the said 
plaintiff to pay the said sum of money to them according to the 
tenor and effect of the said promissory nute. 

IL And for a further, different, and other cause of action against 
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the said defendant the plaintiffs allege that the said defendant 
3 afterwards, to wit, on the 30th day of mber, A. D. 1883,was 

indebted to the said plaintiffs in the further sum of twenty- 
five hundred and thirty-one pod dollars, for the price and value of 
goods, wares, and merchandise sold and delivered to the said de- 
fendant; and, being so indebted, the defendant, in consideration, 
afterwards, to wit, on the day and year last aforesaid, promised the 
plaintiff- to pay them the said last mentioned sum of money when 
thereafter requested ; yet the said defendant, disregarding its said 
several promises, respectively, wholly failed to pay the said several 
sums of money or any of them or any part thereof in the sev- 
eral counts of this complaint alleged, and still refuses to pay 
the same or either or any part thereof; whereupon the plain- 
tiffs demand judgment against the said defendant in the sum of 
thirty-five hundred and thirty-one po dollars, with interest on one 
thousand dollars after the 4th day of January, A. D. 1883, and in- 
terest on the twenty-five hundred and thirty-one p dollars since 
the first day of January, A. D. 1883, and for their costs and charges 
laid out and expended. 

(Sg d) AMOS STECK, 

Attorney for Plaintiffs, David R. Fraser 
and Thomas Chalmers. 


(Endorsed :) No. 1102. David R. Ffaser and Thomas Chalmers, 
pl'ffs, vs. The New York and Colorado Mining Syndicate and Com- 

any, d’ft. Complaint. Filed Jan. 17, 1883. (S’g’d) Edward F. 
Bishop, clerk. Amos Steck, pl’f’s’ att’y. 


4 And the said summons is in words and figures as follows, 
to wit: 
Summons. 


Unitep STaTEs OF AMERICA, \ - 
District of Colorado, 


In the Circuit Court of the United States for the District of Colorado. 


Davip R. Fraser and THomas CALMERS, Copartners, Trading and 
Doing Business under the Firm Name and Style of Fraser & 
Chalmers, Plaintiffs, 

versus 


THe New YorK AND CoLORADO MINING SYNDICATE AND CoMPANY, 
Defendant. 


Complaint. Filed in the clerk’s office this 17th day of January, 
A. D. 1883. 


The President of the United States of America to the above-named 
defendant, Greeting: 


You are hereby notified that an action has been brought in said 
court by the above-named plaintiffs against you as defendant to re- 
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cover the sum of $3,531.78 due from you, the said defendant, to the 
said plaintiffs on a certain promissory note for $1,000 signed by you, 
the said defendant, and dated at New York, in the State of. New 

York, December 2d, 1882; and also for the price and value 
5 of goods, wares, and merchandise sold and delivered to de- 

fendant by plaintiffs, as more fully appears by the complaint 
on file herein and to which reference is here made, together with 
interest on $1,000 after the 4th day of January, A. D. 1883, and in- 
terest on $2,531.78 since the Ist day of January, A. D. 1883, and for 
the costs of this suit. 

You are hereby required to appear and demur or answer to the 
complaint filed in said action in said court within ten days (exclu- 
sive of the day of service) after this summons shall be served on 
you, if such service shall be made within the county of Arapahoe ; 
otherwise within forty — from the day of service; and if you fail 
so to do the said plaintiff will take judgment against you by de- 
fault, according to the prayers of the said complaint, for said sum of 
$3,531.78, interest as aforesaid, and costs. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, and the seal of the said circuit 
court, at the city of Denver, in said district, this 17th day of Janu- 
ary, A. D. 1883, and of the Independence of the United States the 
107th year. 

[Seal Cir. Ct. U. S., Colorado.] 5 
(Sg d) EDWARD F. BISHOP, Clerk, 
By WM. E. ROGERS, 
Deputy Clerk. 
Proof of Service. 


UnitTep States or AMERICA, \ sini 


District of Colorado, 
DENVER, Jan. 27th, A. D. 1883. 


I hereby certify that I received the within writ on the 18th day 
of January, A. D. 1883, and that I have personally served the same 
upon the said defendant, The New York and Colorado Syndicate and 

ining Company, by delivering to George K. Sabin, their superin- 
tendent, personally, a true copy of the within writ at the day and 
time as follows: At Denver, county of Arapahoe, on the 27th day of 
January, A. D. 1883. 

This writ therefore returned executed as the law directs this 27th 
day of January, A. D. 1883. 

(S’g’d) WALTER A. SMITH, Marshal, 
By A. C. KOOGLE, 


Deputy Marshal. 


(Endorsed :) Gen. No. 1102. Circuit court of the United States for 
the district of Colorado. David R. Fraser dd. al, plaintiffs, versus 
The N. Y. & Colo. Mining Syndicate and Company, defendant. 
Summons. Filed this 27th day of Jan’y, A. D. 1 (S’g’d) Ed- 
ward F. Bishop, clerk, by Wm. E. Rogers, deputy clerk. Amos 
Steck, of Denver, attorney for plaintiffs. 
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And afterwards and on, to wit, the 23rd day of April, A. D. 1883, 
the same being in vacation preceding the May term, A. D. 1883, of said 
court, at chambers, before the Honorable Moses Hallett, district 
judge, the following proceeding was had and entered of record in 
said court and in said cause, to wit: 


Order Consolidating. 


7 Davip R. Fraser and THoomas CHALMuEkRS, Copart- 
ners, Trading and Doing Business under the Firm 
Name and Style of Fraser and Chalmers, 1102. 


v8. 
THE New YORK AND CoLoRADO MINING SYNDICATE & Com- 
PANY. 


On promissory note and an account. 


These causes coming on to be heard upon motion of defendant 
that the said five several suits heretofore pending in this court, in 
which said David H. Fraser and Thomas Chalmers, partners, &c., 
as Fraser & Chalmers, are plaintiffs and the said The New York & 
Colorado Mining Syndicate and Company are defendants, be con- 
solidated into one action, and after hearing Amos Steck, Esqr., at- 
torney for plaintiffs, and Wolcott & Milburn, attorneys for defendant, 
and the court being fully advised in the premises, it is ordered that 
said actions be consolidated into one action, to be known as No. 


1102; and the said attorney for said plaintiffs bringing now before 


the judge of said court his consolidated complaint in said cause 
and filing the same, it is ordered that defendant plead to said com- 
plaint within twenty days from this date. 


And be it further remembered that afterwards and on, to wit, the 
22nd day of January, A. D. 1883, came again the said plaintiffs, b 
their attorney aforesaid, and filed in said court their complaint an 
sued out of and under the seal of said court a writ of summons 
against the said defendant, and the said complaint is in words and 
figures as follows, to wit: 


74 Complaint. 


UNITED STATES OF AMERICA, } ae 
District of Colorado, 
In the Circuit Court of the United States for said District. 
Davip R. Fraser and Tuomas CnALuxns, Copartners, Trading and 
Doing Business under the Firm Name & Style of Fraser & Chal- 


mers, Plaintiffs, 
v8 


. Tre New York Axp Cotorapo Minina SynDICATE AND ComPANy, 


Defendant. 


The plaintiff, David R. Fraser, and Thomas Chalmers also, who 
are citizens of the State of Illiiiois, copartners, trading and doing 
business under the firm name and style of Fraser & Chalmers, sue 
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the New York and Colorado Mining Syndicate and Company, eiti- 
zen of the State of Colorado, incorporated by the name aforesaid by 
the said State, and having its principal place of business therein, 
defendant, and for cause of action aguinst the said defendant say: 
I. That on the 2d day of December, A. D. 1882, at New York, the 
said defendant made its certain promissory note bearing date 
8 the day and year last aforesaid, and then & there delivered said 
note to the said plaintiffs;by which promissory note the said 
defendant, The New York and Colorado Mining Syndicate and Com- 
pany, promised to pay, forty-five days after the date thereof, 
to the order of the said plaintiffs, Fraser and Chalmers, for value’ 
received, the sum of fifteen hundred dollars; and the plaintiffs 
allege that by means thereof the said defendant then and there be- 
came liable to pay to the — the said sum of money in the 
said promissory note specified, according to the tenor and effect of 
said promissory note; and the plaintiffs further allege that the time 
when said ner ey a note was payable has long since elapsed, yet 
the said defe 
romissory note specified or any part thereof, but to pay the same’ 


th refused and still doth neglect and refuse to pay the same o 


any part thereof to the said plaintiffs; wherefore the plaintiffs de- 
mand judgment against the said defendant, to wit: 

II. For the sum of fifteen hundred dollars, with interest thereon 
from the 19th day of January, A. D. 1883, and costs of protest and 
of this action. a . . 

(S’g’d) AMOS STECK, 
Attorney for Plaintiffs Fraser & Chalmers. 

(Endorsed :) 1112. Fraser & Chalmers, pl’ffs, vs. The New. Lord 
and Colorado Mining Syndicate and Company, d’f’t., Complaint. 
Filed Jan. 22, 1883. (S’g’d) Edward F. Bishop, clerk. Amos Steck, 
att’y for pl'ffs. 


9 And the said summons is in words and figures as follows, 
to wit: 
Summons. 


Unitep SraTes OF AMERICA, N ait 
District of Colorado, g 


In the Cireuit Court of the United States ſor the Distriet of Colorado. 


Davip R. Fraser and Tomas CHALMHns, Copartners, Trading and 
Doing Business under the Firm Name and Style of Fraser & 
Chalmers, Plaintiffs, 

versus 
Tae New YorK AND CoLoraDo MiINnING SyNDICATE AND CoMPASY, 
Defendant. - . 


Complaint. Filed in the clerk’s = this 22d day of January, A. D. 
1883. 


The President of the United States of America to the above-named 
defendant, Greeting: | 


You are hereby notified that an action has been brought in said 
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court by the above-named plaintiffs against you, as defendant, to 

recover the sum of $1,500 due from you, the said defendant, to the 

said plaintiffs upon a certain promissory note, dated at New York, 

N. Y., December 2d, 1882, — signed by you, the said defendant, 

for the sum of $1,500.00, together with interest on said sum from 
the 19th day of January, A. D. 1883, and costs of protest and 

10 of this action, as more fully set forth in the complaint filed 
herein and to which reference is here made. 

You are hereby required to appear and demur or answer to the 
complaint filed in said action in said court within ten days (exclu- 
sive of the day of service) after this summons shall be served on vou, 
if such service shall be made within the county of Arapahoe ; other- 
wise within forty days from the day of service; and if you fail so 
to do the said plaintiffs will take judgment against you by default, 
according to the prayer of the said complaint, for said sum of 
$1,500.00, interest as aforesaid, and costs. 

Witness the Honorable Morrison R. Wuite, Chief Justice of the 
Supreme Court of the United States, and the seal of the said circuit 
court, at the city of Denver, in said district, this 22d day of January, 
A. D. 1883, and of the Independence of the United States the 107th 
year. 


[Seal U. S. Cir. C’t, Colorado.] 


(S’g’d) EDWARD F. BISHOP, Clerk, 
By WM. E. ROGERS, 
Deputy Clerk. 


Proof of Service. 


UNITED STATES OF AMERICA, 8 
District of Colorado, 
DENVER, Jan. 27th, A. D. 1883. 


11 I hereby certify that I received the within writ on the 27th 
day of January, A. D. 1883, and that I have personally served 
the same upon the said defendant, The New York and Colorado 
Syndicate and Mining Company, by delivering to George K. Sabin, 
their superintendent, personally a true copy of the within writ at 
the day and time as follows: At Denver, county of Arapahoe, on the 
27th day of January, A. D. 1883. This writ therefore returned 
— as the law directs this 27th day of January, A. D. 1883. 
(S’g’d) WALTER A. SMITH, Marshal, 
By A. C. KOOGLE, 


Deputy Marshal. 


(Endorsed :) Gen. No. 1112. Circuit court of the United States 
for the district of Colorado. David R. Fraser et al., plaintiffs, versus 
The New York and Colo. Mining Syndicate and Co., defendant. 
Summons. Filed this 27th day of Jan’y, A. D. 1883. (S’g’d) Ed- 
ward F. Bishop, clerk, by Wm. E. Rogers, deputy clerk. Amos 
Steck, of Denver, attorney for plaintiffs. 
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And afterwards and on, to wit, the 23d day of April, A. D. 1883, 
the same being in vacation preceding the May term, A. D. 1883, of 
said court, at chambers, before the Honorable Moses Hallett, district 
judge, the following proceeding was had and entered of record in 
said court and in said cause, to wit: 


David R. Fraser and THOMAS CHALMERS, Copartners, Trad- 
ing and Doing Business under the Firm Name and Style 
of Fraser and Chalmers, 1112. 


v8. 
THe New YorK AND Contorapo MixI Nd SYNDICATE AND 
CoMPANY. 


On promissory notes. 


12 These causes coming on to be heard upon motion of de- 
fendant that the said five several suits heretofure pending in 
this court in which said David H. Fraser and Thomas Chalmers, 
rtners, &c., as Fraser and Chalmers, are plaintiffs and the said 
he New York & Colorado Mining Syndicate and Company are de- 
fendants, be consolidated into one action, and, after hearing Amos 
Steck, Esqr., attorney for plaintiffs, and Wolcott & Milburn, attor- 
neys for defendant, and the court being fully advised in the prem- 
ises, it is ordered that said actions be cansolidated into one action, 
to be known as No. 1102; and the said attorney for said plaintiffs 
bringing now before the judge of said court his consolidated com- 
plaint in said cause and filing the same, it is ordered that defendant 
plead to said complaint within twenty days from this date. 


And be it further remembered that afterwards and on, to wit, the 
12th day of February, A. D. 1883, came again the said plaintiffs, by 
their attorney aforesaid, and filed in said court their complaint and 
sued out of and under the seal of said court a writ of summons 
against the said defendant, and the said complaint is in words and 
figures as follows, to wit: 


Complaint. 


UNITED STATES OF AMERICA, } a 
District of Colorado, 


121 In the District Court of the United States for the District of 
Colorado. 


Davip R. Fraser and THomas CuaLmers, Copartners, Trading and 
Doing Business under the Firm Name and Style of Fraser & 
Chalmers, Plaintiffs, 


v8. 
Tue New York AnD CoLorapo MN SYNDICATE AND Company, 
Defendant. 


The plaintiffs, David R. Fraser and Thomas Chalmers, copartners, 
trading and doing business under the firm name and style of Fraser 
& Chalmers, who are citizens of the State of Illinois, sue The New 
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York and Colorado Mining Syndicate and Company, citizen of the 
State of Colorado, incorporated by the name aforesaid by the State 
of Colorado, and having its principal place of business therein, de- 
fendant, and for cause of action alleges as follows, to wit: 

I. That on the 2d day of December, A. D. 1882, the said defendant, 
The New York and Colorado Mining Syndicate and Company, at 
New York, made its promissory note and delivered the same to the 
plaintiffs, and then and there promised to pay to the plaintiffs, sixty 


days after date thereof, the sum of two thousand dollars, for value 


received, at its office, in the city of New York, by means whereof 
the defendant then and there became liable to pay to the said plain- 

tiffs the said sum of money in the said promissory note speci- 
13 fied, according to the tenor and effect thereof; and, being so 

liable, the defendant, in consideration thereof, then and there 
promised the plaintiffs to pay the said sum of money according to 
the tenor and effect of the said note; yet, although the day of pay- 
ment in the said note =_— has long since elapsed, and the said 
note was duly presented for payment at its maturity at the office of 
the defendant, in New York, and the same was not paid, nor any 
part thereof, & thereupon the said note was — protested for non- 
payment, but the defendant hath refused and still refuses to pay the 
same or any part thereof; wherefore the plaintiffs — judg- 
ment against the said defendant. 

II. For the sum of two thousand dollars and interest from the 3d 

day of February, 1883, for costs of protest, and for costs of suit. 

(Sg d) AMOS STECK, 

Att'y for Plaintiffs, David N. Fraser & Thomas Chalmers. 


(Endorsed :) No. 1127. Circuit court U.S. David R. Fraser and 
Thomas Chalmers, pl'ffs, vs. The New York and Colorado Minin 
Syndicate & Company, d’f’t. Filed Feb. 12, 1883. (S’g’d) Edwa 
F. Bishop, clerk. Amos Steck, att’y for pl’ffs. 


And the said summons is in words and figures as follows, to wit: 
Summons. 


14 UnitTEpD StTaTEs OF AMERICA, 
District of Colorado, \ as 
In the Circuit Court of the United States for the District of Colorado. 
Davip R. Fraser and THomas CHALMERS, Copartners, Trading and 
Doing Business under the Firm Name and Style of Fraser & 
Chalmers, Plaintiffs, 
versus 
Tue New Vonk AND CorokA DO MINING SYNDICATE AND COMPANY, 
Defendant. - 


Complaint. Filed in the clerk’s office this 12th day of February, 
A. D. 1883. : 


The President of the United States of America to the above-named 
defendant, Greeting : 
You are hereby notified that an action has been brought in said 
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court by the above-named plaintiffs against you, as defendant, to 
recover the sum of $2,000.00 due from you, the said defendant, to 
the said plaintiff- upon a certain promissory note, dated at New 
York on the 2d day of December, A. D. 1882, for the sum of $2,000.00, 
as more fully set forth in the complaint on file herein, and to which 
reference is here made, ther with interest on said sum from the 
— day of February, A. D. 1883, for costs of protest and for costs 
of suit. . 

You are hereby —— to appear and demur or answer to the 
complaint filed in said action in said court within ten days (exclu- 
sive of the day of service) after this summons shall be served on you, if 
such service shall be made within the county of Arapahoe ; otherwise 

within forty days from the day of the service; and if you fail 
15 so to do the said plaintiffs will take judgment against vou by 

default, according to the prayer of the said complaint, for said 
sum of $2,000.00, interest and cost as aforesaid. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, and the seal of the said circuit 
court, at the city of Denver, in said district, this 12th day of Febru- 
ary, A. D. 1883, and of the Independence of the United States the 
107th year. 


[Seal Cir. C’t U. S., Colorado.] 


(Sg d) EDWARD F. BISHOP, Clerk, 
By WM. E. ROGERS, 
5 Deputy Clerk. 
Proof of Service. 
Unitep States or AMERICA, \ ia 
District of Colorado, : 


Denver, Feb’y 14th, A. D. 1883. 


I hereby certify that I received the within writ on the 12th day 
of February, A. D. 1883, and that I have personally served the 
same upon the said defendants, The New York and Colorado Syn- 
dicate and Company, by delivering to George K. Sabin, general 
superintendent of said defendant, personally a true copy of the 
within writ at the day and time as follows: At Denver, county of 
Arapahoe, on the 13th day of February, A. D. 1883. 

This writ therefore returned executed as the law directs this 13th 

day of February, A. D. 1883. 
15} ig’) WALTER A. SMITH, Marshal, 
By SIM. W. CANTRIL, 


Deputy Marshal. 


(Endorsed :) Gen. No. 1127. Circuit court of the United States 
for the district of Colorado. David R. Fraser et al., plaintiffs, versus 
The New York and Colorado Mining Syndicate & Co., defendant. 
Suminons. Filed this 13th day of Feb’y, A. D. 1883. (Sg d) Ed- 
ward F. Bishop, clerk, by Wm. E. Rogers, deputy clerk. Amos 
Steck, ye um attorney for plaintiffs. 
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And afterwards and on, to wit, the 23rd day of April, A. D. 1883, 
the same being in vacation preceding the May term, A. D. 1883, of 
said court, at chambers, before the Honorable Moses Hallett, district 
Judge, the following proceeding was had and entered of record in 
said court in said cause, to wit: 


Order Consolidating. 


Davip R. Fraser and Tuomas CHALMERS, Copartners, Trad- 
ing and Doing Business under the Firm Name and Style 
of Fraser and Chalmers, 1127. 


v8. 
Tue New YorK AND CorloRADO MINING SYNDICATE AND 
CoMPANY. 


On promissory note. 


These causes coming on to be heard upon motion of defendant 
that the said five several suits heretofore pending in this court, in 
which said David A. Fraser and Thomas Chalmers, partners, &c., 
as Fraser & Chalmers, are plaintiffs and the said The New York & 
Colorado Mining Syndicate and Company are defendant, be con- 
solidated into one action, and, after hearing Amos Steck, Esqr., at- 
torney for plaintiffs, and Wolcott & Milburn, attorneys for defend- 
ant, and the court being fully advised in the premises, it is ordered 
that said actions be consolidated into one action, to be known as No. 
1102; and the said attorney for said plaintiffs bringing now before 
the judge of said court his consolidated complaint in said cause and 
filing the same, it is ordered that defendant plead to said complaint 

within twenty days from this date. 
16 Be it further remembered that afterwards and on, to wit, the 
24th day of February, A. D. 1883, came again the said plaintiffs, 
by their attorney aforesaid, and filed in said court theircomplaint and 
sued out of and under the seal of said court a writ of summons against 
the said defendant, and the said complaint is in words and figures 
as follows, to wit: 


Complaint. 


UNITED STATES OF — 
District of Colorado, 1 


In the Circuit Court of the United States for the District Court of 
Colorado. a 


Davip R. Fraser and THomas CAL ERs, Copartners, Trad- 
17 ing and Doing Business under the Firm Name & Style of 
Fraser & Chalmers, Plaintiffs, 
v8. 
THe New YorK AND CoLoRADO MINING SYNDICATE AND CoMPANY, 
Defendant. 


The plaintiffs, David R. Fraser and Thomas Chalmers, copartners, 
trading and doing business under the firm name & style of Fraser 
and Chalmers, who are citizens of the State of Illinois, sue The New 
York and Colorado Mining Syndicate and Company, citizen of the 
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State of Colorado, incorporated by the name aforesaid by the said 
State and having its principal place of business therein, defendant, 
and for cause of action states, as follows, to wit: 
I. That the said defendant, The New York and Colorado Mining 
Syndicate and Company, on the 2d day of December, A. D. 1882, at 
ew York, made its promissory note in writing and delivered the 
same to the said plaintiffs, and thereby then and there promised 
to pay to the said — seventy-five days after the date thereof, 
at its office, No.2 Wall street, in New York, the sum of fifteen hun- 
dred dollars for value received; by means whereof the defendant 
then and there became liable to the said plaintiffs to pay them the 
said sum of money in the said promissory note specified according 
to the tenor and effect thereof; and, being so liable, the defendant, in 
consideration thereof, then and there — the plaintiffs to pay 
the said sum of money according to the tenor & effect of said note; 
and the plaintiffs allege that on, to wit, the 18th day of February, 
A. D. 1883, the said promissory note was presented at the 
18 office of the said defendant, in New York, for payment, and 
the same wasthen & there refused payment, whereupon the said 
promissory note was then & there protested for non-payment; yet, 
although the day of payment in the said note specified has lon 
since elapsed, the defendant has not paid to the plaintiffs the sai 
sum of money or any part thereof, but refuses so to do; wherefore— 
II. The said plaintiffs demand judgment against the said defend- 
ant for the sum of fifteen hundred dollars and interest since the 18th 
day of February, A. D. 1883, and fees of protest and costs of suit. 
(S’g’d) AMOS STECK, 
Att’y for Plaintiffs Fraser & Chalmers. 


(Endorsed :) No. 1133. Circuit court U.S. David R. Fraser and 
Thomas Chalmers, pl’ffs, us. The New York and Colorado Mining 
Syndicate and Company, d’f’t. Filed Feb. 24, 1883. (S’g’d) Edward 

Bishop, clerk. Amos Steck, att’y for pl'ffs. 


And the said summons is in words and figures as follows, to wit : 


Summons. 


UNITED STATES OF AMERICA, a 
District of . } ; 
In the Circuit Court of the United States for the District of Colorado. 


19 Davip R. Fraser and THomas CHALMERSs, Copartners, Trad- 
ing and — — under the Firm Name & Style of 


Fraser & Chalmers, Plaintiffs, 
versus 
Tue New York ANv CoLorapo MINING SYNDICATE AND ComPANy, 
Defendant. 


Complaint. Filed in the —= — this 24th day of February, A. 


The President of the United States of America to the above-named 
defendant, Greeting : 


You are hereby notified that an action has been brought in said 
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court by the above-named plaintiffs against you, as defendant, to 
recover the sum of $1,500 due from you, the said defendant, to the 
said plaintiffs upon a certain promissory note, dated at New York, 
in the State of New York, December 2d, 1882, and signed by you, 
the said defendant, for said sum of $1,500.00, together with interest 
on said sum from the 18th day of February, A. D. 1883, and for the 
costs of this suit, as more fully set forth in the complaint filed herein 
and to which reference is here made. 

You are hereby required to appear and demur or answer to the 
complaint filed in said action in said court within ten days (exclu- 
sive of the day of service) after this summons shall be served on 
you, if such service shall be made within the county of Arapahoe ; 
otherwise within forty.days from the day of service; and if you 
fail so to do the said plaintiffs will take judgment against you by 


default, according to the prayer of the said complaint, for said sum 


of 1,500.00, interest as aforesaid, and costs. 
20 Witness the Honorable Morrison R. Waite, Chief Justice 
of the Supreme Court of the United States, and the seal of 
the said circuit court, at the city of Denver, in said district, this 24th 
day of February, A. D. 1883, and of the Independence of the United 
States the 107th year. 


[Seal Cir. C’t U. 8., Colorado. ] 


(S’g’d) EDWARD F. BISHOP, Clerk, 
[SEAL. | By WM. E. ROGERS, 
Deputy Clerk. 
A true copy. 
Teste: EDWARD F. BISHOP, Clerk, 
By WM. E. ROGERS, Deputy. 
Proof of Service. 


UxrrxD STATES OF AMERICA, 
District of Colorado, 15 
DxxvkR, March 5, 1883. 
The defendant accepts service of the within summons this day, 
March 5, 1883. 
(S’g’d) THE NEW YORK & COLORADO 
MINING SYNDICATE & COM- 
PANY, 
By HORACE A. HURLBUT, 
Managing Director. 


‘(Endorsed :) Copy. Gen. No. 1133. Circuit court of the United 

States for the district of Colorado. David R. Fraser et al., plaintiffs, 

versus The N. Y. & Colo. Min’g Syndicate and Company, de- 

203 fendant. Service accepted 5 March, 1883, by Hurlbut, 

| managing director. Summons. Filed this 15th day of March, 

A. D. 1883. (Sg'd) Edward F. Bishop, clerk, by Wm. E. Rogers, 
deputy clerk. Amos Steck, of Denver, attorney for plaintiffs. 
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And afterwards and on, to wit, the 23rd day of April, A. D. 1888, 
the same being in vacation preceding the May term, A. D. 1883, of 
said court, at chambers, before the Honorable Moses Hallett, district 
judge, the following proceeding was had and entered of record in 
said court and in said cause, to wit: | 


Davip R. Fraser and THomas CnALurns, Copartners, Trad- 
ing and Doing Business under the Firm Name and Style 
of Fraser and Chalmers, 1133. 


v8. 
THe New York AnD Colon Apo Mixixd SYNDICATE AND 
CoMPANY. 


On promissory note. 


These causes coming on to be heard upon motion of defendant 
that the said five several suits heretofore pending in this court, in 
which said David H. Fraser and Thomas Chalmers, partners, &c., 
as Fraser & Chalmers, are plaintiffs and the said The New York 
& Colorado Mining Syndicate and Company are defendant, be con- 
solidated into one action, and, after hearing Amos Steck, r., at- 
torney for plaintiffs, and Wolcott & Milburn, attorneys for defend- 
ant, and the court being fully advised in the premises, it is ordered 
that said actions be consolidated intu one action, to be known as 
No. 1102; and the said attorney for said plaintiffs bringing now 
before the judge of said court his consolidated complaint in said 
cause and fling the same, it is ordered that defendant plead to said 
complaint within twenty days from this date. 


21 Be it further remembered that afterwards and on, to wit, 

the 15th day of March, A. D. 1883, came again the said plain- 
tiffs, by their attorney aforesaid, and filed in said court their com- 
plaint and sued out of and under the seal of said court a writ of 
summons against the said defendant, and the said complaint is in 
words and figures as follows, to wit: | 


Complaint. 


Unitep Srarxs or AMERICA, \ ies 
istrict of Colorado, a 
In the Cireuit Court of the United States ſor the Distriet of Colorado. 
Davip R. Fraser and THomas CALuxns, Copartners, Trading and 
Doing Business under the Firm Name and Style of Fraser & 
Chalmers, Plaintiffs, 


vs. 
22 THe New Lonkx AND CoLoR ADO MINING SYNDICATE AND 
Company, Defendant. 


The plaintiffs, David R. Fraser and Thomas Chalmers, copartners, 
trading and doing business under the firm name and style of Fraser 
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& Chalmers, who are citizens of tlie State of Illinois, sue The New York 
and Colorado Mining Syndicate and Company, citizen of the State 
of Colorado, incorporated by the name aforesaid by the said State 
and having its principal place of business therein, defendant, and 
for cause of action against the said defendant state as follows, to 
wit: 
I. For that whereas the defendant, on the 2d day of December, A. D. 
1882, at New York, made its promissory note and delivered the same 
to the plaintiff, and thereby then and there promised to pay, ninety 
days after the date thereof, to the order of the plaintiffs, at the office 
of office of said defendant company, No. 2 Wall street, in New York, 
for value received, the sum of four thousand dollars, by means 
whereof the said defendant then and there became liable to pay to 
the plaintiffs the amount of the said promissory note according to 
the tenor and effect thereof; and, being so liable, the defendant, in 
consideration thereof, then and there promised the plaintiffs to pay 
them the said amount according to the tenor and effect of the said 
note; yet, although the day of payment in the said note specified 
has elapsed, the defendant has not paid to the plaintiffs the said 
sum of money or any part thereof, but refuses so to do; wherefore— 

II. The plaintiffs demand judgment against the said defendant 
in the sum of four thousand dollars, together with interest thereon 

from the fifth day of March, A. D. 1883, and their costs 
23 of suit. 
(S’g’d) AMOS STECK, 
Attorney for Plaintiffs Fraser & Chalmers. 

(Endorsed :) 1146. Circuit court U. S. David R. Fraser and 
Thomas Chalmers, copartners, &c., pl'ffs, vs. The New York and Cul- 
orado Mining Syndicate & Company, def’ts. Complaint. Filed 
Mar. 15, 1883. (S’g’d) Edward F. Bishop, clerk. Amos Steck, att’y 
for pl’ ffs. 

And the said summons is in words and figures as follows, to wit: 

Summons. 
UNITED STATES OF AMERICA, see 
District of Colorado, } 

In the Circuit Court of the United States for the District of Colorado. 
Davin R. Fraser and THomas CHALMERS, Copartners, Trading and 

Doing Business under the Firm Name & Style of Fraser & Chal- 

mers, Plaintiffs, 

versus 


Tue New YORK AND CoLoRADO MINING SYNDICATE AND CoMPANy, 
Defendant. | 


Complaint. Filed in the — yy this 15th day of March, A. D. 


24 The President of the United States of America to the above- 
named defendant, Greeting : 


You and each of you are hereby notified that an action has been 
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brought in said court by the above-named plaintiffs against = as 
defendant to recover the sum of $4,000.00, due from you, the said 
defendant, to the said plaintiffs on a certain promissory note dated 
at New York, December 2nd, 1882, and signed by you, the said de- 
fendant, for said sum of $4,000.00, together -with interest on said 
sum from the 5th day of March, 1883, and for the costs of this suit, 
as more fully set forth in the complaint filed herein and to which 
reference is here made. You are hereby required to appear and de- 
mur or answer to the complaint filed in said action in said court 
within ten days (exclusive of the day of service) after this summons 
shall be served on you, if such service shall be made within the 
county of Arapahoe; otherwise within forty days from the day of 
service; and if you fail so to do the said plaintiffs will take judgment 
against you by default, according to the —— of said complaint, 
for the said sum of $4,000.00, interest as aforesaid, and costs. 
Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, and the seal of the said circuit 
court, at the city of Denver, in said district, this 15th day of March, 
A. D. 1883, and of the Independence of the United States the 107th 
year. 
[Seal Cir. C’t U. S., Colorado.] 
(S’g’d) EDWARD F. BISHOP, Clerk, 
By WM. E. ROGERs, 
8 Deputy Clerk. 


25 | Proof of Service. 
Usitep STATES OF — = 
District of Colorado, : 
The New York and Colorado Mining Syndicate and Company ac- 


cept service of the within summons. 
(S’g’d) GEO. K. SABIN, Sup’t. 


Denver, Arapahoe county, March 22, ’83. 


(Endorsed :) Gen. No. 1146. Circuit court of the United States 
for the district of Colorado. David R Fraser et al., plaintiffs, versus 
The New York and Colo. M’g Syndicate & Co., defendant. Sum- 
mons. Filed this 16 day of April, A. D. 1883. (S'g d) Edward F. 
Bishop, clerk, by Wm. E. Rogers, deputy clerk. Amos Steck, of 
Denver, attorney for plaintiffs. 


And afterwards and on, to wit, the 23rd day of April, A. D. 1883, 
the same being in vacation a the May term, A. D. 1883, of 
said court, at chambers, befure the Honorable Moses Hallett, dis- 
trict judge, the following proceeding was had and entered of record 
in said court and in said cause, to wit: 


———— — T PPP 
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26 Order Consolidating. 


Davip R. Fraser and THomas CHatmers, Copartners, Trad- 
ing and Doing Business under the Firm Name and Style 


of Fraser and Chalmers, 1146. 


vs. 
Tue New YorkK AND CoLorapo MINING SYNDICATE AND 
CoMPANY. 


On promissory note. 


These causes coming on to be heard upon motion of defendant 
that the said five several suits heretofore pending in this court, in 
which David R. Fraser and Thomas Chalmers, partners, &c., as 
Fraser & Chalmers, are plaintiffs and the said The New York & 
Colorado Mining Syndicate & Company are defendant, be consoli- 
dated into one action, and, after hearing Amos Steck, Esqr., attorney 
for plaintiffs, and Wolcott & Milburn, attorneys for defendant, and 
the court being fully advised in the premises, it is ordered that said 
actions be consolidated into one action, to be known as No. 1102; 
and the said attorney for said plaintiffs bringing now before the 
judge of said court Lis consolidated complaint in said cause and fil- 
ing the same, it is ordered that defendant plead to said complaint 
within twenty days from this date. 


And afterwards and on the same day, to wit, the 23rd day of 
April, A. D. 1883, came again the said plaintiffs, by Amos Steck, 
Esq., their attorney, and filed in said court and in said cause their 
consolidated complaint, and the said consolidated complaint is in 
words and figures as follows, to wit: 


27 Consolidated Complaint. 


UNITED STATES OF AMERICA, * 
District of Colorado, 


In the Circuit Court of the United States for the District of Colorado. 


Davip R. Fraser and THomas CHALMERS, Copartners, Trading and 
Doing Business under the Firm Name and Style of Fraser & 
Chalmers, Plaintiffs, 

v8. 


Tux New YorRK AND CoLorapo MINING SYNDICATE AND ComPANy, 
Defendant. 


David R. Fraser and Thomas Chalmers, copartners, trading and 
doing business under the firm name and Style of Fraser & Chalmers, 
plaintiffs, who are citizens of the-State of Illinois, sue The New York 
and Colorado Mining Syndicate and Company, citizen of the State 
of Colorado, incorporated by the name aforesaid by the said State 
and having its principal place of business therein, defendant, and 
for cause of action states as follows, to wit: 
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1. For that whereas the defendant, on the 2nd day of December, 
A. D. 1882, at New York, made its certain promissory note and de- 
livered the same to the said plaintiffs, and thereby then and 

28 there promised to pay to the order of the said plaintiffs, thirty 
days after the date thereof, the sum of one thousand dollars, 

at the office of said defendant, No. 2 Wall street, New York, for 
value received, by means whereof the defendant then and there be- 
came liable to pay to the order of the said plaintiffs the said sum of 
money in the said promissory note specified according to the tenor 
and effect thereof; and, being so liable, the defendant, in consider- 
ation thereof, then and there promised the plaintiffs to pay them 
the said sum of money according to the tenor and effect of the said 

romissory note. 

And the plaintiffs allege that the said plaintiffs, on the day of the 
maturity of said promissory note, presented the said promissory note 
at the office of the said defendant, No. 2 Wall street, New York, for 
payment, duly endorsed by the said plaintiffs, and payment thereof 
was then and there refused by the said defendant. 

Whereupon the said promissory note was duly protested for non- 

yment. 

And the plaintiffs further say that, although the day of payment 
in said promissory note specified has long elapsed, the defendant 
has not paid to the plaintiffs the said sum of money or any part 
thereof or the costs of protest thereof, amiounting to the sum of one 
dollar and twenty-five cents ($1.25), but reſuses so to do. 

2. And for a second and different and other cause of action 
against the said defendant the plaintiffs ailege that the said defend- 
ant, on the 2nd day of December, A. D. 1882, at New York, made 

its certain other promissory note and delivered the same to 
29 the said plaintiffs, and thereby then and there promised to pay 

to the order of the said plaintiffs, forty-five days after the date 
thereof, the sum of fifteen hundred dollars at the office of said de- 
fendant, No. 2 Wall street, New York, for value received, by means 
whereof the defendant then and there became liable to pay to the 
order of the said plaintiffs the said sum of money in the said prom- 
issory note specified, according to the tenor and effect thereof; and, 
being so liable the defendant, in consideration thereof, then and 
there promised the plaintiffs to pay them the said sum of money 
according to the tenor and effect of the said promissory note. 

And the plaintiffs allege that the said plaintiffs, on the day of the 
maturity of the said promissory note, presented the said promissory 
note at the office of the said defendant, No. 2 Wall street, New York, 
for payment, duly endorsed by the said plaintiffs, and payment 
thereof. was then and there by the said defendant refused, where- 
upon the said promissory note was duly protested for non-payment ; 
and the plaintiffs further say that, although the day of — in 
said promissory note specified has long elapsed, the defendant has 
not paid to the plaintiffs the said sum of money or any part thereof 
or the costs of the protest thereof, amounting to the sum of one 
dollar and thirty-cents ($1.30), but refuses so to do. 

3. W — a third aud different and other cause of action against 
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the said defendant the plaintiffs allege that the said defendant, on 

the second day of December, A. D. 1882, at New York, made 
30 its certain other promissory note and delivered the same to the 

said plaintiffs, and thereby then and there promised to pay 
to the order of the said plaintiffs, sixty days after the date thereof, 
the suin of two — dollars ($2,000), at the office of said defend- 
ant, No. 2 Wall street, New York, for value received, by means 
whereof the defendant then and there became liable to pay to the 
order of the said plaintiffs the said sum of money in the said prom- 
issory note specified, according to the tenor and effect thereof; and, 
being so liable, the defendant, in consideration thereof, then and 
there promised the plaintiffs to pay them the said sum of money ac- 
cording to the tenor and effect of the said promissory note. 

And the plaintiffs allege that the said plaintiffs, on the day when 
the said promissory note became due and payable, presented the 
said promissory note at the office of the said defendant, No. 2 Wall 
street, New York, for payment, duly endorsed by the said plaintiffs, 
and payment thereof was then and there by the said defendant re- 
fused, whereupon the said promissory note was duly protested for 
non-payment. 

And the plaintiffs further state that, aithough the day of payment 
in said promissory note specified has long elapsed, the defendant 
has not paid to the plaintiffs the said sum of money or any part 
thereof or the costs of protest thereof, amounting to the sum of one 
dollar and thirty-three cents ($1.33), but refuses so to do. 

4. And for a further and different and other cause of action 

against the said defendant the plaintiffs allege that the said 
31 defendant, on the 2nd day of December, A. D. 1882, at New 

York, made its certain other promissory note and delivered 
the same to the said plaintiffs, and thereby then and there promised 
to pay to the order of the said plaintiffs, seventy-five days after the 
date thereof, the sum of fifteen hundred dollars ($1,500), at the office 
of the said defendant, No. 2 Wall street, New York, for value re- 
ceived, by means whereof the defendant then and there became 
liable to pay to the order of the said plaintiffs the said sum of money 
in the said promissory note specified, according to the tenor and 
effect thereof; and, being so liable, the defendant, in consideration 
thereof, then and there promised the plaintiffs to pay them the said 
sum of money according to the tenor and effect of the said promis- 
sory note; and the plaintiffs allege that the said plaintiffs, on the 
day when the said promissory note became due and payable, pre- 
sented the said promissory note at the office of the said defendant, 
No. 2 Wall street, New York, for payment, duly endorsed by the 
said plaintiffs, and payment thereof was then and there by the said 
defendant refused, whereupon the said promissory note was duly 
protested for non-payment; and the plaintiffs further state that, 
although the day of payment in said promissory note specified has 
long elapsed, the defendant has not paid to the plaintiffs the said 
sum of money or any part thereof or the costs of protest thereof, 
amounting to the sum of one dollar and thirty-three cents ($1.33), 
but refuses so to do. 
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5. And for a fifth, rate, and other cause of action against the 
said defendant the plaintiffs all that the said defendant, 

32 on the 2nd day of — A. D. 1882, at New York, made 
a certain other promissory note and delivered the same to 


the said plaintiffs, and thereby then and there promised to pay to the 
„th 


order of the said plaintiffs, ninety days aſter the date thereof, the sum 
of four thousand dollars ($4,000), at, the office of the said defendant, 
No. 2 Wall street, New York, for value received, by means whereof 
the said defendant then and there became liable to pay to the order 
of the said plaintiffs the said sum of money in the said promissory 
note specified according to the tenor and effect thereof; and, being 
so liable, the said defendant, in consideration thereof, then and there 
promised the plaintiffs to pay them the said sum of money according 
to the tenor and effect of the said promissory note; and the plain- 
tiffs further state that the said plaintiffs, on the day when the said 
promissory note became due and payable, presented the said prom- 
issory note at the office of the said defendant, No. 2 Wall street, New 
York, for payment, duly endorsed by the said plaintiffs, and pay- 
ment thereof was then and there by the said defendant refused, 
whereupon the said promissory note was duly protested for non- 
payment; and the plaintiffs further state that, although the day of 
payment in said promissory note specified has long elapsed, the 
defendant has not paid to the plaintiffs the said sum of money or 
any part thereof or the costs of protest ‘thereof, amounting to the 
sum of one dollar and thirty cents ($1.30), but refuses so to do. 
6. And for a further, separate, and other cause of action 
33 against the said defendant the plaintiffs state that hereto- 
tofore, to wit, at Chicago, in the State of Illinois, on or about 
the 25th day of July, and at divers days and times thereafter, up to 
about the first day of January, A. D. 1883, the said plaintiffs, at the 
request of the said defendant, sold and delivered to the said defend- 
ant divers goods, chattels, and effects of great value, to wit, of the 
value of two thousand five hundred and thirty-one dollars and sev- 
enty-eight cents ($2,531.78); in consideration whereof the said de- 
fendant promised the said plaintiffs to pay them on request so much 
money as the said goods, chattels, and effects at the times of the sale 
and delivery thereof aforesaid were reasonably worth, and the plain- 
tiffs aver that the same were reasonably worth the said sum of two 
thousand five hundred and thirty-one dollars and seventy-eight 
cents ($2,531.78); yet the said defendant, though requested, has not 
paid the plaintiffs the last-mentioned sum of money or any part 
thereof, but refuses so to do; wherefore the plaintiffs demand judg- 
ment against the said defendant as follows, to wit: 

7. That the plaintiffs have and recover from the said defendant 
the sum of twelve thousand five hundred and thirty-eight dollars 
and twenty-nine cents ($12,538.29), with interest thereon as follows, 
to wit: Interest upon one thousand and one dollars and twenty-five 
cents ($1,001.25) from and after the fourth day of January, A. D. 
1883; interest upon fifteen hundred and one dollars and thirty cents 
($1,501.30) from and after the 19th day of January, A. D. 1883; interest 
upon two thousand and one dollars and thirty-three cents 
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34 ($2,001.33) from and after the 3rd day of February, A. D. 

1883; interest upon fifteen hundred and one dollars aud 
thirty-three cents ($1,501.33) from and after the 17th day of Febru- 
ary, A. D. 1883; interest upon four thousand and one dollars and 
thirty cents ($4,001.30) from and after the 5th day of March, A. D. 
1883, and interest upon the sum of twenty-five hundred and thirty- 
one dollars and seventy-eight cents ($2,531.78) from and after the 
Ist day of January, A. D. 1883, and for their costs of suit. 

AMOS STECK, 
Attorney for the Plaintiffs, David R. Fraser 
and Thomas Chalmers. 


(Endorsed :) No. 1102. David R. Fraser and Thomas Chalmers, 
copartners, &c., pl'ffs, vs. The New York and Colorado Mining Syn- 
dicate and Company, def’t. Consolidated complaint. Filed Apr. 
23,1883. (S’g’d) Edward F. Bishop, clerk. Amos Steck, att’y for pls. 


35 And afterwards and on, to wit, the 25th day of August, A. 

D. 1883, came again the said defendant, by Edward O. Wol- 
cott, its attorney, and filed in said court and in said cause its answer 
to the consolidated complaint heretofore filed herein; and the said 
answer is in words and figures as follows, to wit: 


Answer to Consolidated Complaint. 


UnitTED STATES OF — a 
District of Colorado, te 


In the Circuit Court of the United States for the District of Colorado. 


Davip R. Fraser and Tnouas CHatmers, Copartners, Trading 
and Doing Business under the Firm Name and Style of Fraser & 
Chalmers, Plaintiffs, 

v8. 
THe New York AND CoLorapo MINING SYNDICATE AND CoMPANY, 
Defendant. 


The answer of the defendant herein to the consolidated complaint 
of the plaintiffs. 


1. For a first defence to the first five causes of action set forth in 
said complaint the defendant avers that at the city of Chicago, State 
of Illinois, in or about the month of November, in the year A. D. 

1881, the plaintiffs entered into an agreement with the de- 
36 fendant in this action whereby said plaintiffs agreed to manu- 


facture for and sell and deliver to the defendant herein, ſor 


and at a price therein agreed upon,a certain roasting cylinder and 
the necessary apparatus connected therewith, and to erect and put 
the same in its place at the mine hereinafter mentioned; which 
cylinder and apparatus ure particularly described as follows : 

1 roasting cylinder, 52” diaim., about 27 ft. long, made in sections 
from cast iron, all complete, with driving trucks and gear; all bolts 


es 
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for joining sections, together with necessary nuts for same; all binders 
for brick-work. 

1 dry floor, 10 ft. x 30 ſt. x 4“, joined with straps riveted on one 
piece so as to make floor flush on top, the other piece to be riveted 
to strap at mill. 

1 set of grate bars 3“ long. 

1 fire front, complete, with doors and bearing bars. 

1 ore car, regular style. . 

1 conveyor, complete, with gear, to be about 20 ſt. long x 10” diam. 

1 elevator, complete, with buckets, belt, shafting, pulleys, etc. 

1 salt-feeder. 

1 salt-grinder. 

All shafting, pulleys, and belting necessary for driving the above- 
described machinery. 

The defendant further avers that it was agreed between the said 
defeudant and the plaintiffs at the time said cylinder and connected 
apparatus were so purchased that if the same were erected and —— 

in their place by and under the direction of one Angus Mc “ys 
37 selected for that purpose by the plaintiffs, the said plainti 

would warrant that said cylinder when erected would work 
and subserve the purposes for which it was purchased by the defend- 
ant in a satisfactory manner ; that said cylinder and apparatus were 
80 — by the defendant, to the knowledge of the plaintiffs, 
to be run and operated in connection with a mill then in operation 
at the mine owned by the defendant, in the county of ——, State of 
Colorado, known as the —— mine. 

The defendant further avers that prior to the completion and de- 
livery of said cylinder the said mill with which it was to be worked 
and operated was burnt down, and that in the month of March or 
April, 1882, the plaintiffs entered into an agreement with the said 
defendant whereby said plaintiffs agreed to manufacture for and sell 
and deliver to the defendant herein a twenty-stamp dry-crushing 
silver mill and its connected apparatus. 

That said dry-crushing silver mill and its said apparatus were so 
purchased by the defendant, to the knowledge of the plaintiffs, to be 
used, worked, and operated in connection with the cylinder herein- 
before mentioned, and at the time of said sale the said plaintiffs war- 
ranted and agreed that said twenty-stainp dry-crushing silver mill 
so sold and to be supplied by them to the defendant, together with 
the roasting cylinder and its apparatus hereinbefore mentioned, 
should be of such a character and quality in all their parts as to 
have the capacity of doing the work of a twenty-stamp dry-crush- 
ing mill efficiently and satisfactorily; and at the same time the said 
plaintiffs further warranted and agreed that if the said dry-crushing 

mill and said cylinder and its apparatus were erected and put 
38 in place under the directions of one Angus McKay, selected 
for that purpose by the plaintiffs, they would erect and put 
the same in their proper places, and would warrant and agree chat 
the same, when erected and put in their proper places, would work 
properly and satisfactorily, and in all ways subserve the purchases 
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for which they were purchased by the defendant in an efficient and 
satisfactory manner. 

The defendant further avers that said mill, cylinder, and appa- 
ratus were delivered by plaintiffs at the said mine of the defendant, 
in the State of Colorado aforesaid, and were erected and put into 
—— by the plaintiffs and by and under the direction of said Angus 

e Kay, selected for that purpose by the plaintiffs. . 

The defendant further avers that on the receipt and delivery of 
said mill, cylinder, and apparatus, but before their erection and 
operation, said defendant paid for said mill and all its connected 
apparatus, partly by cash and partly by certain promissory notes, 
of which the promissory notes set forth in the first, second, third, 
fourth, and fifth causes of action of the consolidated complaint herein 
are renewals; that previous to that time the purchase price of said 
eylinder and its apparatus had been fully paid and discharged. 

The defendant further avers that said mill, cylinder, and appa- 
ratus, when erected and put into their places, were defective in 
many particulars and wholly unfit for the purposes for which they 
were purchased; all of which was in violation of the aforesaid agree- 
ments and warranties of said plaintiffs made at the time of the pur- 

chase of said mill and cylinder as hereinbefore set forth. 
39 The defendant further avers that the conveyor supplied in 

connection with said cylinder was a five-inch conveyor in- 
stead of a ten-inch conveyor; that said cylinder was improperly 
erected and set in its place, and that thereby it failed to work and 
be of the use and service to the defendant that it would have been 
if constructed and erected in accordance with the agreements here- 
inbefore mentioned of said plaintiffs. 

That the salt-feeder, which was part of the apparatus connected 
with said mill, was entirely useless and worthless and unfit for the 
purposes for which it was bought. 

That the fire-brick furnished for lining a certain part of the ma- 
chinery of said mill, and being part of the apparatus connected 
therewith, were entirely worthless and could not be used for the 
purpose for which they were furnished and for which they were 
necessary. 

That the wire-work of the tramway, which was also a part of said 
apparatus, was insufficient, defective in quality, and unfit for the 

urposes for which it was furnished. 

That the automatic feeder at the head of such tramway, being 
also part of the said apparatus, was defective, insufficient, and unfit 
for the purposes for which it was furnished. 

The defendant further avers that by reason of the premises said 
plaintiffs failed to keep and perform their said agreements and war- 
ranties ae the said cylinder, mill, and the apparatus con- 
nected with the same, and that therefore the consideration for 
said notes set forth in the first, second, third, fourth, and fifth 

clauses of action contained in the consolidated complaint failed. 
40 2. For a second defense, and by way of counter-claim to all 
the causes of action set forth in the said complaint, the de- 
fendant avers that at the city of Chicago, State of Illinois, in or 
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about the month of November, in the r, A. D. 1881, the plain- 
tiffs entered into an agreement with the defendant in this action 
whereby said plaintiffs agreed to manufacture for and sell and de- 
liver to the defendant herein, for and at a price therein agreed upon, 
a certain roasting cylinder and the necessary apparatus connected 
therewith, and to erect and put the same in its place at the mine 
hereinafter mentioned; which cylinder and apparatus are particu- 
larly described as follows: a 

1 roasting cylinder, 52“ diam., about 27 ft. long, made in sections 
from cast iron, all complete, with driving trucks and gear; all bolts 
for joining sections, together with necessary nuts for same; all 
binders for brick-work. 

1 dry floor, 10 ft. x 30 ft. x 4”, jointed with straps riveted on one 
piece so as to make floor flush on top, the other piece to be riveted 
to strap at mill. 

1 set of grate bars 3” — 

1 fire front, complete, with doors and bearing bars. 

1 ore car, regular style. 

2 conveyor, complete, with gear, to be about 20 ft. long x 10 
iam. 

1 elevator, complete, with buckets, belt, shafting, pulleys, etc. 

1 salt-feeder. 
41 1 salt-grinder. 

All shafting, pulleys, and belting necessary for driving 
the above-described machinery. — 

The defendant further avers that it was agreed between the said 
defendant and the plaintiffs at the time said cylinder and connected 
apparatus were so purchased that if the same were erected and 

ut in their place by and under the direction of one Angus Mo- 

ay, selected for that purpose by the plaintiffs, the said plaintiffs 
would warrant that said cylinder when erected would work and 
subserve the purposes for which it was purchased by the defendant 
in a satisfactory manner; that said cylinder and apparatus were so 
purchased by the defendant to the — of the plaintiffs to 
be run and operated in connection with a mill then in operation at 
the mine owned by the defendant, in the county of Park. State of 
Colorado, known as the —— mine. 

The defendant further avers that prior to the completion and de- 
livery of said cylinder the said mill with which it was to be worked 
and operated was burnt down, and that in the month of March or 
April, 1882, the plaintiffs entered into an agreement with the said 
defendant whereby said plaintiffs agreed to manufacture for and 
sell and deliver to the defendant herein a twenty-stamp dry-crush- 
ing silver mill and its connected apparatus. 

That said dry-crushing mill and its said apparatus were so pur- 
chased by the defendant to the knowledge of the plaintiffs to be 
used, worked, and operated in connection with the cylinder herein- 

before mentioned, and at the time of said sale the said plain- 
42 tiffs warranted and that suid twenty-stamp dry-crush- 
ing silver mill so sold and to be supplied by them to the 
defendant, together with the roasting cylinder and its apparatus 
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hereinbefore mentioned, should be of such character and quality in 
all their parts as to have the capacity of doing the work of a 
twenty-stamp dry-crushing mill efficiently and satisfactorily; and 
at the same time the said plaintiffs further warranted and agreed 
that if said dry-crushing mill and said cylinder and its apparatus 
were erected and put in place under the directions of one Angus 
McKay, selected for that purpose by the plaintiffs, they would erect 
and put the same in their proper places at the mine aforesaid, and 
would warrant and agree that the same when erected and put in 
théir proper places would work properly and satisfactorily, and in 
all ways subserve the purposes for which they were purchased by 
the defendant in an efficient and satisfactory manner. 

The defendant further avers that said mill, cylinder, and appa- 
ratus were delivered by the plaintiffs at the said mine of the de- 
fendant, in the State of Colorado aforesaid, and were erected and 
put into place by the plaintiffs and by and under the direction of 
said Angus McKay, selected for that pur by the plaintiffs. 

The defendant further avers that said mill, — and appa- 
ratus when erected and put into their places were defective in 
many particulars and wholly unfit for the pur for which they 
were purchased ; all of which was in violation of the aforesaid agree- 
ments and warranties of said plaintiffs made at the time of the pur- 

chase of said mill and cylinder as hereinbefore set forth. 
43 The defendant further avers that the conveyor supplied in 

connection with said cylinder was a five-inch conveyor in- 
stead of a ten-inch conveyer, and that by reason of said conveyor 
being only of the dimension of five inches said mill was incapable 
of doing the work of a twenty-stamp mill; that the erection of said 
mill was completed about the Ist day of September, 1882, and that 
it was not until the month of January, 1883, that said plaintiffs re- 
moved said five-inch conveyor which they had supplied in connec- 
tion with said mill and replaced it with a ten-inch conveyor which 
they had agreed to supply; and that in the meantime, to wit, be- 
tween the lst day of September, 1882, and the month of January, 
1883, the defendant suffered great los: and damage through the in- 
capacity of said mill by reason of sa d conveyor being only of the 
dimension of five inches to crush and grind the ore which the de- 
fendant had on hand ready to be crushed and ground and which 
said mill could have crushed and ground had said conveyor been 
of the agreed size, and that such loss and damage amounted to the 
sum of twenty thousand dollars. 

The defendant further avers that said cylinder was improperly 
erected and set in its place, and was so improperly — that it 
ground the ſuce of the wheels upon which it rested, and the frietion 
bands, by reason whereof said cylinder was constantly getting out 
of place; that had said cylinder been erected in a proper and work- 
manlike manner it would not have ground the face of said wheels 
and friction bands and would have remained in its place; that the 
consequence of said grinding of said wheels and friction bands 
through such improper erection of said cylinder was that the plain- 
tiffs were put to great expense in obtaining new wheels, and said 
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friction bands and cylinder were so injured that they will 
44 only last about a year, whereas without these injuries they 

would have lasted for four or five years; and a further con- 
sequence was that, through the displacement of said cylinder by the 
means herein alleged, said cylinder on many occasions between the 
Ist day of — 1882, and the Ist day of January. 1883, was 
entirely useless and could not be used or worked, and during all the 
time that it was in such condition the operation — said entire mill 
and machinery had to be stopped and the deſendant's work of grind- 
—— crushing ore cease; that the defendant notified the plain- 
tiffs of this defect in the erection of said cylinder at once, on its dis- 
covery, after the same was put into operation, and frequently there- 
after notified them of the continuance of such defect, but that it was 
not until the latter part of December, 1882, that said plaintiffs 
remedied such defect and put said cylinder in proper working order; 
that said defendant itself, to ascertain what was necessary to remedy 
such defect by reason of the failure of the plaintiffs to remedy the 
same, expended and laid out the sum of $1,000 in examinations 
made by experts, and that the loss and damage to the defendant 
by reason of the premises set forth, connected with the improper 
erection of said cylinder, was the sum of eleven thousand dollars. 

The defendant further avers that the salt-feeder, which was part 
of the apparatus connected with said mill,sold and delivered by the 
plaintiffs to the defendant under the agreements hereinbefore men- 
tioned, was totally worthless and useless and unfit for the purposes 
for which it was sold and delivered, to the loss and damage of the 

defendant in the sui of one hundred and fifty dollars. 
45 The defendant further avers that the wire cable of the 
tramway, which was also a part of the said apparatus con- 
nected with said mill, sold and delivered by the plaintiffs to the 
defendant under the agreements hereinbefore mentioned, was insuf- 
ficient and defective in quality and unfit for the purposes for which 
it was so sold and delivered; that, by reason thereof and for the 
u of repairing said wire cables, frequent delays were caused 
in the working of said mill, and plaintiffs were compelled and re- 
quired to purchase new wire cable in the month of January, 1883, 
to replace said insufficient and defective cable so sold and delivered 
as aforesaid by the plaintiffs to the defendant; that the loss and 
damage caused to the defendant and by reason of such insufficient 
and defective wire cable was the sum of $2,000. 

The defendant further avers that the automatic feeder at the head 
of such tramway, being also part of the apparatus connected with 
said mill, sold and delivered by the plaintiffs to the defendant under 
the aßreements hereinbefore mentioned, as erected by plaintiffs, was 
totally worthless and useless and unfit for the purposes for which it 
was furnished by the plaintiffs: by reason whereof the defendant 
was compelled to rebuild the same and did rebuild the same, to its 
— and damage by reason of the premises in the sum of 500 dol- 

ars. 

The defendant further avers that the brick furnaces at each end 
of the roasting and drying cylinder, which were part of the appa- 
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ratus connected with the said mill, sold and delivered by the plain- 
tiffs to the defendant under the agreements hereinbefore mentioned, 
were built and constructed by plaintiffs in an insufficient, improper, 

and unworkmanlike manner, by reason whereof the defend- 
46 ant has been compelled to repair the same, which would not 

have been necessary had they been built in a sufficient, proper, 
and workmanlike manner, and that the expense tu which the de- 
fendant was put by reason of such improper, insufficient, and un- 
workmanlike construction of such furnaces was the sum of one 
hundred dollars. 

The defendant further avers that the roof of the furnace connected 
with the drying cylinder, which was part of the apparatus connected 
with said mill, bold and delivered by the plaintiffs to the deſendant 
under the agreements hereinbefore mentioned, was built by plain- 
tiffs in an insufficient, improper, and unworkmanlike manner, by 
reason whereof said roof fell in; that by reason of such falling in 
of the roof of said furnace the defendant was compelled to stop the 
operations of said drying cylinder for some four or five days, and 
was compelled at a large expense to rebuild said roof, and that the 
loss and damage caused to the defendant by reason of the falling in 
of said roof and the rebuilding of the same and the consequent 
sto page of said drying cylinder amounted to the sum of $750. 

The defendant further avers that the fire-bricks, which were part 
of the apparatus connected with said mill, sold by the plaintiffs to 
the defendant under the agreements hereinbefore mentioned, were 
totally worthless, useless, and unfit for the purposes for which they 
were sold and delivered ; that by reason thereof said defendant had 
to purchase other fire-brick from time to time to take their place, 
and that the replacement of said fire-bricks so required from time 
to time caused the oe of the operations of said entire mill for 

several days; that the loss and damage caused to said de- 
47 fendant by reason of said fire-brick being worthless and unfit 
for the purposes for which they were purchased and by rea- 
son of having to replace them, and the consequent stoppage of said 
entire mill for the purpose of replacing the same, is the sum of $2,000. 

Wherefore the defendant demands judgment by reason of the prem- 
ises, and as an offset and counter-claim against the plaintiffs’ causes 
of other set forth in their consolidated complaint herein, the sum 
of $36,500, with interest from the time of the commencement of this 
action. 

III. For a third separate and distinct defence, and by way of 
counter-claim to all the causes of action set forth in the plaintiffs’ 
consolidated complaint herein, the defendant avers that certain cor- 
rugated iron and fire-brick were part of the apparatus connected 
with the mill sold and delivered by plaintiffs, as set forth in the 
second defence contained in this answer, and so sold and delivered 
under the agreements mentioned and set forth in said second de- 
fence, to which said second defence and the allegations therein made 
as to said sale and delivery and agreements reference is hereby 
made, and that the said price of said corrugated iron and fire-brick 
is included in the promissory notes set forth in the first, second, 
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third, fourth, and fifth causes of action contained in the plaintiffs’ 
consolidated complaint ; that on or about the Ist day of July, 1882, 
said plaintiffs agreed with the defendant to account to it and reim- 
burse it for all of such corrugated iron and fire-brick which was not 
merchantable; that there was of such corrugated iron not merchant- 
able six hundred dollars’ worth and of such fire-brick not mer- 
chantable two hundred and fifty dollars’ worth, and that the 
48 freight paid on the same by the defendant was the sum of 
three hundred dollars. | 

Wherefore the defendant demands judgment against the plaintiffs 
by way of counter-claim and by reason of the premises for the 
further sum of one thousand one hundred and fifty dollars, with in- 
terest from the first day of July, A. D. 1882. 

IV. For a further separate and distinct defence to the cause of 
action set forth in the 6th cause of action contained in the consoli- 
dated complaint herein the defendant avers that amongst the goods 
alleged to have been sold and delivered by plaintiffs to the defend- 
ant in said 6th cause of action, and which are set forth in the ac- 
count of said goods, wares, and merchandise filed herein, were one 
water tank, the price of which is therein stated at $55.00, and two 
overhead conveyors, the price of which is therein stated at $450.00; 
a pin and head for furnace, the price of which is therein stated at 
$11.00, and four carrying wheels for white furnace, the price of 
which is therein stated at $80.50. 

The defendant further avers that said water tank was entirely 
worthless and useless when delivered to the defendant and was en- 
tirely unfit for the purposes for which it was sold and delivered by 
the plaintiffs to the defendant, and which purposes were known to 
the plaintiffs when the said water tank was ordered from them by 
the defendant. 

The defendant further avers that said two overhead conveyors 
and pin and head and four carrying wheels were furnished by the 

plaintiffs to the defendant as part of the cvlinder and appa- 
49 ratus mentioned and described in the second defence con- 

tained in this answer, and which said cylinder and apparatus 
were sold by said plaintiffs to the defendant on agreement that the 
same should beerected and put in their places by the plaintiffs under 
the directions of one Angus McKay, and that if so erected they 
would work in an efficient, proper, and satisfactory manner; that at 
the time of the sale of said cylinder and apparatus it was agreed 
between the plaintiffs and the defendant that the conveyors con- 
nected with said cylinders should be ten-inch conveyors; that said 
cylinder was erected by the plaintiffsand under the directions of said 
Angus McKay, and were erected in an improper and unworkman- 
like manner, and through — so improperly erected said cylinder 
injured the four carrying wheels and the pin and head, which were 
a part of said apparatus, and necessitated new ones being obtained 
by the defendant to take their place, and that said pin and head 
and four carrying wheels referred to in the account above men- 
tioned are the same pin and head and four carrying wheels which 
were so supplied by plaintiffs to the defendant to take the place of 
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those previously supplied, and which had been rendered useless by 
the imperfect and defective working of the cylinder as erected as 
hereinbefore set forth, and were not sold by the plaintiffs to the de- 
fendant as alleged in said complaint. 

That the conveyors delivered by the plaintiffs to the defendant 
were five-inch conveyors instead of ten-inch conveyors, which it was 
agreed they should be, as hereinbefore set forth, and that the two 

conveyors referred to in said account of the goods, wares, and 
50 merchandise alleged to have been sold by the plaintiffs to 

the defendant in said sixth cause of action were supplied by 
the plaintiffs to take the place of the five-inch conveyors before 
mentioned, and were not sold by the plaintiffs to the defendant as 
alleged in said complaint. 

(S'g'd) EDWARD O. WOLCOTT, 

Def’d't’s Att'y. 


(Endorsed :) No. 1102. In the circuit court of the United States 
for the district of Coloradu. David R. Fraser et al. vs. The New York 
and Colorado Mining Syndicate and Company. Answer to consol- 
idated complaint. Filed Aug. 25, 1883. Edward F. Bishop, clerk. 
(S’g’) Edw’d O. Wolcott, def’t’s att’y. 


And afterwards and on, to wit, the 16th day of October, A. D. 
1883, came again the said plaintiffs, by Messrs. Teller & Orahood 
and Amos Steck, their attorneys, and filed in said court and in said 
cause their replication to the answer to consolidated complaint 
heretofore filed herein ; and the said replication is in words and fig- 
ures as follows, to wit: 


Replication. 
UNITED STATES OF AMERICA, sali 
District of Colorado, 
In the Circuit Court of the United States for the District of Colorado. 


51 Davin R. Fraser and Tuomas CuHatmers, Copartners, Trad- 
ing and Doing Business under the Firm Name and Style of 
Fraser and Chalmers, Plaintiffs, : 


v8. 
THe New Vonk AND CoLtorapo MINING SYNDICATE AND CoMPANY, 
Defendant. 


The replication of the plaintiffs herein to the answer of the defend- 
ant to the consolidated complaint of the said plaintiffs. 


I. The said plaintiffs, replying to the first defense of the defend- 
ant to the first five causes of action set forth in plaintiffs’ complaint, 
say that they deny that at the city of Chicago or anywhere else, in 
or about the month of November, A. D. 1881, or at any other time, 
the plaintiffs entered into an agreement with the defendant by which 
said plaintiffs agreed to manufacture and sell and deliver to the de- 
fendant for or at a price then agreed upon any roasting cylinder 
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and the apparatus attached thereto, or to erect and put the same in 
place at the mine in said defense mentioned, and denies that the 
roasting cylinder and the attachments thereto were to have been of 
the dimensions, character, or description as in said first defense is 
mentioned; deny that it was agreed between the plaintiffs and de- 
fendants at any time that the said cylinder and connecting appa- 
ratus was to have been erected or put in place by or under the 
direction of the said Angus McKay, or that the said McKay was 
selected for such purpose by the plaintiffs; deny that the said 
52 pülaintiffs warranted that said cylinder when so erected would 
work or subserve the purposes for which it was purchased by 
the said defendant in any manner whatever; deny that said cvlinder 
and apparatus were purchased with the knowledge of the plaintiffs 
to be run or operated in connection with a mill of the defendant 
situate in Park county or anywhere else; deny that in the month of 
March or April, 1882, or at any other time, the plaintiffs and de- 
fendant entered into any agreement whereby said plaintiffs agreed 
to manufacture for and sell and deliver to the defendant a twenty- 
stamp dry-crushing silver mill and its connecting apparatus; deny 
that the said plaintiffs warranted or agreed that the said twenty- 
stamp dry-crushing silver mill, together with the roasting cylinder 
and its apparatus, were to have been of such a character or qualit 
in its parts as to do the work of a twenty-stamp dry-crushing mill 
efficiently or satisfactor-y; deny that the plaintiffs warranted or 
agreed that the said dry-crushing mill and said cylinder and its 
upparatus were to be erected or put in place by the said Angus Mc- 
ay; deny that said McKay was selected by the plaintiffs for said 
purpose; deny that they warranted or agreed that the same when 
erected and put in their proper places would work properly or 
satisfactorily or in any way subserve the purposes for which 
the defendant purchased the sume in an efficient or satisfactory 
manner; deny that said mill, cylinder, & apparatus were deliv- 
ered by the plaintiffs at the mine of the said defendant as stated 
in the said first defense of the said defendant; deny that thev 
were erected or put in place by the plaintiffs or by and under the 
direction of the said Angus McKay, or denies that said McKay 
was selected for the said —— by the said plaintiffs; 
53 deny that the receipt and delivery of said mill, cylinder, and 
apparatus or at any other time, either before or after their 
erection or operation, the said defendant paid for said mill or its 
connected apparatus, either in cash or by promissory notes, or partly 
in cash or partly in promissory notes, sued upon in the first five 
causes of action in the complaint of plaintiffs mentioned; deny that 
before or after that time the purchase price of said cylinder and its 
apparatus was fully paid for by the said defendant; deny that said 
mill and apparatus at any time was defective in any particular or 
in anywise unfit for the purposes for which they were purchased by 
the defendant, and deny that there was any violation of any agree- 
ment whatever with the plaintiffs made by the defendant as to the 
purchase of said mill & cylinder, as in said answer is set forth; deny 
that the conveyor mentioned in said answer was a five-inch con- 
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veyor instead of a ten-inch conveyor; deny that it was improperly 
erected or set in place; deny that it failed to work or be of service 
to the defendant, or that it was not constructed and erected in ac- 
cordance with the agreement by the plaintiffs and defendant; deny 
that the salt-feeder, a part of the apparatus of the said mill, was use- 
less or worthless or unfit for the purposes for which it was purchased 
by the defendant; deny that the fire-brick for lining any of the ma- 
chinery of said mill, being part of said apparatus of said mill, was 
worthless or could not be used for the purposes for which they were 
furnished or for which the same was necessary; deny that the wire- 
work of the tramway part of said apparatus was insufficient or de- 
fective in quality or unfit for the purposes for which it was furnished ; 

deny that the automatic feeder of said apparatus was defect- 
54 ive or insufficient or unfit for the purposes for which it was 

furnished; deny that the consideration for said notes set 
forth in the first five causes of action in the consolidated complaint 
of the said plaintiffs failed in part or in the whole. 

II. To the second separate defense or counter-claim to all the 
causes of action in the plaintiffs’ complaint mentioned the plaintiffs, 
replying, say that they deny that, at the city of Chicago, in Illinois, 
or at any other place, in or about the month of November, A. D. 
1881, or at any other time, they entered into any agreement with 
the defendant whereby they agreed to manufacture and sell and de- 
liver to the defendant at any price any roasting cylinder or any 
apparatus connected therewith, or to erect or put in place the same 
at any mine of the said plaintiffs whatever, & deny that the said 
cylinder & apparatus are correctly described iu said 2d separate de- 
fense and counter-claim of the said defendant; deny that it was 
agreed between the plaintiffs and defendant at any time that said 
eylinder and connected apparatus were purchased by the defendant 
froin the said plaintiffs to be erected and put in place by the said 
Angus McKay; deny that said McKay was — by the plaintiffs 
for said purpose, and deny that they warranted when so erected by 
said McKay that the same would work or subserve the purposes of the 
defendant in any satisfactory manner whatever; deny that the said 
cylinder and apparatus were purchased by the defendant with any 
knowledge of the plaintiffs * run or operated in connection with 
a mill then or at any time owned by the defendant in the county 
of Park or in any other county; deny that prior to the completion 
or delivery of said cylinder the said mill of defendant was burned 

down; deny that in the month of March or April, 1883, or 
55 at any other time the plaintiffs entered into any agreement 

with the defendant whereby the plaintiffs agreed to manu- 
facture for or sell and deliver to the defendant a twenty-stamp 
crushing silver mill or its connected apparatus; deny that said 
crushing mill and its apparatus were purchased by the defendant, 
with the knowledge of the plaintiffs, to be used, worked, and oper- 
ated in connection with the cylinder aforesaid, and deny that at anv 
time the said plaintiffs warranted or agreed that the said twenty- 
stamp dry-crushing mill, together with the roaster aforesaid & its 
apparatus, should be of such character or quality in any of its parts 
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as to have the capacity of doing the work of a twenty-stamp mill— 
dry-crushin mill—efficiently or satisfactorily ; and deny that at any 
time the said plaintiffs further warranted or agreed that if said dry- 
crushing mill and said cylinder and its apparatus were erected and 
put in place under the direction of one Angus McKay they would erect 
and put the same in proper places at the said mine; and deny that 
they warranted or — thas the same, when erected & put in their 
proper places, would work properly or satisfactorily, or in any way 
subserve the purposes for which they were purchased by the de- 
fendant in an efficient or satisfactory manner; deny that said mill, 
cylinder, and apparatus were erected or put in their places by them 
(the plaintiffs) under the direction of said McKay, and deny that 
they selected said McKay for that pu ; deny that said mill or 
cylinder and apparatus, when — deſeeti ve in any par- 
ticular or were unfit for the uses for which they were purchased, or 

that they violated their agreement with the said defendant at 
56 any time or in — particular; deny that said conveyor con- 

nected with said cylinder was a five-inch conveyor, and was 
—— of doing the work of a twenty-stamp mill by reason of its 
size being of the dimensions of five inches; deny that they agreed 
to supply a ten-inch conveyor instead of a five-inch one, but admit 
that they did so, as stated in defendant’s answer, but deny that the 
defendant suffered any loss or damage by reason of said conveyor 
being of the dimensions of five inches only, and deny they agreed 
to make the same of the size of ten inches, or warranted that the 
said five-inch conveyor would convey all the ores ground by said 
mill or crushed by said mill, and deny that the defendant snstained 
any loss or damage whatever by reason of the size of said conveyor 
being five inches instead of ten inches in size; deny that said cylin- 
der was improperly erected and set in place; deny that the plain- 
tiffs erected the same or caused the same to be erected or put in 
place; deny that the defendant was put to any expense in conse- 
quence of any improper erection of said cylinder; deny that suid 
cylinder was useless for any length of time whatever or that the 
same could not be used or worked for any length of time; deny 
that the mill had to be stopped and the process of crushing the ores 
had to cease for any time on account of any imperfection in said 
cylinder; deny that the plaintiffs were notified of the said stop- 
ping of the mill or of the imperfection of said cylinder or of its im- 
proper erection at any time or of the defects in said cylinder; 
deny that the defendant expended or laid out any money whatever 
in examination of the said cylinder and its apparutus by any 
experts; deny that the defendant sustained any damage what- 
ever by reason of the stoppage of said mill or by the im- 

proper erection of said cylinder; deny that the suid feeder 
57 connected with said mill was totally worthless or useless or 

unfit for the purposes for which it was purchased by the defend- 
ant; deny that they sustained any lossordamage by reason of any im- 
perfection in the said salt-feeder; deny that the wire cable of the tram- 
way connected with said mill was insufficient in quality or unfit for 
the purposes for which it was purchased by the defendant; deny 
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that any delay was occasioned in running or operating said mill 
4a and machinery by reason of any imperfection or insufficiency in | 
Mh said wire cable; deny that the defendant suffered any loss or dam- 
age by reason of any imperfection or defectiveness in the construc- | 
tion or — of said wire cable; deny that the automatic feeder 
connected with said tramway purchased by the said defendant was 
useless or unfit for the purposes for which the same was bought by 
the said defendant; deny that the defendant sustained any loss or 
damage by reason of any imperfection or insufficiency in said auto- 
matic feeder; deny that the brick furnaces connected with said 
roaster and drying cylinder were built or constructed in an insuf- 
ficient, improper, or unworkmanlike manner; deny that the defend- 
ant sustained any loss or damage by reason of any improper, insuf- | 
ficient, or unworkmanlike construction of said furnaces; deny that | 
ie | the roof of the furnace connected with the drying cylinder connected 
Bie lt with said mill was constructed or built by the plaintiffs; deny that 
I the suid roof was constructed or built in an insufficient, improper, 
or unworkmanlike manner; deny that said roof fell in by reason of 
| any improper construction of the same by these plaintiffs; deny 
| that any delay in the operation of said mill and machinery was oc- 
| casioned by any defect in the building or construction of said roof ; 
deny that the defendant was compelled to stop the operations 
58 of said drying cylinder for any period of time; deny that the | 
defendant was compelled to rebuild said roof or expend any 
money in its repair or reconstruction ; deny that the defendant sus- 
tained any loss or damage by reason of any unskillful erection of 
said roof or by reason of any imperfect material used in the con- 
struction of the same; admit that the defendant sustained damage 
by reason of the falling in of said ruof if the said roof fell in; but 
having no knowledge or information or sufficient knowledge or | 
iuformation upon which to base any relief, the plaintiffs deny that | 
the said roof fell in as stated in the said separate defence and counter- 
claim; deny that the fire-bricks connected with said mill were 
worthless, useless, or unfit for the purposes for which the defendant 
purchased them; deny that the defendant had to purchase other 
fire-brick to replace any fire-brieks at any time sold by the plain- | 
tiffs to the defendant, or that the mill and machinery attached were 
required to be stopped on account of the unfitness of said brick ; 
deny that the defendant sustained any loss or damage by reason of 
said fire-brick being worthless, or that the defendant ever replaced 
the said fire-brick by other fire-brick, or that any loss or damage 
4 | was sustained by the defendant by reason of the stopping of the mill | 
: & machinery connected therewith by reason of said supposed worth- 
less fire-brick. 

III. And the plaintiffs, replying to the third separate and distinct 
defense and counter-claim of the said defendant in its said answer 
contained, says that the corrugated iron and fire-brick connected 
with said mill was and is not any part of the consideration of the 

romissory notes set forth in the first five separate cases of action set 
forth in the consolidated complaint of the said plaintiffs, and deny 
that on the first day of July, A. D. 1882, or at any other time, 
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59 the said corrugated iron or fire- brick or either of them or any 
part or portion thereof was not merchantable corrugated iron 
or merchantable fire-brick; deny that of said corrugated iron six 
hundred dollars’ worth or any other value or sum or part or portion 
of said corrugated iron was not merchantable, and deny that two 
hundred and fifty dollars in value of said fire-brick was not mer- 
chantable or any portion or part of the same was not merchantable, 
and deny that the defendant paid. any freight thereon; deny that 
the defendant paid freight on the same to the amount of 300 dollars 
or in any other sum whatever, and deny that the defendant sus- 
tained any damage or loss by reason of the imperfection or unmer- 

chantable quality of said corruguted iron or fire-bricks. 

IV. And the plaintiff, replying to the last separate and distinct 
defense to the cause of action contained in the 6th separate claim or 
demand of the plaintiffs, say that they deny that the said water 
tank was entirely worthless or useless or in anywise unfit for the 
purposes for which it was sold and delivered to the defendant; deny 
that the two overhead conveyors or the pin or head or any of the 
carrying wheels, part of the apparatus of said cylinder in said sep- 
urate defense mentioned, were erected or put in their places by the 
plaintiffs or by their direction, but admit that the same were erected 
and put in their places by the said Angus McKay, employed by the 
said defendant and not by these plaintiffs, and these plaintiffs nei- 
ther admit or deny that the said mentioned overhead conveyors or 
the pin or head or the carrying wheels. worked in an inefficient, 

improper, or unworkmanlike manner, for the reason that they 
60 have not nor can they obtain sufficient knowledge or infor- 

mation upon which to base any belief whether the same 
worked in an efficient, proper, or workmanlike manner or not, but 
these plaintiffs deny that they warranted or agreed that the same 
would work in an efficient, proper, or workmanlike manner; deny 
that it was agreed between the plaintiffs and defendant at any time 
that the conveyors connected with said cylinder should be ten-inch 
conveyors; deny that said cylinder was erected uy the plaintiffs, 
but admit that it was erected by the said Angus McKay, or under 
his direction, employed by the said defendant, and whether erected 
in an improper or unworkmanlike manner these plaintiffs have not 
and cannot obtain sufficient knowledge or information upon which 
to base any relief; deny that the conveyors were agreed to be ten- 
inch conveyors or that any agreement was made by the plaintiffs 
with the defendant that the said conveyors were to have been ten- 
inch conveyors. 

(Sg d) TELLER & ORAHOOD Ax 

AMOS STECK, 
Attorneys for. Plaintiffs Fraser & Chalmers. 


(Endorsed :) No. 1102. Fraser & Chalmers vs. The New York & 
Colo. Syndicate and Mining Company. Replication to answer. 
Filed Oct. 16, 1883. (S’g’d) Edward F. Bishop, clerk. Teller & 
Orahood and Amos Steck, att’ys for pl'ffs. | 
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And afterwards and on, to wit, the 14th day of December, A. D. 
1883, the same being one of the regular juridical days of the 

61 October term, A. D. 1883, of said court—present, the Honora- 
ble Moses Hallett, district judge—the following proceeding 

was had and entered of record in said court and in said cause, to wit: 


Order. Trial, Jury, Finding, and Judgment. 


Davip R. FRASER et al. 
were 1102 
Ture NRW. TORK AND CoLorRaDo MINING SYNDICATE AND . 
CoMPANY. 


Action on a promissory note. 


At this day came the said plaintiffs, by Amos Steck, Esq., their 
attorney, and the said defendant, by E. O. Wolcott, Esq., its attor- 
ney, also comes. 
And thereupon comes a jury, to wit: 1, Edward J. Sanderlin ; 2, 
John B. Ballard; 3, Thomas Gammon ; 4, William Sawtell ; 5, James 
D. Ranklin; 6, Gregory Board; 7, Charles J. Cole; 8, John Shea; 
9, Matt. Finehart; 10, Morris Thomas; 11, James McKinley; 12, 
W. H. Thompson, twelve good and lawful men, and they are duly 
selected and tried, impannelled, and sworn to well and truly try the 
issues herein joined and a true verdict render according to the 
evidence. 

And the said jurors, having heard the evidence produced herein 
and the instructions of the court, upon their oaths do say they find 
the issues herein joined for the said plaintiffs, and assess their dam- 
ages at twelve thousand nine hundred and eighteen dollars and 

fifty-eight cents ($12,918.58). 
62 Wherefore, on motion of the said plaintiffs, it is ordered 
by the court that judgment be — herein in favor of the 
said plaintiffs and against the said defendant for the sum of twelve 
thousand nine hundred and eighteen dollars and fifty-eight cents 
($12,918.58) and the said plaintiffs costs, to be taxed. 


And thereupon and on the same day, to wit, the 14th day of 
December, A. D. 1883, judgment was duly entered against the suid 
defendant in the judgment book of said court in pursuance of the 
statutes and rules of court; and the said judgment is in words and 
figures as follows, to wit: 3 

Judgment. 


Davin R. Fraser and THomas CHALMERs, Copartners, 
Trading and Doing Business under the Firm Name and 
Style of Fraser and Chalmers, 1102 

v8. | e 

THe New YorK AND CoLORA DO MINING SYNDICATE AND 

CoMPANY. 


Action on a promissory note and an account. 
On this 14th day of December, A. D. 1883, the same being one o 
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the regular juridical days of the October term, A. D. 1883, of said 

— there being present the Honorable Moses Hallett, distriet 

judge 

It is considered by the court that the said plaintifis do have and 
recover of and from the said defendant twelve thousand nine 


63 hundred and a dollars and fifty-eight cents($12,918.58), 


their damages by 
mentioned, in form aforesaid assessed, and their costs by them in this 
behalf laid out and expended, to be taxed, and have execution there- 
for. 


y occasion of the premises in their complaint 


And afterwards and on, to wit, the 25th day of January, A. D. 
1884, the same being one of the regular juridical days of the Octo- 
ber term, A. D. 1883, of said court—present, the Honorable Moses 
Hallett, district judge—the following proceeding, inter alia, was had 
and entered of record in said court and in said cause, to wit: 


Order. E. O. Wolcott Withdraws His Appearance. 


Davip R. Fraser et al. 


— 1102. 
Tne New York & Cororapo MINING SYNDICATE AND 


CoMPANY. 


Action on promissory note and account. 


At thisday comes E. O. Wolcott, Esq., attorney, and withdraws his 
appearance as attorney herein on behalf of the said defendant. 


And afterwards and on the same day, to wit, the 25th day of Jan- 
uary, A. D. 1884, the following further — was had and en- 
tered of record in said court and in said cause, to wit: 


64 Order. Motion to Vacate Judgment and for a New Trial Denied. 


Davip R. FRASER et al. 
THe New YorK AND Cotorapo MINING SYNDICATE AND . 
ComMPANY. 


Action on a promissory note and account. 


At this day come the said plaintiffs, by Amos Steck, Esq., their 
attorney, and the said defendant, by J. N. Bentley, Esq., its attorney, 
also comes. 

And the motion of the said defendant and the affidavits in sup- 
port thereof to vacate the judgment lately had herein, and for a new 
trial of the issues herein joined, comingon now to be heard, is argued 
by counsel, and the court being now sufficiently advised in the 
premises— ; 

It is ordered by the court, for good and sufficient reasons to the 
court appearing, that the said motion be denied. 


record in said court and in said cause, to wit: 
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And afterwards and on, to wit, the 31st day of January, A. D. 
1884, the same being one of the regular juridical days of the Octo- 
ber term, A. D. 1883, of said court—present, the Honorable Moses 
Hallett, district judge—the following proceeding was had and entered 
of record in said court and in said cause, to wit: 


Order. Granting New Trial. 


Davip R. Fraser and THomas CHALuERS, Copart- 

65 ners, Trading and Doing Business under the Firm 
Name and Style of Fraser and Chalmers, 1102 

v8. ; 

THE New York AND CororApo MINING SYNDICATE AND 
CoMPANY. J 


Action on promissory notes and accounts. 


The defendant’s renewed application for a new trial in this cause 
coming on to be heard, after hearing counsel for the respective par- 
ties, and the court being duly advised in the premises— 

It is hereby ordered and directed by the court that a new trial 
of this cause be had upon the conditions following, to wit: The de- 
fendant shall forthwith pay to the plaintiffs’ attorneys for the plain- 
tiffs all the costs in the action up to this date and included in the 
judgment herein, and also the sum of three thousand dollars, which 
shall be credited to the defendant upon any judgment which may 
be obtained by the plaintiffs against the defendant upon such new 
trial. In case the plaintiffs shall not recover judgment against the 
defendant, then the said three thousand dollars shall be refunded 
by the said plaintiffs to the defendant, and in case the plaintiffs 
shall recover a judgment upon such new trial for an amount less 
than three thousand dollars, then the said plaintiffs shall refund to 
the defendant the difference only. The defendant shall also pay 
the costs which have been incurred upon the execution when the 
amount of the same shall have been ascertained. 

It is further ordered that the judgment heretofore entered 

66 in this cause shall stand as security to the plaintiffs until the 

entry of a new judgment upon such new trial; that the ex- 

ecution and all proceedings thereon shall be stayed upon the pay- 

ment to the plaintiffs of the costs in the action before mentioned 
and the said three thousand dollars. 


And afterwards and on, to wit, the 9th day of May, A. D. 1884, 
the same being one of the regular juridical days of the Mav term, 
A. D. 1884, of said court—present, the Honorable Moses Hallett, 
district Judge—the following proceeding was had and entered of 
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Order. Leave to File Amended Answer. 


Davip R. Fraser e al. 
mac 1102. 
THe New YORK AND CoLtorapo MINING SYNDICATE AND 
CoMPANY. 


Action, a promissory note and an account. 


At this day come the said plaintiffs, by Willard Teller, Esq., their 
attorney, and the said defendant, by J. A. Bentley, Esq., its attorney, 
also comes. 

And thereupon the said defendant, here in open court, prays leave 
of the court to amend its answer herein; and the court being vow 
sufficiently advised in the premises— 

It is ordered by the court, for good and sufficient reasons to the 

court appearing, that the said defendant have leave to file 
67 herein an amended answer as it shall be advised. 


And afterwards and on, to wit, the 10th day of May, A. D. 1884, 
came again the said defendant, by Messrs. Bentley & Vaile, its at- 
torneys, and filed in said court and in said cause its amended 
* and the said amended answer is in words and figures as ſol- 

ows, to wit: 


Amended Answer. 
United States Circuit Court, District of Colorado. 


David R. Fraser and Tuomas CHALMERS, etc., 
against 

THe New YorK AND Colon A DO MINING SYNDICATE AND CoMPANY. 
The defendant, for an amended answer to the consolidated com- 
laint herein and to each of the several causes of action therein set 
orth, shows to the court that it admits the making of the several 
promissory notes described in said complaint; that payment thereof 
was refused at maturity; but denies that the defendant is liable to 
pay the plaintiffs any sum whatever on account of said notes or 
eicher of them, and further denies that about the 25th of July, 
1882, or at any other time, the plaintiffs sold and delivered to the 
defendant the goods and chattels referred to in the sixth cause of 
action set forth in said complaint, of the value of two 
68 thousand five hundred and thirty-one dollars and seventy- 

eight cents or of any value whatever. 

And, further answering, the defendant alleges that by virtue of 
two several agreements, the first of which was made about Novem- 
ber, 1881, and the second, which was an additional and supple- 
mental agreement relating to the same and kindred subject mat- 
ter, made about March or April, 1882, the plaintiffs agreed with 
the defendant to supply to it certain machinery, apparatus, and 
material for a mill for the reduction of silver ores, which machinery 
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and —— were by said agreements, which were partly in writ- 
ing and partly oral, to be properly set up and put in place under 
the superintendence of one Angus McKay, who was designated and 
selected by the plaintiffs as an expert and skillful person for the 
purpose, within a reasonable time after the last-named date, so as 
to be ready to run and operate as a twenty-stamp ae 
silver mill of full capacity, at defendant’s mine near Columbus, in 
Chaffee county, State of Colorado, the defendant agreeing to pay 
the purchase price of said machinery and apparatus, and also to 
pay all expenses for labor and material necessary for the setting and 
placing of the said machinery and apparatus, and also to pay for the 
superintendence of such setting and placing by said McKay; that 
about the month of July, 1882, and before the said machinery and 
apparatus had been supplied and put in place and while the plaintiffs 
were still engaged upon compliance with said.original and supple- 
mental agreements. the deſendant, at the plaintiffs’ request and for their 
accom modation, gave to them certain written promises in the form of 
notes and drafts, payable at a future day or days, for the balance 
69 which the plaintiffs claimed would be due them upon the 
urchase price of said machinery, material, and apparatus, 
the defendant believing that the plaintiffs would pr to the 
proper performance — complete execution of the said agreements, 
and would make good certain defective material furnished by them 
by substituting in place thereof other material not defective, or by 
making allowance therefor upon some subsequent settlement; that 
when the said promise or promises matured the plaintiffs had not 
yet fully complied with their said agreements, but were still engaged 
thereupon or in endeavoring to remedy certain defects, deficiencies, 
and imperfections in the machinery and apparatus supplied by 
them, or in the placing of the same under the superintendence of 
the said McKay, said promise or promises were renewed and there- 
after further renewed, from time to time, until the 2nd day of De- 
cember, 1882, when, the said agreements and undertakings of the 
laintiffs still remaining in part unperformed and the plaintiffs 
ing still engaged as aforesaid in remedying said defects, deti- 
ciencies, and imperfections in the said machinery and apparatus 
supplied by them, or in the placing of the saine under the superin- 
tendence of said McKay, although ample and reasonable time for 
the performance of said agreements had long since elapsed, the de- 
fendant again renewed the said promise or promises by making and 
delivering to the plaintiffs the promissory notes described in the 
first five causes of action in the complaint set forth. 
And the defendant further shows that certain material furnished 
by the said plaintiffs was defective and worthless and the price 
thereof was included in said promises; that parts and por- 
70 tions of the said machinery and apparatus furnished by the 
plaintiffs under the said agreements were imperfect and de- 
fective and not fit for the purpose for which they were purchased, 
and parts and portions of said machinery and apparatus which were 
set up and placed under the direction of the said McKay, selected 
as aforesaid by the plaintiffs for the purposes, were improperly and 
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unskillfully set up and placed and not in a workmanlike manner; 
and, after being set up, said mill, machinery, and apparatus did not 
and would not work and operate properly and satisfactorily, and the 
defendant was thereby and by reason thereof put to great expense 
and trouble for repairs, changes, and replacements, and suffered 
great delay and loss of time in the use of said machinery and ap- 
paratus and of the services of the persons emploved by him to oper- 
ate the same, and in the wasteful consumption of fuel, oil, and ma- 
teriul, and otherwise greatly damaged, altogether in a sum tly 
in excess of the whole amount claimed by the plaintiffs in this ac- 
tion. | 

And the defendant further shows that a considerable portion of 
the goods and chattels all in the plaintiffs’ sixth cause of action 
to have been sold to the defendant consists of apparatus, material, 
and pieces of machinery which were furnished and supplied by the 

laintiffs under their aforesaid agreements, the price of which was 
included in the said promises, and still another considerable portion 
of said goods and chattels consists of apperatus, material, and pieces 
of machinery furnished and supplied by the plaintiffs, to be substi- 
tuted for and to take the place of defective and imperfect material 
and apparatus which had been supplied under their suid agree- 
ments, or to take the place of parts of the machinery or ap- 
71 — which had been as aforesaid supplied and furnished 
y them, and had been injured, worn out, or destroyed by 
reason of the unskillful and improper’ setting and placing of the 
said machinery as aforesaid under the directiun of the said McKay, 
selected by the plaintiffs for that purpose, and still another portion 
of said goods and chattels were defective and unfit for the pu 
for which they were furnished, and worthless. Wherefore the de- 
fendant demands the judgment of the court that the plaintiffs take 
nothing by their action, and that the defendant have and recover 
its costs from the plaintiffs. 

Second. And for a second and separate answer and defence to all 
the causes of action described in the plaintiffs’ complaint, and as a 
counter-claim, the defendant shows to the court that at all the times 
mentioned in the complaint and at all the times hereinafter men- 
tioned the plaintifis were manufacturers and dealers in machinery, 
and particularly in mining machinery, apparatus, material, and 
supplies of various sorts, in the city uf Chicago, in the State of Illi- 
nois, and held themselves out as experts and as skilled and compe- 
tent in their said business, which also included the erection and 
superintending the erection of and setting in place mining ma- 
chinery and apparatus supplied by them ; that on or about Novem- 
ber, 1881, the defendant was engaged in working a mine and op- 
erating a ten-stainp mill, wet process, to reduce the ore thereof, at 
or near Columbus, in the county of Chaffee, in the State of Colorado, 
the principal part of machinery for which has been supplied by the 
plaintiffs; that the defendant had determined to change its method 
of treating the ores of its said mine of said mill from the wet proc- 
ess to the dry process, and to add to its machinery a white roasting 
cylinder and necessary machinery and apparatus, and its man- 
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72 aging officers, being ignorant in respect to the machinery and 
apparatus necessary and suitable for the purpose, for and on be- 
half of the defendant, applied to the plaintiffs in their aforesaid charac- 
Yer of skilled and competent persons tosupply the said roasting cylinder 
and to recommend and supply to the defendant the additional neces- 
sary and suitable machinery and apparatus for the purposes aforesaid, 
and all of sufficient dimensions, —— and capacity to prop- 
erly operate with and as a part of a twenty-stamp mill, should the 
defendant afterwards increase the capacity of the other machinery 
of their said mill to a twenty-stamp mill; that the said plaintiffs 
thereupon offered to sell to the defendant, and, about the month of 
November, 1881, for sufficient considerations hereafter mentioned, 
then agreed upon, agreed to supply to said defendant the said roast- 
ing cylinder and the r — machinery and apparatus, partieu- 
larly specified and deseri by the plaintiffs at the times, as fol- 
lows, to wit: one roasting cylinder, fifty-two inches in diameter, 
about twenty-seven feet long, and made in sections from cast iron, 
all complete, with driving trucks and gear; all bolts and joining 
sections, together with the necessary nuts for the same, and all bind- 
ers for brick-work ; one dry floor, ten feet wide by thirty feet long, 
one-quarter of an inch in thickness, jointed with straps riveted on 
one piece so as to make floor flush on top, the other piece to be riv- 
eted to strap at mill; one set of grate bars forty-two inches long; one 
fire front complete, with doors and bearing bars; one ore car, regular 
style; one conveyor complete, with gear, to be about twenty feet long 
and ten inches in diameter; one elevator complete, with buckets, 
belts, shafting, pulleys, etc.; one salt-feeder, one salt-grinder, 
73 and all shafting, pulleys, and belting necessary for driving 
the above-described machinery. 

And it was also agreed between the parties that the said roasting 
cylinder, machinery, and apparatus should be set up and placed at 
the defendant’s said mill under the direction and superintendence 
of one Angus McKay, who was designated and selected by the 
plaintiffs as an expert and skillful person for that purpose, and the 
defendant on its part to pay the purchase price of said machinery 
and apparatus and all expenses of setting up and placing the same, 
—— ing labor and material and of superintendence by said 
MCKAY. 

And the defendant further shows that the plaintiffs thereafter pro- 
ceeded to furnish and supply the said roasting cylinder, machinery, 
and uy ary so ag to be furnished by them, but before the 
same had been supplied, erected, and put in place, as provided for 
under the said agreement, the defendant’s said mill was destroyed 
by fire, and thereupon and about the month of March or April, 
1882, the plaintiffs and the defendant, upon good and sufficient con- 
siderations hereinafter mentioned, made an additional and supple- 
mental agreement, partly written and partly oral, to the effect fol- 
lowing, to wit: The plaintiffs agreed that using and utilizing such 
parts of the machinery and apparatus of the mill which had as 
uforesaid been burned as could be renovated, repaired, and fit to be 
incorporated as a part of the new machinery, and also using the 
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machinery and apparatus which they had already as aforesaid con- 
tracted to supply to the defendant, the machinery and apparatus 
necessary to be used in rebuilding the defendant’s said mill, includ- 

ing engines, stamps, and all other machinery and apparatus 
74 for a twenty-stamp dry-crushing silver mill of full capacity ; 

, and the 7 aintiffs further agreed that said mill should 

erected and said machinery, apparatus, and connections should be 
set up and put in place by and under the direction of the aforesaid 
Angus McKay, who was employed by the plaintiffs to superintend 
the érection of mining mills and the placing of mining machinery 
and apparatus supplied and sold by them, the plaintiffs agreeing 
and representing to the defendant that the said mill, machinery, 
and, apparatus, when erected and set up under the direction and 
superintendence of the said McKay, would be properly erected, set 
up, and placed so that the same would run, operate, and work prop- 
erly as a twenty-stamp dry-crushing silver mill; and further — 
that said mill, machinery, apparatus, and connections should be 
supplied, set up, and placed u- the site where the defendant’s mill 
had as aforesaid burned down within a reasonable time after the 
making of the last-named supplemental agreement in March or 
April, 1882, the defendant upon its part agreeing to pay the pur- 
chase price of said machinery and apparatus so to be supplied by 
the plaintiffs, and also to pay all expenses for labor and additional 
material necessary for the setting up and placing of the said ma- 
ehinery and apparatus, and also to pay for the superintendency of 
the erection of said mill and placing and setting up of said ma- 
chinery and apparatus by the said McKay, selected by the plaintiffs 
for that pur , as above stated. 

And the — further shows that the plaintiffs thereupon 
proceeded to manufacture and supply machinery and apparatus for 

the defendant’s said mill and the said McKay to erect said 
75 mill and set up and place the said machinery and apparatus 

us it had been provided in and by the said agreement should 
be done, the defendant meantime paying upon the purchase 
price and the expenses as it had as aforesaid agreed to do, and the 
defendant alleges that ample and reasonable time for the supplyin 
of the said machinery and apparatus and the erection of said mil 
and setting up and placing of the said machinery and apparatus as 
provided by the said agreements had fully elapsed and passed by on 
or about the 4th day of September, 1882; that on or about the said 
4th day of September, 1882, the said McKay informed the defend- 
ant that he had concluded the work of erecting said mill and plac- 
ing of said machinery and apparatus, and that said mill was ready 
to run and operate, and there and then turned the same over to the 
defendant as complete under the said agreements. 

And the defendant further shows that the proper operation of 
said mill required a considerable number of persons, both skilled and 
ordinary laborers, as well as a competent foreman and superintend- 
ent, to be permanently employed, and the defendant, relying upon 
the knowledge and skill of the plaintiffs and of the said McKay, 
selected by them as aforesaid to superintend the erection of said 
6—204 
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mill and direct the setting and placing of the said machinery and 
apparatus, and believing that the said mill, machinery, and appa- 
ratus and the erection and placing of the same was in all respects 
in accordance with plaintiffs’ said agreements, and that the said mill 
was ready to be run and operated, employed the necessary comple- 
ment of persons to man the machinery, apparatus, and mill and 
work the same in the reduction of defendant’s ores, and commenced 

to operate the said mill; and defendant states that it was very 
76 soon discovered that the said mill, machinery, apparatus, and 

connections which had-as aforesaid been erected, set up and 
placed under the direction and superintendence of said McKay by 
virtue of the said agreements, did not and would not move, work, 
and operate properly, and notice thereof was immediately given to 
the plaintiffs. 

And the defendant further shows that the said improper move- 
ment, working, and operation was caused by imperfections, defects, 
and deficiencies in those portions of the machinery and apparatus 
of said mill so as aforesaid supplied by the plaintiffs, particularly 
for the treatment and reduction of ores and the handling of the 
same, and by the failure of some parts thereof to correspond in di- 
mensions to the specifications therefor contained in the said agree- 
ments and in the unskillful and improper placing of portions of 
machinery and apparatus by and under the direction of the said 
McKay, selected by the plaintiffs for the purpose, and in the un- 
skillful and improper construction of certain furnaces, arches, roofs, 
and supports, and the use of poor and inferior material, furnished 
by the plaintiffs in such constructions, made by and under the 
direction of the said McKay in connection with the placing of said 
machinery and apparatus, the construction of said furnaces, arches, 
roofs, and supports thereand then being a portion of the necessary 
work of erecting said mill and setting and placing of the said 
machinery and apparatus by him placed as aforesaid; that by 
reason of the said — and imperfections in the said machin- 
ery and apparatus and tlie failure of parts thereof to correspond in 
dimensions to the specifications therefor, and the said improper and 

unskillful placing of the same by and under the direction of 
77 the said McKay, and the said improper and unskillful con- 

struction of the said furnaces, arches, roofs, and supports, and 
the use of said poor and inferior material in said construction by the 
said McKay, the said machinery and mill did not work as a twenty- 
stamp dry-crushing mill of full capacity ; and, on tne other hand, often 
times did not and could not work at all, and at other times was idle 
and shut down in order to facilitate repairs and replacements which 
had to be made, and the readjustment of the said machinery and 
apparatus or to facilitate the remedying of the aforesaid defects, 
deficiencies, and imperfections therein, and in the setting and plac- 
ing thereof; and at other times said mill, machinery, and apparatus 
worked at a rate greatly below what it should have done, and crushed 
and reduced a much less quantity of the defendant’s ore than it 
would have crushed and reduced but for the defects, deficiencies, 
and imperfections hereinbefore mentioned, and much less than a 
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twenty- stamp dry-crushing silver mill of the same kind, of full 
capacity, properly constructed, set up, and put in place, would have 
crushed and reduced. 

And the defendant further shows that the plaintiffs failed and 
neglected for a long time after they were as aforesaid notified to 
remedy the said defects and deficiencies in the said machinery and 
in the setting and placing of the same, and, in fact, never did com- 
pletely remedy the same; and the defendant all that by reason 
of the premises above set forth he suffered — of time in the 
use and work of said mill, and in the labor of the persons aforesaid 
permanently employed to man and operate the same, and in their 
wages for the time so lost, amounting toa large sum of money, which 

the defendant was obliged to and has paid; that while the 
78 said mill was so idle as aforesaid the fires of the furnaces and 

engines necessarily consumed and wasted a large amount of 
fuel and material, the value of which was eutirely lost to the de- 
fendant, because the said machinery and apparatus for the treat- 
ment and reduction of the ore would not and could not properly 
work and operate as aforesaid ; and, further, the use of said mill, 
machinery, and apparatus when in operation was of much less 
value to the defendant than it would have been had it worked and 
operated properly at the full capacity of a twenty-stamp dry-crush- 
ing silver mill, as it was intended and expected to do. 

And the defendant further alleges that the said machinery and 
apparatus and parts thereof wore out and became injured by reason 
of the said improper and unskillful setting and placing, and thus 
greatly damaged the defendant; and the defendant also, by reason 
of the failure of the plaintiffs to promptly remedy the said defects, 
deficiencies, and imperfections in the said machinery and apparatus 
and in the setting and placing thereof, was compelled to expend 
large sums of money in the employment of skilled and expert per- 
sons to ascertain and locate the particular defects, deficiencies, and 
imperfections, and to lay out large sums of money for labor and 
material in remedying the same when ascertained, as well as in re- 
pairs made — the more rapid wearing out of parts of said 
machinery and apparatus because of said improper and unskillful 
setting and placing of the same and construction thereof. 

And defendant further alleges that certain corrugated iron roofing 
and certain fire-brick supplied by the plaintiffs under the said 

ments, and in connection with the erection of said mill and 

79 the setting up and — of the said machinery and appa- 
ratus, and shipped by the plaintiffs from Chicago, in the State 

of Illinois, to the place where said mill was being erected at = 
expense to the plaintiff for transportation, were of very inferior 
uality and not merchantable, and not fit for the purposes for which 
they were intended, and a large portion thereof was wholly worth- 
less, the price of which amounted to about eight hundred and fifty 
dollars and was included in the original promises described in the 
first defense set out in this answer, given at the request of the 
plaintiffs, and the amount paid by the defendant for the transporta- 


* Png 9 * — * 
r — 
F 


" os 2 9 3 * 9 ae 1 . . 8 9 
— . eR ee ee as P ie! J * tau 3 * ‘ * * 4 i eg ie Fee N 
ne ia — 5 7 „ ri a * 1 a 7 7 n 


eae ce - iu ‘ 
7 as . 8 


44 NEW YORK 4 COLORADO MINING SYNDICATE AND CO. vs. 


tion of such worthless material from Chicago to said mill was about 
three hundred dollars. 

And the defendant further shows that the parts and portions of 
said mill, machinery, apparatus, and connections hereinbefore re- 
ferred to and alleged to be defective, deficient, and imperfect, or 
worthless, or not properly set up and placed, or improperly con- 
structed, or constructed with poor material are enumerated as fol- 
lows, to wit: 

1. The conveyor and the elevator intended to transfer the pulver- 
ized ore from the stamp to the roasting cylinder were of less dimen- 
sions than provided for by the agreements and not of sufficient 
capacity to transfer the ore stamped as fast as stamped. 1 

2. The salt-feeder was not fit for the purpose for which it was in- 
tended, and worthless. 

3. The automatic feeder was not fit for the purpose for which it 
was oo and not properly constructed, and was of little or no 

value. 
80 4. The brick furnaces were not properly constructed, and 
constructed of poor brick and other unfit material. 

5. The roof of the furnace connected with the drying cylinder 
was not properly constructed. 

6. The said roasting cylinder and the machinery and apparatus 
connected with its movement and operation was not properly set up 
and placed. 

8. The water tank was improperly constructed and of poor mate- 
— and unfit for the purpose for which it was intended, and worth- 
ess. 

And the defendant avers that its damages by reason of all the 
premises amount to twenty-five thousand dollars, for which the 
defendant demands judgment against the plaintiffs, besides its costs. 

Dated May 2, 1884. | 

 (S’g’d) BENTLEY & VAILE, 

Defendant's Attorneys. 


(Endorsed :) 1102. Law. In U.S. circuit court, district of Col- 
orado. David R. Fraser et al. vs. The New York and Colorado Min- 
ing Syndicate and Company. Amended answer. Filed May 10, 
— 680 Edward F. Bishop, clerk. Bentley & Vaile, attorneys 
or def 't. , 


And afterwards and on, to wit, the 11th day of July, A. D. 1884, 
the same being one of the regular juridical days of the May 

81 term, A. D. 1884, of said court—present, the Honorable Moses 
Hallett, district judge—the following proceeding, inter alia, 

was had and entered of record in said court and in said cause, to 
wit: 


— 
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Order. Leave to Amend Complaint. 


Davip R. Fraser e al. 
Sieg: 1102. 
Tue New York anp Coron Apo Mininc SYNDICATE AND 
ComPANY. 


Action on a promissory note and an account. 


At this day come the said plaintiffs, by Amos Steck, Esq., their 
attorney, and the said defendant, by J. A. Bentley, Esq., its attorney, 
also comes. 

And thereupon, on motion of the said plaintiffs and for and 
sufficient reasons to the court appearing, it is ordered by the court 
that the said plaintiffs have leave to amend their complaint herein 
by adding thereto, as additional plaintiffs therein, the names of 
ä Fraser and William J. Chalmers; and the said amended 
complaint is accordingly now filed. 


And thereupon and on the same day, to wit, the IIth day of July, 
A. D. 1884, came again the said plaintiffs, by their attorneys afore- 
said, and filed in said court and in said cause their amendment to 
the consolidated complaint heretofore filed herein; and the said 
amendment to complaint is in words and figures as follows, to wit. 


82 Amendment to Consolidated Complaint. 


UnitTep Srates or AMERICA, \ Me 
District of Colorado, 
In the Circuit Court of the United States for the District of Colorado. 


Davip R. Fraser & THomas CHALMxns, Copartners, &c., Pl'ffe, 
us. 
Tue New York & CoroxA DO MINvIxG SYNDICATE & Company, Def t. 


Now come the plaintiffs, by Teller & Orahood & Amos Steck, 
their attorneys, and move the court to amend the complaint of 
laintiffs by inserting or adding the names of Norman D. Fraser & 
illiam J. Chalmers as — in the above- entitled action; 
which motion was allowed by the court, and the names of said Nor- 
man D. Fraser & William J. Chalmers were duly added as plaintiffs 
and the said complaint amended accordingly. 


J uly 11. 84. 
(Sg d) TELLER & ORAHOOD, 
AMOS STECK, 
4 ys for N. 


a ) 1102. David R. Fraser et al., pl’ffs, vs. The New York 
& Colorado n Amendment to consoli- 
dated complaint. Filed Jul- 11, 1884. (S’g’d) Edward F. Bishop, 
clerk. Teller & Orahood & Amos Steck, att’ys for pl' fies. 
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83 And afterwards.and on the same day, to wit, the 11th day 
of July, A. D. 1884, the following further proceeding was had 
and entered of record in said court and in said cause, to wit: 


Order. Jury Trial, cc. 


Davip R. FRASER et al. 
v8. | 
Tue New York AND Cororavo Minino Synpicate anp 1102. 
COMPANY. : 


Action on a promissory note and on an account. 


At this day come the said plaintiffs, by Willard Teller, Esq., their 
attorney, and the said defendant, by J. A. Bentley, Esq., its attorney, 
also comes. | 

And thereupon comes a jury, to wit: 1, Charles R. Fiske; 2, Be- 
nair C. Sawyer; 3, Ebenezer B. Headley; 4, F. C. Avery; 5, Edward 
W. Morse; 6, Frederick A. Woodson; 7, Thomas Woodward; 8, A. 
Jacobs; 9, F. A. O’Mara; 10, C. V. Howard; 11, Louis A. Curtice ; 
12, John Maginnis, twelve good and lawful men, and they are 
duly selected and tried, impanelled, and sworn to well and truly try 
the issues herein joined and a true verdict render according to the 
evidence. 

And thereupon comes the evidence, the hearing of which is con- 
tinued to the hour of adjournment. 

And the said jurors, being now each duly cautioned by the court not 

to converse among themselves or with others touching this 
84 cuuse or the matters at issue herein or the evidence heard or 

any part thereof, nor to listen to such conversation of others, 
are permitted to separate, to meet the court at its next incoming. 


And afterwards and on, to wit, the 12th day of July, A. D. 1884, 
the same being one of the regular juridical days of the May term, 
A. D. 1884, of said court—present, the Honorable Moses Hallett, 
district judge—the following proceeding was had and entered of 
record in said court and in said cause, to wit: 


Order. Trial Continued. 


Davip R. Fraser et al. 
5 1102 
THE New YorK AND Cororapo MINING SYNDICATE AND ; 
CoMPANY. 


Action on a promissory note and an account. 


At this day come again the said parties, by their attorneys, re- 
spectively, and the said jurors being now all here present and in the 
jury-box, the hearing of the evidence herein is resumed and con- 
tinued to the hour of adjournment. 

And the said jurors, being now each duly cautioned by the court 
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not to converse among themselves or with others touching this 
cause or the matters at issue herein or the evidence heard or any 
part thereof, nor to listen to such conversation of others, are per- 
initted to separate, to meet the court at its next incoming. 


85 And afterwards and on, to wit, the 14th day of July, A. D. 

1884, the sume being one of the regular juridical days of the 
May term, A. D. 1884, of said cqurt—present, the Honorable Moses 
Hallett, district judge—the following proceeding was had and 
entered of record in said court and in said cause, to wit: 


Order. Trial. Finding for Plaintiffs. 


Davip R. Fraser et al. ) 

vs. ' 

Tue New YorK AND CoLorApo MINING SYNDICATE AND { 1102. 
CoMPANY. 


Action on promissory notes and an account. 


At this day come in the said parties, by their attorneys, re- 
spectively, and the said jurors being now all here present and in 
the jury-box, the trial herein is resumed. 

And the said jurors, having heard the evidence produced herein 
and the instructions of the court, retire to their room, under charge 
of a sworn bailiff, to consider of their verdict. 


And afterwards and on this same day come again the said jurors 
and on their oaths do say they find for the plaintiffs in the sum of 
ten thousand five hundred dollars ($10,500.00). 


And afterwards and on, to wit, the 25th day of voly. A. D. 1884, 
the same being one of the regulur juridical days of the May term, 
A. D. 1884, of said court—present, the Honorable Moses Hallett, dis- 
trict judge—the following proceeding was had and entered of record 
in said court and in said cause, to wit: 


86 Order. Motion for New Trial Denied. 


Davin R. Fraser, THomas CHALMERS, WILLIAM J. CHALMERS, 
and Norman D. Fraser, Copartners, Doing Business under 
the Firm Name and Style of Fraser and Chalmers, 1102. 
v8. 
Tae New York AND CoLorapo MINING SYNDICATE AND 
ComPANY. 


Action on a promissory note and an account. 


At this day come the said plaintiffs, by Willard Teller, Esq., their 
attorney, and the said defendant, by J. F. Vaile, Esq., its attorney, 
ulso comes. 

And the motion of the said defendant for a new trial of the issues 
herein joined coming on now to be heard is argued by counsel; and 
the court being now sufficiently advised in the premises, it is ordered 
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by the court, for good and sufficient reasons to the court appearing, 
that the said motion be overruled. 

And it now appearing to the court that, by the order of the court 
herein, the said defendant hath paid to the said plaintiffs, to abide 
the judgment herein, and on the 3rd day of February, A. D. 1884, 
the sum of three thousand dollars ($3,000.00). | 


Therefore it is ordered by the court, on motion of the 
said plaintiffs, that judgment be entered herein upon 
the verdict of the jury for the sum of ten thou- 

87 sand five hundred dollars $10,500 00 


Less the said sum of $3,000.00, paid as aforesaid, to 
gether with $3,000.00 interest from the day of pay- 
ment thereof tothe 14th inst., at 6 % per annum, to- 
ID ———— gue wenunne 3,066 00 


That is to say, for the sum of seven thousand four bun- 
dred and thirty-four dollars... ...--.--......-.-- 7,434 00 


and the said plaintiffs’ costs, to be taxed. 


And, upon motion of the said defendant, it is ordered by the court 
that day until thirty (30) days from this day be allowed unto the 
said defendant in which to file herein its bill of the exceptions re- 
served by it upon the trial of the issues herein joined. 


And thereupon and on the same day, to wit, the 25th day of July, 
A. D. 1884, judgment was duly entered aguinst the said defendant 
in the judgment book of said court, in pursuance of the statutes and 
rules of court; and the said judgment is in words and figures as 
follows, to wit: 

Judgment. 


Davin R. Fraser, ThouAs ChALMuRRS, WILLIAM J. CHALMERS, 
aud Norman D. Fraser, Copartners, Trading and Doing 
Business under the Firm Name and Style of Fraser & | 
Chalmers, 1102. 
v8. 
THe New YorK AND CoLorapo MINING SYNDICATE AND 
CoMPANY. 


Action on a promissory note and an account. 


88 On this 25th day of July, A. D. 1884, the same being one 

of the regular juridical days of the May term, A. D. 1884, of 
said court, there being present the Honorable Moses Hallett, district 
judge— 

It is considered by the court that the said plaintiffs do have and 
recover of and from the said defendant seven thousand four hun- 
dred and thirty-four dollars ($7,434.00), their damages by occasion 
of the premises in their complaint mentioned, in form aforesaid as- 
sessed, and their costs by them in this behalf laid out and expended, 
to be taxed, and have execution therefor. 
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And afterwards and on, to wit, the 23rd day of August, A. D. 1884, 
came again the said defendant, by Messrs. Bentley & Vaile, its at- 
torneys, and filed in said court and in said cause its bill of the ex 
tions reserved by it upon the trial of the issues herein; and the said 
bill of exceptions is in words and figures as follows, to wit: 


Bill of Exceptions. 
Unitep Srates oF AMERICA, * . 
District of Colorado, : 


In the Circuit Court. 


Davin R. Fraser, THomas M. CHALMERS, Norman D. FRASER, and 
WILLIAM J. CHatmers, Copartners, as Fraser & Chalmers, Plain- 
tiffs, 
89 v8. 
Tue New YorK AND CoLoRA DO MINING SYNDICATE AND Com- 
PANY, Defendant. 


Be it remembered that on the trial of the above-entitled cause 
the plaintiffs, to maintain and prove the issues on their part, intro- 
duced as a witness one WILLIAM J. CHatmers, who, being duly 
sworn, testified as to the execution by the defendant of the promis- 
— — sued on, and further testified, in answer to questions asked, 
as follows: 


Q. Has the firm (meaning the plaintiffs) ; now any account, not 
including these notes, against the defendant? 

A. Yes, sir. 

Q. (Paper shown witness.) Look at that account and see whethe 
this is a copy of the account. . 

A. Yes, sir. 

Q. State whether the articles mentioned in that account were 
ordered by the defendant. And, if so, when? 


To which question counsel for defendant objected on the ground 
that the items could not be proved wholesale by the list, but the 
objection was overruled by the court; to which ruling of the court 
defendant then and there excepted. 

And thereupon the witness proceeded. 


A. They were ordered at various times, by letter and verbally, be- 
tween the 25th day of July and December 30, 1882. 


The witness then proceeded to read the paper handed him, show- 
ing an itemized statement of account aggregating $2,531.78. 
90 Said witness further testified as follows: 


Q. You may reckon the interest (on said account) from January 
1, 2 to this time, at six per cent. 
A. $233.59. 


To which question and answer defendant objected on the nd 
that it was immaterial, but the objection was overruled by the 
court; to = ruling defendant then and there excepted. 
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And in the progress of said trial the defendant-, to maintain the 
issues on their part, introduced as a witness one GrondR K. SaB1n, 
who, being duly sworn, testified that his occupation for the past 
twenty years had been mining, and that he was in the employ of 
the defendant- as superintendent at the time of the erection of the 
mill in controversy, and so continued until the mill was shut down. 
He further testified, inter alia, as follows: 


“T have been engaged in mining twenty years and am acquainted 
with stamp mills, quartz mills, and mining machinery.” 

Q. What was the fair rental value of this mill and its attach- 
ments? And in giving your answer you can give it at so much per 
month, year, or such other division of time as may be most conven- 
ient — intelligible.“ 


To this question counsel for plaintiffs objected on the ground 
that it was not the proper measure of damages, and further, be- 
cause the witness had not shown himself competent to speak on the 
subject; and the objection was sustained on the last-mentioned 
ground by the court; to which ruling and decision of the court de- 
fendant then and there excepted. 


91 Q. “Have you heen engaged about mills enough to know 
what work they perform—what they can do—what they can 

earn?“ 

A. “I have of gold mills. This was the first silver mill I was 
connected with.” 

Q. “ Do you know their cost? 

A. “I think I do know something of their cost; have been en- 

ged in construction. The cost of this mill was about $75,000.00, 
inclusive of the machinery and everything connected with it.” 

Q. “ What was the fair rental value per month of this mill and 
its attachments ?” : 


To this question counsel for plaintiffs objected on the ground that 
the witness had not shown himself competent, and the objection was 
sustained by the court; to which ruling the defendant then and 
there excepted. 


The said witness further testified that the defendant company 
operated a mine near this mill from which the ore was procured to 
run through said mill. 


Q. “ Was there sufficient quantity of ore in this mine accessible 
to employ the mill and keep it running to its full capacity? 

A. “ Yes, sir.” 

2. How long have you been mining ond been acquainted with 
ores ? 

A. “I have been mining since 1860.” 

Q. “ Have you, during the same time, been acquainted with the 
milling of ores?” 

A. “Yes, sir. This mill at Columbus was the first silver mill I 
had been with; had been engaged in gold ores.” 
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Tou have been acquainted to some extent with silver ores 
aud silver mills? ” 
A. “ Yes, sir.” 
92 Q. What was the value of these ores delivered at the Colum- 
bus mill in this raw state, as taken from the mine ready to 
be melted; what was the value for milling purposes? 


To this question counsel for plaintiffs objected, and the objection 
was sustained by the court; to. which ruling the defendant then and 
there at the time duly excepted. 


By the Court: “I do not think the rental value of the mill would 
be proved by showing the value of the ore.“ 


Q. “Do you know of any silver mills of the same kind in that 
neighborhood ? ” 

A. “No, sir; there are none in that immediate neighborhood.” 

Q. At what distance away do you know of any? 

A. “Up in Leadville. I do not know of any in operation now. 
There was one in operation the other side of Leadville a year ago, 
in Soda creek.” 

Q. Do you know of any silver mills being rented at Leadville? 

— No, sir; I do not know of any being rented in the State any- 
where. 


And the defendant in the progress of said trial also introduced as 
a witness A. E. Situ, who, being duly.sworn, testified that for twelve 
years past he had been running stamp-mill works and quartz mills 
and manufacturing assayers’ supplies; that he had heen in the em- 
ploy of defendant, as foreman of the mill at Columbus, Colorado, 

from March, 1882, & December, 1883, and that he had aided 
93 in the erection of the mill in controversy. He also testified, 

in answer to questions as to the capacity and work of said 
mill, as follows, to wit: 

A. “In the month of September (1882) we milled 721 cars of ore 
which averaged 1,200 pounds each, which makes an average of 13 
tons a day. In October we run 977 cars, which averaged 1,200 
pounds each, averaging 19 tons a day and a fraction, and in No- 
vember 1,117 cars, 22 tons per day; in December 902 cars, 18 tons 
a day.” 

* Can you state the amount of ore that was milled during the 
months of March and April following?“ 


To this question counsel for plaintiffs objected on the ground 
that it was im material, irrelevant, and incompetent, and the objec- 
tion was sustained by the court; to which ruling and decision de- 
fendant then and there at the time exceried. 


Q. “Can you give the amount of ore that was milled during the 
month of January ?” 
To this question counsel for plaintiffs objected on the nd last 


above given, and the court sustained the objection; to which ruling 
and decision of the court the defendant then and there excepted. 
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Q. “ What was the capacity of that mill per day upon that ore 
from Sept. 4 to Dec. 31, 1882, but for the defects in the cylinder and 
conveyors which have been described ? 

A. “ We run 30 tons a day afterward. 

Q. “ With the mill in good working order, what would have been 


its capacity ? 
A. “30 tons per day. 
94 Q. “ What was the worth of milling that ore per ton?” 


Plaintiffs’ counsel objected to this question on the ground that it 
was immaterial and not the proper measure of damages. 


By the Court (to the witness): “ What was the cost ? 
A. “About six dollars per ton and a few cents.” 


The witness further testified as to the expense of operating the 
mill, the number and wages of the men, and cost of fuel; the num- 
ber of days the mill was idle, wholly or partially, by reason of the 
defects complained of, the saving of wages by diminution of the 
working force when the mill was idle, and the extent to which em- 
ployees were turned to other labor while the mill was not running, 
and was then further interrogated by counsel for defendant. 


Q. “ What wages would you have been compelled to pay to other 
men had you employed them to do that same work for which you 
paid these men, during the time the mill was stopped? 


To this question counsel for plaintiffs objected, and the objection 
was sustained by the court; to which ruling and decision of the 
court defendant then and there excepted. 


And in the progress of said trial the defendant also introduced as 

a witness to sustain the issues on his part one H. A. Hun nur, who, 

being duly sworn, testified that he was a managing director of the 

defendant company in 1881 and 1882, and also testified, among 

other things, that one Riatti was a mining expert and metal- 

95 lurgist, upon whom the defendant relied as to the best method 

of extracting silver from the ore; that upon his recommenda- 

tion the white roasting furnace had been selected, and that defend- 

ant had employed the plaintiffs as machinists to erect it; that 

defendant relied on said Riotti as to the proper process for the sepa- 

ration of the ores, but relied solely on the plaintiffs for the mechan- 

ical construction and erection of the machinery; and further, in 
answer to questions, testified : 


Q. “ What was Riotti directed or authorized to do about the speci- 
fications ? 

A. “ He was authorized to give the draughtsman the incline of the 
hill—the room there was into the base of the retaining wall—the 
relative positions of where the stamps and tie roasting cylinder 
were to be and where the furnace should be placed in position, and 
to give relative positions and distances. 

Q. “ Had he anything to do with the mechanical construction of 
the mill? 

A. “No, sir.” 
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And further in the ress of said trial the plaintiffs recalled in 
rebuttal one of the plaintiffs, to wit, the witness William J. Chal- 
mers, who further testified : “ Hurlbut said that Riotti had been en- 
gaged by the New York parties as consulting engineer, as they 
wanted to hold some one responsible for the working of the ores. 
We were notified to comply with Riotti’s directions. In looking 
over the original plan of the furnace the conveyors were shown in 
the plan, but Riotti said he preferred" —— 


96 Objections by defendant’s counsel, who asked and obtained 
leave of the court to first cross-examine the witness as to cir- 
cumstances of the conversation. 


Q. “ Who was the conversation with? 

A. “1 was present during most of the time. 

Q. “ Who was with you? 

A. “It was between Riotti, Fraser, and myself and our draughte- 
man.” 


Defendant here objected to the introduction of evidence as to what 
was said by Riotti, on the gronnd that Riotti was not shown to 
have authority to bind the company, but the objection was over- 
ruled; to which ruling defendant at the time duly excepted. 


The witness then proceeded : 


Q. “ Go on. 5 

A. “Riotti said he desired us to follow the drawing in making the 
furnace. This drawing showed the conveyors as afterwards put in 
the mill. We changed the original specifications; they were never 
accepted by the company, they refusing to accept them. We had 
the acceptance of Riotti of the plans.” 


And this was all the evidence affecting the matters of defendant’s 
exceptions herein. 


And be it further remembered that on the trial of said cause, after 
the conelusiun of the evidence-in-chief on the part of the piaintiffs, 
the plaintiffs asked leave of the court to amend the complaint by 
adding the names of Norman D. Fraser and William J. Chalmers 

as parties plaintiff therein ; to which defendant objected, on 
97 the ground that at that stage of said cause such amendment 
would be irregular and improper, but that objection was 
overruled by the court and the said amendment allowed; to which 
ruling and decision of the court the defendant then and there ex- 


cepted. 

And be it further remembered that at the conclusion of the testi- 
mony in said cause the defendant requested the court in writing to 
give to the jury the following instructions on the right of defendant 
to recoup damages in said cause. | 

1. “ If the plaintiffs undertook to supply and put up, so it should 
be complete and in good running order, the mill or machinery men- 
tioned in defendant's second defence, and entered upon the perform- 
ance of such agreement, and if the machinery supplied proved de- 
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fective and mechanically inadequate for the purpose intended, or 
was not complete nor executed in proper manner, or if the work 
was unskillfully performed, then in this action the defendant would 
be entitled to recover from the plaintiffs the damages actually sus- 
tained by reason of such failure of the plaintiffs to perform their 
upreement; and, in measuring the damages, if any, sustained by 
defendant, you may consider— 

“1. The loss of the use of the mill and machinery, either wholly 
or partially, resulting from such defects and unskillful perform- 
ance. 

“2. Any sums paid out by defendant in remedying defects and 
making repairs in such mill and machinery in consequence of such 

defects.” 
98 Which said instructions the court refused to give, and to 
such decision and refusal the defendant then and there at the 
time duly excepted. 

2. “In estimating defendant’s damages in consequence of plain- 
tiffs’ breach of their undertaking, if you find there wassuch a breach, 
you may also consider the necessary and immediate loss of profits 
incurred by the defendant during the period when the said defend- 
ant was, by reason of the alleged defects, deprived of the use of such 
mill and machinery.” 

Which said instructions the court refused to give, and to such 
decision and refusal the defendant then and there at the time duly 
excepted. 

And be it further remembered that after the conclusion of the 
evidence and the argument of counsel in said cause the court, of its 
own motion, instructed the jury as to the law of said cause, and, on 
the question of the measure of defendant’s damages, the court in- 
structed the jury in the following words, to wit: 

“If you find the defendant is entitled to deduct its damages, re- 
sulting from delay in the operation of the mill, from the amount of 
the plaintiffs’ claim, the question then comes, how much? and upon 
that, as to the delay in operating the mill, whether it proceeded 
from the conveyors, from the cylinder, or from both, it was undoubt- 
edly entitled to the rental value of the mill, which was not shown. 

It does not even appear whether there was any rental value 
99 for such a mill as that. Undoubtedly some kinds of mills at 

Leadville, and perhaps at other points in the State, have a 
rental value, but it does not appear that there is any such smelting 
furnace as this at Leadville, and no such mill is known to the court. 
I think stamp mills have a rental value at Central City. We used 
to hear something of them some years ago, but I do not remember ever 
to have heard of this particular kind of a mill, with this sort of a 
cylinder attached to it, in this State; and whether this mill has a 
rental value we are not able to say. We are not to assume that it 
has. Counsel for defendant says that the capacity of the mill was 
thirty tons a day. At the time that evidence was offered it was re- 
ceived to prove the rental value of the mill; that might be the first 
thing necessary to know about any mill before determining its value 


for rental. 
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“ He proved in addition to that that the cost of treating ore in the 
mill was six dollars a ton; and upon that he assumes that defend- 
ant is entitled to recover the cost of treating ore of the amount or 
quantity that it was unable to treat by reason uf the failure of the 
mill to operate; but he is entirely mistaken in the rule. If you 
say the mill has a capacity of thirty tons a day and you can recover 
at that rate, it would give one hundred and eighty dollars a day as 
the rental value of the mill, which, of course, would be enormous. 
It is quite obvious that this is not a guide or a matter upon which 
you can make an estimate of the rental value of the mill. The 
rental value would be, if it can be shown at all, what anybody 
would be willing to pay for such a mill to use in the treatment of 
their own ore or other ore which should be brought to him for treat- 
ment; of that we have no evidence at all. 

“In the absence of all evidence as to the rental value we 
are unable to assume that there is any evidence of value or 
that any can be given, and you are at liberty to allow interest on 
the investment. It was shown in evidence that the mill cost 


100 


$75,000. 


“ I suppose there is no reason to doubt that statement. So if you 
find that the defendant is entitled to deduct damages for delay 
in running the mill, you can take the time shown before you. I 
do not say how many days were proven, but you can deduct the 
time and allow interest on the investment, $75,000, at ten per 
cent. per annum; that is the best that can be done on this evidence.” 

To the giving of which instructions‘and to.each several proposi- 
tions therein contained defendant at the time duly excepted. 

And the court further, as to the matter of damages, instructed 
the jury in the following words, to wit: 

“There is something more in the way of damages than the rental 
value. There were men employed in the mill whose time was lost 
while the mill was idle. There was some evidence to the effect that 
these men were employed some part of the time, I believe not all 
of it, in other work. No deduction can be made for the time they 
were so employed, but when there was a loss of time of the men 
and the defendant was paying them wages, that may be added as 
an element of damages, as in the case of Smith, the foreman. I be- 
lieve his wages went on all the time, whether the mill stopped or 
rhaps there were some others in the same situation.” 

o the giving of which instructions and to each several 
proposition therein contained defendant at the time duly ex- 


not, and 


101 


And the court further, as to the matter of damages, instructed 
the jury as follows, to wit: 


“It is said further that in consequence of the misplacement of the 
cylinder it was greatly injured; the wheels on which it rested, cut- 
ting through the surface of the bands, wore them out so that new 
bands became necessary as the work went on ; sometimes before they 
would otherwise have been required. } 
„The defendant thinks, if you find in his favor, that he ought to 


cepted. 
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be allowed the cost of the new bands. It is not exactly that; it is 
the injury to the old ones. I believe it was said the first bands 
ought to have lasted one year, if fairly used. They were so damaged 
that they had to be taken off in much less than a year. I do not 
think the cost of the first bands was shown at all. Probably onl 
the cost of the cylinder with the bands on it. The new bande 
differed in some respects from the old ones. I do not know how 
— can get on with that, but you can make the best you can of it. 
ou cannot allow the full amount of the cost of the new bands, the 
$1,400, paid, because you have no evidence the bands were worth 
so much.” 
To the giving of which instructions and to each several proposi- 
tion therein contained defendant at the time duly excepted. 
And these were all of the instructions of the court affecting the 
rule of damages applicable to said cause. 
And, inasmuch as the matters herein recited do not suffi- 
102 ently appear of record in said cause, the defendant prays that 
this its bill of exceptions may be signed, sealed, and made 
a part of the record herein, which is now done. 


(S’g’d) MOSES HALLETT, [seat] 
Dist. Judge. 


I consent that the foregoing paper, purporting to be a bill of ex- 
ceptions, may be tendered to the judge of the court on Monday, the 
26th of August, 1884, & signed by him then or afterwards, if no 
exceptions be filed thereto by or on said 26th Aug't. 

(S’g’d) AMOS STECK, 
Att’y for N he, Fraser et al. 


(Endorsed :) 1102. U.S. circuit court. David R. Fraser ef. al. v. 
The New York and Colorado Mining Syndicate and Company. 
Defendant’s bill of exceptions. Filed Aug. 23, 1884. (S’g’d) Ed- 
ward F. Bishop, clerk. 


And afterwards and on, to wit, the 15th day of August, A. D. 1885, 
came again the said defendant, by J. A. Bentley, Esq., its attorney, 
and filed in said court and in said cause its bond, and sued out of 
said court a writ of error and citation to the Supreme Court of the 
United States; and the said bond is in words and figures as follows, 
to wit: 


Bond. 


Unitep States or AMERICA, District of Colorado: 


Know all men by these presents that The New York and Colo- 

103 rado Mining Syndicate and Company, as principal, and —— 
,as sureties, are held and firmly bound unto David R. Fra- 

ser, Thomas Chalmers, Norman D. Fraser, and William J. Chalmers in 
the full and just sum of one thousand dollars, to be paid to the said 
David R. Fraser, Thomas Chalmers, Norman D. Fraser, and Wil- 
liam J. Chalmers; to which payment, well and truly to be made, we 
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bind ourselves, our heirs, executors, and administrators, jointly and 
severally, firmly by these presents. 

Sealed with our seals and dated this 2nd day of February, in the 
year of our Lord one thousand eight hundred and eighty-five. 

Whereas lately, at the May term, A. D. 1884, of the circuit court 
of the United States for the district of Colorado, in a suit pending in 
said court between David R. Fraser, Thomas Chalmers, Norman D. 
Fraser, and William J. Chalmers, copartners, trading and doing busi- 
ness under the firm name and style of Fraser & Chalmers, plaintiffs, 
and The New York and Colorado Mining Syndicate and Company, 
defendant, judgment was rendered against the said The New Nord 
and Colorado Mining Syndicate and Company for seven thousand 
four hundred and thirty-four (7,434) dollars’ damages and one hun- 
dred and forty dollars and fourteen (140.14) cents’ costs, and the said 
defendant is about to obtain a writ of error to reverse the judgment 
of said court, and a citation directed to the said David k raser, 
Thomas Chalmers, Norman D. Fraser, and William J. Chaimers, 
citing and admonishing them to be and appear at a term of the Su- 
preme Court of the United States to be held at Washington on the 
second Monday of October next: 

Now, the condition of the above obligation is such that if the 

said The New York and Colorado Mining Syndicate and 
104 Company shall obtain said writ of error and shall prosecute 
said writ of error to effect agd answer all costs if it fails to 
make gond its plea, then the above Sligation to be void; else to re- 
main in full force and virtue. 8 5 
[Seal N. T. & Colo. Min. Syn. & Co.] 


(Sg d) THE NEW YORK AND COLORADO 
— 2 SYNDICATE AND COM- 
ANY, 
By JAMES C. SPENCER, President. [sEat. 
H. I. JEWETT. SEAL. 
R. C. VILAS. SRAL. 
JAMES C. SPENCER. SEAL. 
Approved: 
(Sg d) MOSES HALLETT, Judge. 
Aug. 15, 1885. 
Justification. 


Tue Unitep Srates or AMERICA, * 
Southern District of New York, ' 


Hugh I. Jewett, Royal C. Vilas, and James C. Spencer, sureties 
on the within bond, being each first duly sworn, deposes and saith 
that he is worth in real and personal property the sum below set 
opposite his name—that is to say: 


As to Hugh I. Jewett... ......------------two thousand dollars; 
As to Royal C. Vilas..--.----------------- two thousand dollars; 
As to James C. Spencer --- two thousand dollars, 
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over and above all his just debts and liabilities and in property sub- 
ject to levy and sale upon execution. 

(S’g’d) H. I. JEWETT. 
ROYAL C. VILAS. 
JAMES C. SPENCER. 


105 Subscribed and sworn to before me, at New York, this 11th 
day of February, A. D. 1885. 
[SEAL. ] (S’g’d) SAM. G. HYMAN, Clerk, 
By SAM M. HITCHCOCK, 


Deputy Clerk. 


I, Addison Brown, judge of the United States district court for the 
southern district of New York, hereby certify the foregoing bond to 
be a good and sufficient bond, acceptable in this district, for the 

rosecution of a writ of error and to answer for all damages & costs. 

Dated New York, February 11th, 1885. . 

(S’g’d) ADDISON BROWN. 


(Endorsed :) Gen. No. 1102. Circuit court of the United States, 
district of Colorado. David R. Fraser, Thomas Chalmers, Norman 
D. Fraser, and William J. Chalmers, copartners, etc., vs. The New 
York and Colorado Mining Syndicate & Company. Bond on writ 
of error, $1,000. Filed this 15th day of Aug’t, A. D. 1885. (S'g d) 
Edward F. Bishop, clerk. 


Writ of Error. 
106 THE UNITED STATES OF AMERICA. 


UNITED SrArEs OF AMERICA, I an 
District of Colorado, 


The President of the United States to the judge of the circuit court 
of the United States for the district of Colorado, Greeting: 


Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said circuit court, between 
David R. Fraser, Thoinas Chalmers, William J. Chalmers, and Nor- 
man D. Fraser and The New York and Colorado Mining Syndicate 
and Company, a manifest error hath happened, to the great damage 
of the said The New York and Colorado Mining Syndicate and 
Company, as by its complaint appears, we, being willing that error, 
if any hath been, should be duly corrected and full and speedy 
justice done to the parties aforesaid in this behalf, do command you, 
if judgment be therein given, that then, under your seal, distinct! 
and openly, you send the record and proceedings aforesaid, with ail 
things concerning the same, to the Supreme Court of the United 
States, together with this writ, so that you have the same at Wash- 
ington on the second Monday of October next, in the said Supreme 
Court to be then and there held, that, the record and proceedings 
aforesaid being inspected, the said Supreme Court may cause fur- 


ther to be done therein to correct that error what of right and ac- 
cording to the law and custom of the United States should be done. 


Witness the Hon. Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 15th day of August, in the 
year of our Lord one thousand eight hundred and eighty-five, and 
of the Independence of the United States the 110th year. 


[Seal of the United States Circuit Court, District of Colorado.] 
EDWARD F. BISHOP, Clerk. 
Allowed by— 
MOSES HALLETT, Judge. 


107 [Endorsed:] Gen. No. 1102. Circuit court of the United States, 

district of Colorado. The New York & Culorado Mining Syndi- 
cate and Company, plaintiff in error, vs. David R. Fraser, Thomas 
Chalmers, William J. Chalmers, & Norman D. Fraser. Writ of error 
to the circuit court U. S., district of Colorado. Filed in circuit court 
of the U. S. this 15 day of Aug’t; A. D. 1885. Edward F. Bishop, 
clerk. J. A. Bentley, attorney for plaintiff in error. 


Return. 


Tre UNITED STATES OF AMERICA, 5 
District of Colorado, 

In obedience to the command of the within writ I herewith trans- 
mit to the honorable Supreme Court of the United States, at Wash- 
ington, D. C., a duly certified transcript of the record and proceed- 
ings in the within-entitled case, together with all things concerning 
the same. 


Witness my hand and the seal of said circuit court, at Denver, in 
said district, this 15th day of September, A. D. 1885. 


[Seal of the United States Circuit Court, District of Colorado.] 
EDWARD F. BISHOP, Clerk, 
By F. W. TUPPER, Deputy Clerk. 


108 tation. 
109 Tne Unitep Srates or America, District of Colorado: 


The United States of America to David R. Fraser, Thomas Chalmers, 
William J. Chalmers, and Norman D. Fraser, Greeting : 


You are hereby cited and admonished to be and appear at a term 
of the Supreme Court of the United States to be holden at Wash- 
ington on the second Monday of October next, pursuant to a writ 
of error filed in the clerk’s office of the circuit court of the United 
States for the district of Colorado, wherein The New York and Colo- 
rado Mining Syndicete and Company is plaintiff in error and you 
are defendants in error, to show cause, if any there be, why the judg- 


ee 5 r E 7 r << kee, * 
* “* * Fe „ o e eg’ 
i 4 3 * 5 +: l l 3 J ick © hele 
ga 
a 
4 


a 
‘ * * 22 N CHE A ee 42 5 2 
n „ at 3 . ey * oh 4 ad 
* 


60 NEW YORK 4 COLORADO MINING SYNDICATE AND CO. vs. 


ment rendered against the said plaintiff in error, as in the said writ 
of error mentioned, should not be corrected and why speedy justice 
should not be done to the parties in that behalf. 

Witness the Honorable Moses Hallett, judge of the circuit court 
of the United States for the district of Colorado, this 15th day of 
August, in the year of our Lord one thousand eight hundred and 


eighty-five. | 
MOSES HALLETT, Judge. 


110 [Endorsed :] Gen. No. 1102. Circuit court of the United 

States, district of Colorado. The New York and Colorado 
Mining Syndicate and Company, plaintiff in error, vs. David R. 
Fraser, Thomas Chalmers, William J. Chalmers, and Norman D. 
Fraser, defendant- in error. Citation. Filed in circuit court of the 
U. S. this 21st day of Aug’t, A. D. 1885. Edward F. Bishop, clerk. 
J. A. Bentley, attorney for plaintiff in error. 


Proof of Service. 


Tue Unitep States OF AMERICA, |... 
District of Colorado, saan 


On this 21st day of August, A. D. 1885, personally appeared J. A. 
Bentley before me, the subscriber, a clerk of the circuit court of the 
United States for the district of Colorado, and makes oath that he 
delivered a true copy of the within citation to Willard Teller, 

uire, one of the attorneys for the plaintiffs in said circuit court 

and who are the defendants in error described in the within citation, 
at his office in Denver, Colo., on the 15th day of August, instant. 
J. A. BENTLEY. 


: — to and subscribed before me this 21st day of August, A. D. 
[Seal United States Circuit Court, District of Colorado. ] 


EDWARD F. BISHOP, Clerk. 


111 Uwsrrep Srates or America, 
District of Colorado, a 


I, Edward F. Bishop, clerk of the circuit court of the United States 
for the district of Colorado, sitting at Denver, do hereby certify the 
above and foregoing to be a true, perfect, and complete transcript 
and copy of the record and p ings heretofore had and entered 
of record in said court, and in a certain cause lately in said court 

nding, wherein David R. Fraser et al. were plaintiffs and The 

ew York and Colorado Mining Syndicate and Company was de- 
fendant, as fully and completely as the same still remain on file and 
of record in my office. 


In testimony to the above I do hereunto sign my name and affix 
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the seal of said court, at Denver, in said district, this 15th day of 
September, A. D. 1885. 
[Seal United States Circuit Court, District of Colorado.] 


EDWARD F. BISHOP, Clerk, 
By F. W. TUPPER, Deputy Clerk. 


Transcript. 31 50 


Endorsed on cover: Colorado C. C. U.S. No. 204. The New 
York & Colorado Mining Syndicate and Company, — in error, 
vs. David R. Fraser, Thomas Chalmers, William J. Chalmers, and 
Norman D. Fraser. Filed November 13, 1885. 


— . ² ee 


—— ꝗ 2 — . — — A 


— — ——— — — ͤ ↄ 


* 


ar 


SUPREME COURT OF THE UNITED STATES. 


— — — 


OcronkR TERM, 1888. No. 204. 


— ee a 


New YorK ANèD CoroxA DO Min1inG SyNDI- 
CATE AND Company, Plaintiff in Error, 
v8. 2 
Davip R. Fraser, THOMAS CHALMRKRS, WIL- 
liam J. Chalmers, and Norman D. Fraser, 
Defendants in Error. 


Afterwards, to wit, on the second Monday of October term, 1888, 
before the justices of the said Court, at the Capitol, at Washington, 
came the said plaintiff in error, by its attorneys, and says that in 
the record and proceedings aforesaid there is manifest error, in this, 
to wit; In each and every of the several rulings of the court, to which 
exceptions were taken and allowed, and in the refusals of the court to 
admit testimony and to exclude testimony, to which refusals to admit 
and refusals to exclude due objections were made and exceptions 
severally taken and allowed, and in the refusals of the court to in- 
struct the jury as praved for, to which refusals exceptions were sev- 
erally allowed and taken, and in the instructions which were given 
by the court to the jury, to which instructions exceptions were like- 
wise taken and allowed, and in other matters and things respecting 
which exceptions were duly taken and allowed, as the same more 
fully and at large appear by the bill of all of said exceptions as the 
same appear of record, there was manifest error; and that by the 
record afcresaid it appears that judgment aforesaid, in form aforesaid 
given, was for the plaintiffs, whereas by the law of the land said 
judgment ought to have been given for the defendant, the said plain- 
tiff in error, against the said defendants in error, and for a large sum 
as damages. For further assignments of error see specifications on 
brief. 

And the said plaintiff in error prays that the judgment aforesaic, 
in form aforesaid, for the error aforesaid and other errors in the 
records and proceedings, as the same appear more fully therein, may 
be corrected and that done what of right and according to law should 
be done, and that the corporation, the plaintiff in error, may be re- 
stored to those things which have been lost to said plaintiff in error 


by reason of suid judgment, ete. 
TREMAIN & TYLER, 
Attorneys for Plaintiff in Error. 


[Endorsed :] Supreme Court of the United States. October term, 
1888. No. 204. New York and Colorado Mining Syndicate and 
Company, pl'ff in error, vs. David R. Fraser, Thomas Chalmers, Wil- 
liam J. Chalmers, and Norman D. Fraser, def ts in error. Copy. 
Assignment of errors. Tremain & Tyler, att’ys for pl’ff in error, 1 
Broadway, New York city. | 

[Stamped :] Office Supreme Court U. 8. Filed Mar. 9, 1889. 
Jawes H. McKenney, clerk. 


» Assignment of Error. 
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Supreme Court of the United States, 


OCTOBER TERM, 1888. 
No. 204. 


THE New York aND CoLorapo MINING 
SYNDICATE AND COMPANY. 
Plaintiffs in Error, 


AGAINST 


Darm R. Fraser, Tnouas CHALMERS, | 


WILLIAM J. CHALMERS and NorMAN 
D. Fnasxn, 
Defendants in Error. 


This writ of error is brought to review a judgment 
entered upon a verdiet for 810,500 in favor of the 
plaintiffs below (Rec., fol. 85). The issues upon which 
the action was tried are stated in the plaintiff's “ con- 
solidated complaint (Rec., fols. 27 to 34), the defend- 
ants’ “ amended answer ” (Rec., fols. 68 to 81), together 
with the “answer” before amendment (fols. 36-50) 
and plaintiff's “ replication ” (fols. 51 to 60). 

These issues, briefly stated, comprise the plaintiff's 
six alleged causes of action, five of them being upon 
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defendants’ promissory notes given to plaintiff for one 
thousand dollars ($1,000), fifteen hundred dollars 
($1,500), two thousand dollars ($2,000), fifteen hundred 
dollars ($1,500), and four thousand dollars ($4,000) re- 
spectively. Plaintiffs’ sixth cause of action was for divers 
goods, chattels and effects of the alleged value of two 
thousand five hundred thirty-one and p dollars 
($2,531.78), claimed to have been sold and delivered by 
plaintiffs to defendants between July 25th, 1882, and 
January, 1883. 

To these six causes of action, the defense admitted 
the making of the notes and their non-payment, but 
denied any liability thereon. As to the plaintiffs’ sixth 
cause of action, the defendant denied that about July 
25th, 1882, or at any other time, the plaintiffs sold 
and delivered to the defendants the goods and chattels 


referred to in the sixth cause of action set forth in the 


complaint, of the value of two thousand five hundred 
thirty-one and % dollars, or of any value whatever 
(Rec., fol. 68). The defense then set forth the agree- 
ments under which the notes were given, the plaintiffs’ 
failure to fulfill, the damages caused by reason of such 
non-fulfillment, and a demand for judgment counter- 
claiming such damages. This is detailed in the record, 
pages 37 to 44. The plaintiffs’ replication takes issue 
upon these allegations. The issue thus made is im- 
portant to be stated ; so the defendants’ claim may be 
digested from the pleadings, viz.: 

Under two several agreements made November, 1881, 
and in the spring of 1882, relating to the same general 
matter, plaintiffs had agreed with defendants to supply 
certain machinery, apparatus and material for a mill 
for the reduction of silver ores, which were to be 
properly set up and put in place under the superintend- 
ence of one McKay, who was selected for that purpose 
by the plaintiffs, within a reasonable time, so as to be 
ready to run and be operated as a twenty- stamp dry 
crushing silver mill of full capacity,” at the defendants’ 


— 


— 
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mine near Columbus, Colorado; the defendants agree- 
ing to pay for the machinery and apparatus and the 
expenses for labor and matenial in setting it up, in- 
cluding the superintendence of McKay. About July, 
1882, and before the machinery and apparatus had 
been supplied and put in place, and while plaintiffs 
“ were still engaged upon compliance with said origi- 
nal and supplemental agreement (Rec., fol. 69), de- 
fendants, for plaintiffs’ accommodation, furnished them 
certain promissory notes for balances which plaintiffs 
claimed would ultimately be due to them upon the 
performance of their contracts. These notes were 
payable at future times and were given with the de- 
fendants’ belief that the plaintiffs would proceed to a 
proper performance and complete execution of their 
agreement, and would “make good certain defective 
material furnished by them, by substituting in place 
thereof other material not defective or by mak- 
ing allowance therefor upon some subsequent 
settlement (Rec., fol. 69). When these notes matured 
the contracts had not yet been fulfilled, but plaintiffs 
were striving to fulfill them under said McKay’s super- 
intendence, so the notes were renewed from time to 
time “although ample and reasonable time for the per- 
formance of said agreement had long elapsed. These 
were the notes described in the first five causes of 
action stated in the complaint. The defendants then 
alleged that certain material furnished by the plaintiffs 
was defective and worthless, the price of which was in- 
cluded in the notes ; that parts of the machinery and 
apparatus furnished were imperfect and defective and 
not fit for the purposes for which they were purchased, 
and although set up under the direction of said McKay, 
selected for that purpose by the plaintiffs, “ were im- 
properly and unskillfully set up and placed, and not in 
a workmanlike manner; and after being set up said 
mill, machinery and apparatus did not and would not 
work to operate properly and satisfactorily,” whereby 
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defendants were put to great expense and trouble “ for 
repairs, changes and replacements, and suffered great 
delay and loss of time in the use of said machinery and 
apparatus and of the services of the persons employed 
to operate the same, and in the waste of fuel, oil, 
material and otherwise was greatly damaged in a sum 
largely in excess of the whole amount claimed by plain- 
tiffs in this action (Rec., fol. 70). Furthermore, that a 
considerable portion of the merchandise alleged in plain- 
tiffs’ sixth cause of action consisted of apparatus and 
material and pieces of machinery supplied under the 
contracts, the price of which was included in the prom- 
issory notes; and still another portion consisted of 
apparatus, material and pieces of machinery furnished 
by plaintiffs as a substitute to take the place of defect- 
ive and imperfect material and apparatus which had 
theretofore been supplied under the contracts, or to 
take the place of parts of machinery or apparatus 
which had been supplied or furnished by plaintiffs, and 
had been injured, worn out or destroyed by reason of 
the unskillful and improper placing and setting up of 
the said machinery as aforesaid, under the direction of 
plaintiffs’ superintendent, McKay; and still another 
portion was so defective and unfit for the purpose for 
which they were furnished, as to be worthless, so that 
the defendants demanded judgment. 

As a second and separate defense to all of the causes of 
action mentioned in plaintiffs’ complaint, and as a 
counterclaim the defendants allege that the plaintiffs 
were manufacturers and dealers holding themselves out 
as experts and as skilled and competent, particularly 
in mining machinery, apparatus, material and supplies, 
including the erection and superintending the setting 
up of mining machinery and apparatus supplied by 
them. That in November, 1881, defendants were en- 
gaged in working a mine operating with a ten- 
stamp mill, wet process, to reduce the ore thereof, at 
Columbus, Colorado, the principal part of the machin- 
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ery for which had been supplied by plaintiffs ; and that 
defendants had determined to change their method of 
treating the ores “ from the wet process to the dry pro- 
cess, and to add to its machinery the white roasting 
cylinder and necessary machinery and apparatus.” 
Defendants were ignorant of what was necessary for 
that purpose, and applied to plaintiffs for skilled and 
competent persons who would supply the roasting cyl- 
inder and machinery suitable for the purposes men- 
tioned, and of sufficient dimensions and capacity to 
operate as a part of a “twenty-stamp mill.” The 
plaintiffs offered to sell the defendants in November, 
1881, and to supply the roasting cylinder, the re- 
quired machinery and apparatus which the plaintiffs 
themselves had particularly specified and described. 
These specifications are detailed on page 40 of the 
record and comprised in substance a “ twenty-stamp 
dry crushing silver mill of full capacity.” It was then 
understood between the parties that the roasting cylin- 
der, machinery and apparatus should be set up and 
placed at the mill under the direction of McKay, the 
plaintiff's expert, and at the defendants’ expense. 
Plaintiffs proceeded to furnish the apparatus, but be- 
fore it had been established as arranged for, the mill 
was destroyed by fire, and in March or April, 1882, a 
supplement agreement, partly written and partly oral,was 
made (fol. 73) to the effect that plaintifts should utilize 
such parts of the machinery and apparatus of the burned 
mill as could be renovated or re-established, together with 
what they had agreed to supply, in rebuilding the mill, 
including engines, stamps and all other machinery and 
apparatus for “a twenty-stamp dry crushing silver mill 
of full capacity.” Plaintiffs further agreed that the con- 
trivances should be set up under the direction of their 
superintendent, McKay, and, as alleged, “ representing 
to the defendant that the said mill, machinery and ap- 
paratus when erected and set up under the direction 
and superintendence of said McKay, would be properly 
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erected, set up and placed, so that the same would run, 
operate and work properly as a twenty-stamp dry 
crushing silver mill” (Rec., fol. 74). All this was to be 
placed on the same site and within a reasonable time 
after April, 1882, the defendants bearing the expense of 
the machinery and apparatus so to be supplied, and all 
labor and additional material necessary for its erection, 
including the superintendence of McKay, selected by 
plaintiffs for that purpose. 

The defendant further showed that plaintiffs then 
proceeded to manufacture and supply the machinery 
und apparatus for the mill, and McKay proceeded to 
set it in place, the defendant meantime making pay- 
ments towards the same. Ample and reasonable time 
for supplying the said machinery and apparatus, and 
the setting it in place had fully elapsed and passed by 
on or about September 4th, 1882, when the said 
McKay “ informed the defendant that he had concluded 
the work of erecting said mill and placing all said 
machinery and apparatus, and that said mill was ready 
to run and operate, and there and then turned the 
sume over to said defendant as complete, under the 
said agreement ” (Rec., fol. 75). The proper operation of 
the mill required a oonsiderable number of persons, both 
skilled and ordinary laborers, as well as a permanent 
foreman and superintendent ; and defendant, relying 
upon the knowledge and skill of plvintiffs and of their 
superintendent, McKay, and believing, therefore, that 
the mill, machinery and apparatus, and its estab- 
lishment in place, was in accordance with plaintiff's 
agreement and ready to be run, employed the neces- 
sary complement of persons as operators, and com- 
menced the reduction of ores, when it was very soon 
discovered (Rec., fol. 76) that the mill, machinery, 
apparatus and connections, as set up by McKay, “ did 
not and would not move, work and operate properly, 
and, notice thereof was immediately given to the 
plaintiffs.” The improper working, as is alleged, was 
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caused by imperfections, defects and deficiencies “ in 
those portions of the machinery and apparatus which 
the plaintiffs had supplied, particularly “for the treat- 


ment and reduction of ores and the handling of the 


same, and by the failure of some parts thereof to cor- 
respond in dimensions to the specifications ” agreed 
upon, and “ in the unskillful and improper placing” of 
portions of the machinery, apparatus, and furnaces, 
arches, roofs and supports, and the use of 
poor and inferior material furnished by plain- 
tiffs in such constructions; and by reason of 
deficiencies and imperfections in the machinery and ap- 
paratus, and the failure of correspondence in its parts 
and its unskillful placing, and the improper construc- 
tions, as stated, the machinery did not work “asa 
twenty-stamp dry crushing mill of full capacity ;” but, 
on the other hand, often would not work at all, and at 
other times was shut down for repairs or replace- 
ments or readjustments or to facilitate the remedying 
of defects, and at other times the affair operated “ at a 
rate greatly below what it should have done and crushed 
and reduced a much less quantity of the defendant's 
ores” than it would have crushed and reduced but for 
the defects alleged, and really much less than a 
“twenty-stamp dry crushing silver mill” of the same 
kind of full capacity, “ properly constructed, set up 
and put in place, would have crushed and reduced ” 
(Rec., p. 43). The plaintiffs, it is alleged, failed after 
notification, for a long time, to remedy the difficulties, 
“and, in fact, never did completely remedy the same.” 
By reason of the foregoing, the defendant suffered 
great loss of time and the use and work of the mill, and 
in the labor of the persons permanently employed 
there, and in their wages, which defendant was obliged 
to pay and did pay, and while the mill was idle the fur- 
nace fires and engines wasted a large amount of fuel 
and material, the value of which was lost, because the 
machinery for the treatment and reduction of ore would 
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not operate, and altogether the use of the mill machin- 
ery and apparatus when in actual operation was of 
much less value to defendant than it would have been 
had it worked properly at the full capacity of a twenty- 
stamp dry crushing silver mill, as designed (Rec., fol. 
78). 

The machinery and apparatus wore out and became 
injured by reason of its improper placing, and defend- 
ant, by reason of the plaintiffs’ failure to remedy the 
defects promptly, expended large sums of money in 
employing experts to locate the defects and to remedy 
them when ascertained, and in repairs made necessary 
by the more rapid wear out of certain parts of the con- 
struction occasioned because of its improper and un- 
skillful set-up. Certain corrugated iron roofing and 
fire brick supplied by plaintiffs under their agreement, 
and shipped by them from Chicago to Columbus, Col- 
orado, at great expense, proved of “ very inferior qual- 
ity and not merchantable, and not fit for the purposes 
for which they were intended,” and a large portion 
wholly worthless, the price of which, amounting to 
$850, was included in the original promissory notes, 
and the amount paid by the defendant for transporta- 
tion of such worthless material from Chicago was about 
$300 (fol. 79). 

The parts and portions of the mill, machinery, ap- 
paratus and connections above referred to and alleged 
to be defective, deficient and imperfect or worthless, 
or not properly set up and placed, or improperly con- 
structed with poor material, are then enumerated, and 
are in brief: The conveyor, the elevator, the salt feeder, 
the automatic feeder, the brick furnaces, the roof of 
the furnace connected with the drying cylinder, the 
roasting cylinder and the machinery and apparatus con- 
nected with its movement and operation, the water 
tank (fol. 80). 

The damages claimed by the defendant by reason of 
the foregoing premises are $25,000. The case is, there- 
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fore, one of set-off, recoupment and counterclaim. The 
amended answer, as above indicated, which was made 
by leave of the Court, is further explained by the 
original answer to the consolidated complaint found in 
the record at folio 36, the replication. to which applies 
to this amended answer. The plaintiffs’ replication is 
substantially a general denial of the defendants’ allega- 
tions, aud will be found at record, folio 51. Upon these 
issues the trial was had. It is proper to add that the 
issues thus represented are the result, as shown by the 
record of the consolidation of the several suits brought 
upon the several causes of action separately stated in 
the consolidated complaint, the pleadings having been 
reshaped as the necessary result of the consolidation. 

Upon these issues the claim of the plaintiffs for a 
verdict of $12,531.78 resulted in a verdict for the sum of 
$10,500, upon which verdict the judgment was based 
(Rec., fol. 87). i 

This result awarded the defendant damages limited 
according to the rules laid down by the Court, and ef- 
fectually defeated defendants’ recovery of damages 
which it claimed the right to recoup according to the 
proper rules. 

The errors assigned relate to the prejudice suffered 
by plaintifi in error in the substantial denial of the right 
to recover direct losses resulting from the breaches of 
agreement as alleged, and the “ necessary and imme- 
diate loss of profits” during the time when, by reason 
of such breach, the use of the mill and machinery was 
lost to them. 

The learned Court declined to lay down the principles 
upon which, as plaintiffs in error claimed (Rec., p. 54), 
the fulfillment of the construction contract depended, 
and whiie apparently leaving the actual damages to be 
ascertained by the jury, really so instructed them, in 
connection with the rulings upon evidence offered, that 
the body of the claim for damages was eliminated from 
the jury’s consideration. 
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The jury were told that no such mill (as the one under 
question) was known of in the State, and that whether 
this mill has a rental value we are unable to say; we 
are not to assume that it has; while the best evidence 
that under such a state of facts would be obtainable, 
namely, the testimony of the superintendent, a man of 
twenty years experience in mining and mining ma- 
chinery, was excluded. 

The work of the mill (fol. 93) for u few weeks after 
its completion was also refused; and the value of ores 
delivered to it—all elements of actual value, or of 
rental value, or of the actual facts by which value of 
opinions concerning either might be tested. 

The effect of the Court’s refusals and instructions 
was to leave the plaintiffs in error entitled at the hands 
of the jury only to a few weeks’ interest on an invest- 
ment, and to a few days’ wages when the time of certain 
regular employees was lost to the mill owners. 


Plaintiffs in error claim that there was, under these 


circumstances, a practical denial of damages for “ the 
loss of the use of the mill and machinery,” that the 
jury were not given any method by which such loss in 
this case could be arrived at; and that the exclusive 
method hinted at by the Court in the language excepted 
to at folios 99-100 was necessarily, under the facts of 
this case, only a repetition of the denial of any substan- 
tial damages for “the loss of the use of the mill and 
machinery.” For such loss, under the rulings below, 
nominal damages only could have been awarded ; 
whereas, as it is claimed, by the true rules proffered 
to the Court below, the actual damages were capable 
of direct ascertainment. 


Furthermore, the Court in terms refused to charge 


that the jury might “ consider the loss of the use of the 
mill and machinery either wholly or partially resulting 
from such defects and unskillful performance by de- 
fendants in error (Rec., p. 54). 


ee : 
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Six fundamental inquiries are presented by the ex- 
ceptions in this record: 


1. The principles governing the general right of the 
defendant to recoup damages as claimed. 


2. The principles by which such damages should be 
measured. 


3. The right to recover for the value of merchandise 
alleged to have been sold and delivered and set in place, 
upon the naked testimony that “articles were men- 
tioned” in an “account” not in evidence, and upon 
a copy which under objection was thereupon read in 
evidence by the witness, a plaintiff, and interest, $233.59, 
proved by him upon its aggregate, $2,531.78. This 
evidence, received under objection (Rec., p. 49), “ was 
all the evidence affecting the matters” thus excepted 
to (Rec., p. 53). 8 


4. Whether under the issues the superintendent of 
the mill was not competent to testify about the fair 
rental value of the mill and its attachments (Rec.,fol. 91), 
or the value of the ores at the mill for milling pur- 
poses (Rec., fol. 92). 


5. Whether the observations (Rec., p. 53) of Riotti, 
in respect to a matter foreign to his agency, as alleged 
by defendant, could properly be received in evidence 
against defendant. Riotti had nothing to do with the 
mechanical construction of the mill” (Rec., p. 52), and 
plaintiffs’ changes in the original specifications as to 
“the conveyors” were “never accepted by the com- 
pany, they refusing to accept them” (Rec., p. 53). 
Nevertheless, Riotti’s talk about them was testified to 
in aid of plaintiff's claim for the work done and mate- 
rials furnished upon these changed plans (Rec., fols. 
95-96). 
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6. Whether the actual work done by the mill fora 
few weeks from December, 1882, could not be detailed 
in proof for comparison with the actual work done (in 
quantity of ore) immediately prior to that date while 
the mill was in its defective condition (Rec., fol. 93). 


Assignments of Error. 


I. It was error for the Court, upon the direct ex- 
amination of the witness Chalmers, introduced in be- 
half of the plaintiffs, to admit in evidence the paper 
handed him showing an itemized statement of account 
aggregating $2,531.78.” The paper thus described in 
the record (Record, folio 90) does not appear by the 
record to have been authenticated in any other way 
than by the following questions and answers to the 
witness Chalmers : 

. Has the firm (meaning plaintiffs’) now any ac- 
count not including these notes against the defendant ? 
A. Yes, sir. Q. (Paper shown witness.) Look at that 
account, and see whether this is a copy of the account. 
A. Yes, sir, Q. State whether the articles mentioned 
in that account were ordered by the defendant, and if 
so, when. 

“To which question counsel for defendant objected 
on the ground that the items could not be proved 
wholesale by the list; but the objection was over- 
ruled by the Court ; to which ruling of the Court de- 
fendant then and there excepted. And thereupon the 
witness proceeded : 

“A. They were ordered at various times by letter 
and verbally between the 25th day of July and Decem- 
ber, 1882. The witness ¢hen proceeded to read the paper 
handed him showing an itemized account aggregating 
$2,531.78.” 

It was error to permit the alleged sale and delivery 
of merchandise, and more or less expense involved in 
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setting it up as machinery ready for operation, to be 
proved by testimony of this character. 


II. The Court erred in assuming that the testimony 
specified in the foregoing assignment was sufficient evi- 
dence of an indebtedness to permit interest on it to be 
recovered, as testified to under the following question, 
answer and exception, viz. : 


„e. You may reckon the interest (on said account) 
from January Ist, 1883, up to this date at six per cent. 
A. $233.59. 

“ To which question and answer defendant objected 
on the ground that it was immaterial; but the objec- 
tion was overruled by the Court, to which ruling de- 
fendant then and there excepted.” 


III. The Court erred in excluding the testimony of 
the witness Sabin, introduced on behalf of the defend- 
ant, in answer to the question : 


Q. What was the fair rental value of this mill and 
its attachment? And in giving your answer you can 
give it at so much per month, year, or such other di- 
= of time as may be most convenient and intelli- 
65. To this question counsel for plaintiffs objected on 
the ground that it was not the proper measure of dam- 
ages and, further, because the witness had not shown 
himself competent to speak on the subject, and the ob- 
jection was sustained on the last mentioned ground by 
the Court; to which ruling and decision of the Court 
defendant then and there excepted.” 


The witness had testified that his occupation for the 
past twenty years had been mining, and that he was in 
the employ of the defendant as superintendent at the 
time of the erection of the mill in controversy, and so 
continued until the mill was shut down. He further 
testified infer alia as follows: I have been engaged 
in mining twenty yeais, and am acquainted with stamp 
mills, quartz mills and mining machinery ” (see Record, 
page 50). 
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IV. It was error to exclude the testimony of the 
same witness (Sabin) under the objection ruled upon 
and excepted to as follows: 


„. Have you been engaged about mills enough to 
know what work they perform, what they can do, what 
they can earn? A. I have of gold mills. This was 
the first silver mill I was connected with. Q. Do 
you know their cost? A. I think I do know something 
of their cost ; have been engaged in construction. The 
cost of this mill was about $75,000, inclusive of 
the machinery and everything connected with it. Q. 
What was the fair rental value per month of this mill 
and its attachments ? 

„To this question the counsel for plaintiffs objected 
on the ground that the witness had not shown himself 
competent, and the objection was sustained by the 
Court, to which ruling the defendant then and there 
excepted.” 


V. It was error to exclude the testimony of the same 
witness (Sabin) under the objection ruled upon and 
excepted to as follows : 


„Said witness further testified that the defendant com- 
pany operated a mine near this mill from which the ore 
was procured to run through said mill. Q. Was there 
sufficient quantity of ore in this mine accessible to 
employ the mill and keep it running to its full capacity ? 
A. Yes, sir. Q. How long have you been mining and 
been acquainted with ores? A. I have been mining 
since 1860. Q. Have you during the same time been 
acquainted with the milling of ores? A. Yes, sir. 
This mill at Columbus was the first silver mill I had 
been with; have been engaged in gold ores. Q. You 
have been acquainted to some extent with silver ores 
and silver mills? A. Yes, sir. Q. What was the value 
of these ores delivered at the Columbus mill in this 
raw state as taken from the mine ready to be milled ; 
what was the value for milling pu 7 

To this question counsel for plaintiffs objected ; and 
the objection was sustained by the Court; to which 
ruling defendant then and there at the time duly ex- 
cepted.” 
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VI. It was error for the Court to exclude the testi- 
mony as objected to, ruled upon and excepted to as 
follows : 

The witness Smith, introduced for defendant, had tes- 
tified to his experience and personal knowledge of the 
facts qualifying him to respond (see Record, fol. 93) 
to the following question, which was then asked : 


e. Can you state the amount of ore that was milled 
during the months of March and April following ? 
To this question counsel for plaintiffs objected on 
the ground that it was immaterial, irrelevant and incom- 
petent, and the objection was sustained by the Court, 
to which ruling and decision defendant then and there 
at the time excepted.” 


VII. It was likewise error for the Court to exclude 
answer to the following question propounded to the 
same witness : 


Can you give the amount of ore, that was milled 


during the month of — . 2 

“ To this question counsel for plaintiffs objected on 
the ground last above given; and the Court sustained 
the objection; to which ruling and decision of the 
Court the defendant then and there excepted.” 


VIII. The same witness (Smith) having testified that 
with the mill in good working order its capacity would 
have been thirty tons per day, the witness further testi- 
fied as to the expense of operating the mill, the number 
and wages of the men, and cost of fuel, the number of 
days the mill was idle, wholly or partially, by reason of 
the defects complained of, the saving of wages or dimi- 
nution of the working force when the mill was idle, and 
the entent to which employees were turned to other 
labor while the mill was not running: and was then 
further interrogated by counsel for defendant : 


„Q. What wages would you have been compelled to 
pay to other men had you employed them to do that 
same work for which you paid these men during the. 
time the mill was stopped ?” ; 
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“To this question counsel for plaintiffs objected ; 
and the objection was sustained by the Court ; to which 
ruling and decision of the Court defendant then and 
there excepted ” (Rec., fol. 94). 


IX. During the trial defendant introduced a witness, 
Horace A. Hurlbut, of Chicago, who, being duly sworn, 
testified that he was managing director of the defend- 
ant company in 188] and 1882, and also testified, 
among other things, that one Riotti was a mining expert 
and metallurgist, upon whom the defendant relied as to 
the best method of extracting silver from the ore, and 
* * * ns to the proper process for the separation of 
the ores, but relied solely upon the plamtiffs for the 
mechanical construction and erection of the machinery ; 
and further, that Riotti was authorized to give the 
draughtsman the incline of the hill,“ “ the 
relative positions of where the stamps and the roasting 
evlinders were to be, and where the furnace should be 
placed in position, and to give relative positions and 
distances; and that be did not have anything to do 
with the mechanical construction of the mill (Record, 
p. 52). 

In rebuttal, the plaintiffs re-called the witness Chal- 
mers, who further testified : 

“ Hurlbut said that Riotti had been engaged by the 
New York parties as consulting engineer, as they 
wanted to hold some one responsible for the working of 
the ores. We were notified to comply with Riotti's 
directions. In looking over the original plan of the 
furnace, the conveyers were shown in the plan, but 
Riotti said he preferred 

“ Objections by défendant’s counsel, who asked and 
obtained leave of the Court to first cross-examine the 
witness as to circumstances of the conversation.” 

„Q. Who was the conversation with? A. I was 
present during most of the time. Q. Who was with 
you? A. It was between Riotti, Fraser and myself, 
and our draughtsman. 
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“ Defendant here objected to the introduction of evi- 
dence as to what was said by Riotti, on the ground 
that Riotti was not shown to have authority to bind 
the company; but the objection was overruled, to 
which ruling defendant at the time duly excepted.” 

The witness then proceeded with his statement of 
what Riotti said, viz.: “ Riotti said he desired us to 
follow the drawing in making the furnace. This draw- 
ing showed the conveyers as afterwards put in the mill. 
We changed the original specifications, they were never 
accepted by the company, they refusing to accept them. 
We had the acceptance of Riotti of the plan.” The 
foregoing is the substance of “ all the evidence affecting 
the matters of defendant’s exception specified in this 
assignment of error (Record, p. 53). 


X. It was error for the Court in the trial of the cause, 
after the conclusion of the evidence in chief on the part 
of the plaintiffs, to permit the plaintiffs to amend the 
complaint and proceedings by adding the names of two 
persons, Norman D. Fraser and William J. Chalmers, as 
parties plaintiffs. Such an amendment (particularly in 
the absence of evidence to warrant it) peremptorily 
ordered on the trial after the jury had been sworn and 
the evidence of plaintiffs had been delivered to the 
jury, was in effect to permit a stranger to the issue to 
prosecute the defendant without opportunity to answer 
his charge according to the due course of the common 
law before a trial should be had. This amendment was 
made under the defendant's objection, on the ground 
that at that stage of said cause, such an amendment 
would be irregular and improper; and the objection 
was overruled by the Court and said amendment allowed ; 
to which ruling and decision of the Court defendant 
then and there excepted. 


XI. The Court erred in refusing to instruct the jury 
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in accordance with the following request, on the right 
of defendant to recoup damages : 


“ Tf the plaintiffs undertook to supply and put up, 
so it should be complete and in good running order, 
the mill or machinery mentioned in defendant's second 
defense, and entered upon the performance of such 
agreement, and if the machinery supplied proved 
defective and mechanically inadequate for the purpose 
intended, or was not completed nor executed in proper 
manner, or if the work was unskillfully performed, then 
in this action the defendant would be entitled to 
recover from the plaintiffs the damages actually 
sustained by reason of such failure of the plaintiffs to 
perform their agreement; and in measuring the 
damages, if any, sustained by defendant, yon may 
consider— 

1. The loss of the use of the mill and machinery, 
either wholly or partially, resulting from such defects 
and unskillfull performance. 

2. Any sums paid out by defendant in remedying 
defects and making repairs in such mill and machinery 
in consequence of such defects.” 


„Which said instruction the Court refused to give; 
and to such decision and refusal the defendant then 
and there at the time duly excepted ” (Rec., fol. 98). 

XII. It was error for the Court to refuse to instruct 
the jury upon the prayer of the defendant, as follows : 


“Tn estimating defendant's damages in consequence 
of plaintiffs’ breach of their undertaking (if you find 
there was such n breach), you may also consider the 
necessary and immediate loss of profits incurred by the 
defendant during the period when the said defendant 
was, by reason of the alleged defects, deprived of the 
use of such mill and machinery; which said instruc- 
tions the Court refused to give, and to such decision 
and refusal the defendant then and there at the time 
duly excepted ” (Rec., fol. 98). 


XIII. It was error for the Court to instruct the jury, 
as it did, respecting the matter of damages, as follows : 


“Tf you find the defeudant is entitled to deduct its 
damages, resulting from delay in the operation of the 
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mill, from the amount of the plaintiffs claim, the ques- 
tion then comes, How much? and upon that, as to the 
delay in operating the mill, whether it proceeded from 
the conveyers, from the cylinder, or from both, it was 
undoubtedly entitled to the rental value of the mill, 
which was not shown. It does not even a 

whether there was any rental value for such mill as 
that. Undoubtedly some kinds of mills at Leadville, 
and perhaps at other points in the State, have a rental 
value, but it does not appear that there was any such 
smelting furnace as that at Leadville, and no such mill 
is known to the Court. I think stamp mills have a 
rental value at Central City. We used to hear some- 
thing of them some vears ago, but I do not remember 
ever to have heard of this particular kind of a mill, 
with this sort of a cylinder attached to it, in this State, 
and whether this mill has a rental value we are not 
able to say. Weare not to assume that it has. Coun- 
sel for defendant says that the capacity of the mill was 
thirtv tons a day. At the time that evidence was 
offered it was received to prove the rental value of the 
mill; that might be the first thing necessary to know 
about any mill before determining its value for rental. 

He proved in addition to that that the cost of treat- 
ing ore in the mill was six dollars a ton; and upon that 
he assumes that defendant is entitled to recover the 
cost of treating ore of the amount or quantity that it 
was unable to treat by reason of the failure of the mill 
to operate; but he is entirely mistaken in the rule. If 
you say the mill has a capacity of thirty tons a day and 
you can recover at that rate, it would give one hundred 
and eighty dollars a day as the rental value of the mill, 
which, of course, would be enormous. It is quite ob- 
vious that this is not a guide or «a matter upon which 
you can make an estimate of the rental value of the 
mill. The rental value would be, if it can be shown at 
all, what anybody would be willing to pay for such a mill 
to use in the treatment of their own ore or other ore which 
should be brought to him for treatment; of that we 
have no evidence at all. 

In the absence of all evidence as to the rental value 
we are unable to assume that there is any evidence of 
value or that any can be given, and you are at liberty to 
allow interest on the investment. It was shown in evi- 
dence that the mill cost $75,000. 
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I suppose there is no reasen to doubt that statement. 
So if you find that the defendant is entitled to deduct 
damages for delay in running the mill, you can take the 
time shown before you. I do not say how many days 
were proven, but you can deduct the time and allow in- 
terest on the investment, $75,000, at ten per cent. per 
annum ; that is the best that can be done on this evi- 
dence.” 


To the giving of which instructions and to each ser- 
eral propositions therein contained defendant at tlie 
time duly excepted. 


XIV. It was error for the Court to instruct the jury, 
as it did, respecting the matter of damages as follows : 


„There is something more in the way of damages 
than the rental value. There were men employed in 
the mill whose time was lost while the mill was idle. 
There was some evidence to the effect that these men 
were employed some part of the time, I believe not all 
of it, in other work. No deduction can be made for 
the time they were so employed, but when there was a 
loss of time of the men and the defendant was paying 
them wages, that may be added as an element of dam- 
ages, as in the case of Smith, the foreman, I believe 
his wages went on all the time, whether the mill stopped 


or not, and perhaps there were some others in the same 


situation.” 


To the giving of which instructions and to each sev- 
eral proposition therein contained defendant at the 
time duly expected. 


XV. It was error for the Court to instruct the jury 
as it did, in the following words : 


It is said further that in consequence of the mis- 
placement of the cylinder it was greatly injured ; the 
wheels on which it rested, cutting through the surface 
of the bands, wore them out so that new bands became 


necessary as the work went on; sometimes before they 


would otherwise have been required. 
„The defendant thinks, if you find in his favor, that 
he ought to be allowed the cost of the new bands. It 
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is not exactly that; it is the injury to the old ones. I 
believe it was said the first bands ought to have 
lasted one year, if fairly used. ‘They were so da 

that they had to be taken off in much less than a year. 
I do not think the cost of the first bands was shown at 
all. Probably only the cost of the cylinder with the 
bands on it. The new bands differed in some respects 
from the old ones. I do not know how you can get on 
with that, but vou can make the best you can of it. 
You cannot allow the full amount of the cost of the new 
bands, the $1,400, paid, because you have no evidence 
the bands were worth so much.” 


To the giving of which instructions and to each sev- 
eral proposition therein contained, defendant at the 
time duly excepted. 


POINTS AND ARGUMENT. 
I. 


The principles governing defendants’ 
right to recoup damages 


seem to be fairly stated in the proposition offered to 
and refused by the Ccurt below, viz. : 

“Tf the plaintiffs undertook to supply and put up, 
so it should be complete and in good running order, 
the mill or machinery mentioned in defendants’ second 
defense, and entered upon the performance of such 
agreement, and if the machinery supplied proved de- 
fective and mechanically inadequate for the purpose in- 
tended, or was not complete nor executed in proper 
manner, or if the work was unskillfully performed, then 
in this action the defendant would be entitled to re- 
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cover the damages actually sustained by reason of such 
failure of plaintiffs to perform their agreement.” * * * 

[The rule of damages is considered under subsequent 
points. ] : 

This instruction us requested is in effect a simple 
amplification of the elementary principle of liability of 
a party for his unskillful work, and of the principle now 
deemed elementary that a party undertaking to furnish 
an article for a designated purpose warrants its fitness 
for that purpose, particularly when defects may be capa- 
ble of detection only upon trial of the article. To this 
extent at least the proposition thus stated needs in this 
Court no citation of authority. 

In the application of this principle there have been 
collisions of expression between some authorities. 
This Court, however, after reviewing the leading cases, 
has restated the law to be, in effect, that“ in cases of 
sales by manufacturers of their own articles for particu- 
lar purposes communicated to them at the time” the 
law implies u warranty that the articles are “ renson- 
ably fit for the use designed. 

In Kellogg Bridge Co. vs. Hamilton, 110 U. S., 116, 
it was said: 

According to the principles of decided cases, and 
upon clear grounds of justice, the fundamental inquiry 
must always be whether, under the circumstances of the 
particular case, the buyer had the right to rely and 
necessarily relied on the judgment of the seller and not 
upon his own. In ordinary sales the buyer has an 
opportunity of inspecting the article sold, and the 
seller not being the maker, and therefore having no 
special or technical knowledge of the mode in which it 
was made, the parties stand upon grounds of substan- 
tial equality. If there be, in fact, in the particular 
case any inequality, it is such the law cannot or ought 
not to attempt to provide against, consequently the 
buyer in such cases-—the seller giving no express war- 
ranty and making no representations tending to mislead 
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—is holden to have purchased entirely on his own 
judgment. But when the seller is the maker or manu- 
facturer of the thing sold, the fair presumption is that 
he understood the process of its manufacture and was 
cognizant of any latent defect caused by such process 
and against which reasonable diligence might have 
guarded. This presumption is justified, in part, by the 
fact that the manufacturer or maker by his occupation 
holds himself out as competent to make articles reason- 
ably adapted to the purposes for which such or similar 
articles are designed. When, therefore, the buyer has 
no opportunity to inspect the article, or when, from 
the situation, inspection is impracticable or useless, it 
is unreasonable to suppose that he bought on his own 
judgment, or that he did not rely on the judgment of 
the seller as to latent defects of which the latter, if he 
used due care, must have been informed during the 
process of manufacture. If the buyer relied, and under 
the circumstances had reason to rely, on the judgment 
of the seller (which in the case at bar had been ex- 
pressly contemplated in the terms of the contract], who 
was the manufacturer or maker of the article, the law 
implies a warranty that it is reasonably fit for the use 
for which it was designed, the seller at the time being 
informed of the purpose to devote it that use.” 

This Court then proceeded to inquire to what extent 
those principles were applicable to that case. Their 
application to the case at bar is accompanied by the 
fortifying factor that plaintiffs, as alleged, undertook to 
set in place and to equip for specified operation as a 
“ twenty-stamp dry-crushing silver mill of full capac- 
ity,” the “engines, stamps and all other machinery and 
apparatus and connections necessary for that purpose 
at the place described (Rec., fol. 74). 

The defendant relied on the plaintiff's judgment and 
skill that they could do what they held themselves out to 
do, viz., to furnish and to equip the necessary machines 
and apparatus, and that the several parts would fulfill 


24 


their proper purposes to a given result descriptively 
measured by the capacity of the mill. In the nature 
of things, therefore, no act or omission of defendant 
less than acceptance of a known defect, which is not 
alleged, would relieve plaintiffs from their obligations 
to fulfill. 

The defendants’ new machinery for a twenty-stamp 
mill to be established or equipped was like the unfin- 
ished bridge in Kellogg Bridge Co. vs. Hamilton, con- 
structed for a particular purpose, and was said to 
accomplish that purpose ; and it is intrinsically just 
that the company which held itself out as possessing 
the requisite skill to do work of that kind, and there- 
fore as having special knowledge of its own workman- 
ship, should be held to indemnify its vendee against 
latent defects arising from the mode of construction, 
and which the latter, as the company well knew, could 
not by any inspection discover for himself (/6., p. 119). 

The plaintiffs themselves discovered some of their 
own defects, but for attempting to remedy some of 
them have, as alleged, charged items to defendant 
(Rec., fol. 79). This impropriety has been condemned 
hy the jury in so far as the verdict refuses a recovery 
upon the aggregate items as sued for. It was funda- 
mentally essential to the defendants’ rights upon the 
counterclaim aud defense that the jury should be in- 
structed in substance that if the contrivances and con- 
structions furnished by plaintiffs “ proved defective and 
mechanically inadequate for the purpose intended,” 
then the defendant could recover actual damages. 

Such instruction was refused. 

There is nothing in the record to indicate that this 
view was communicated by the Court to the jury. On 
the contrary, had the Court properly charged on this 
topic, the record undoubtedly would have shown its 
language concurrently with the explicit refusal to charge 
as excepted to (Rec., fols. 97-98). 

It was error, therefore, to deny instructions stating 
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the fundamental principle under which the defendant 
would be entitled to recover from the plaintiffs the 
damages actually sustained by reason of such failure of 
the plaintiffs to perform their agreement.” In this 
respect, therefore, the exception is well taken. 

As to the rule of damages there would seem to be no 
room for fair question to the extent that the two items 
stated in prayers number 1 and 2 (Rec., fol. 98) are 
correct in allowing consideration of (1) loss of use from 
defects in the mill and the machinery and (2), moneys 
expended in repairing defects. 

If this be so the refusal of the instructions covered 
by the first exception (fol. 98) should reverse the judg- 
ment: (and see next point as to damages). The effect 
of the Court’s refusals was to prevent a complete re- 
coupment against plaintiffs’ claim, and to ensure a ver- 
dict against the defendant for some amount. For this 
error judgment should be reversed. 


II. 
Measure of Damages. 


The rule of damages for this case is grounded on the 
plaintiffs’ breach of their obligations as described in 
foregoing point. That the jury found such a breach to 
have occurred appears at once on comparison of the 
verdict, $10,500, with plaintiffs’ demand for $12,531.78. 
The improper rule of damages as laid down by the 
Court prevented the recoupment to which defendant 
was entitled, and deterred the jury from further reduc- 
tion or from the possibility of any money verdict 
against the plaintiffs under the defendants’ claim. 

The nature and extent of plaintiffs’ failure “ to per- 
form their agreement” is inconsequential and is not 
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disclosed by the record. It is sufficient that there was 
such failure—a breach by the plaintiffs. This jury have 
found such a breach. 

By what rule is the plaintiffs’ liability for such 
breach to be measured ? 

It is here respectfully insisted that the rules prof - 
fered by defendants’ counsel in the Court below were 
correct, viz., that the jury might consi¢/er— 


1. The loss of the use of the mill and machinery (and 
loss of such use is not necessarily venta / value). 


„ — 


2. Moneys expended in remedying stated defects. 


3. Necessary and immediate loss of profits” in- 
curred by defendant, while by reason of such defects it 
was deprived of the use of such mill and machinery.” 

These rules being denied by the Court below are in 
issue here. Their fundamental propriety, and direct 
applicability to the facts of this case, is confidently sub- 
mitted both upon principle and authority. 

As to profits, it is conceded that they must be direct 
and readily ascertainable, i. e., necessary and immedi- 
ate,” as distinguished from speculative and remote. 
But the rulings in this case excluded profits, and not 
only disallowed “gains prevented,” but disallowed the 
losses actually sustained. 
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Approved Authorities. 


The PRINCIPLES AND AUTHORITIES in respect to the 
measure of damages have been passed upon by this 
Court, as indicated in the following extracts: In West- 
ern Union Tel. Co. vs. Hall, 124 U. S., p. 454 (Opinion 
by MatrHeEws, J.), it is said: It has been well settled 
since the decision in Masterton vs. The Mayor of Brook- 
lyn, 7 Hill, 61, that a plaintiff may rightfully recover a 
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loss of profits as a part of the damages for breach of a 
special contract, but in such a case the profits to be 
recovered must be such as would have accrued and 
grown out of the contract itself as the direct and imme- 
diate result of its fulfilment. In the language of the 
Supreme Judicial Court of Massachusetts in For vs. 
Harding, 7 Cush., 516: These are part and parcel of 
the contract itself, and must have been in the contem- 
plation of the parties when the agreement was entered 
into. But if they are such as would have been realized 
by the party from other independant and collateral 
undertakings, although entered into in consequence 
and on the faith of the principal contract, then they 
are too uncertain and remote to be taken into consider- 
ation as a part of the damages occasioned by the 
breach of the contract in suit (p. 522). This rule was 
applied by this Court in the case of Te Philadelphia, 
Wilmington and Baltimore Railroad vs. Howard, 13 
How., 307. In Grifin vs. Colver, 16..N. I., 489, the 
rule was stated to be that the “damages must be such 
as may fairly be supposed to have entered into the 
contemplation of the parties when they made the con- 
tract; that is, they must be such as might actually be 
expected to follow its violation ; and they must be cer- 
tain both in their nature and in respect to the 
cause from which they proceed. The familiar rules 
on this subject are all subordinate to these. For 
instance, that the damages must flow directly 
and naturally from the breach of contract,. 
is a mere mode of expressing the first; and that they 
must be not the remote but proximate consequence of 
such breach, and must not be speculative or contingent, 
are different modifications of the last” (p. 495). In 
Booth ve. Spuyten Duyril Rolling Mills Ch., 60 N. I., 487, 
the rule was stated to be that “ the damages for which a 
party may recover for a breach of a contract are such 
as ordinarily and naturally flow from the non-perform- 
ance. They must be proximate and certain, or capa- 
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ble of certain ascertainment and not remote specula- 
tive or contingent” (p. 492). In White vs. Miller, 71 
N. Y., 188, 133, it was said: “ Gains prevented, as 
well as losses sustained, may be recovered as damages 
for a breach of contract, when they can be rendered 
reasonably certain by evidence, and have naturally 
resulted from the breach.” 

In cases of executory contracts for the purchase or 
sale of personal property ordinarily, the proper meas- 
ure of damages is the difference between the contract 
price and the market price of the goods at the time the 
contract is broken. This rule may be varied according 
to the principles established in //adley vs. Baxendale, 
9 Exch., 341; S. (., 23 L. J., Ex., 179, where the con- 
tract is made in view of special circumstances in contem- 
plation of both parties. That well-known case, it will 
be remembered, was an action against a carrier to re- 
cover damages occasioned by delay in the delivery of 
an article, by reason of which special injury was 
alleged. In the application of the rule to similar cases, 
where there has been delay in delivering by a carrier 
which amounts to a breach of contract, the plaintiff is 
not always entitled to recover the full amount of the 
damage actually sustained ; prima facie the damages 
which he is entitled to recover would be the difference 
in the value of the goods at the place of destination at 
the time they ought to have been delivered and the 
value at the time when they are in fact delivered (//orn 
vs. Midland Railway (h., L. R. S. C. P., 131; Cutting 
vs. Grand Trunk Railway C., 13 Allen, 381). Any 
loss above this difference sustained by the plaintiff, 
not arising directly from the delay, but collaterally by 
reason of special circumstances, can be covered only on 
the ground that those special circumstances, being in 
view of both parties to the contract, constituted its 
basis (Simpson vs. London and Northwestern Railway 
Ch., 1 C. B. D., 274). So the loss of a market may be 
made an element of damages against a carrier for delay 
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in delivery, where it was understood either expressly 
or from the circumstances of the case, that the object 
of delivery was to get the benefit of the market (Pick- 
ford vs. Grand Junction Railway Co., 12 M. & W., 
766). In Wilson vs. Lancashire and Yorkshire Rail- 
way Ch., 9 C. B. N. S., 632, the plaintiff was held 
entitled to recover for the deterioration in the market- 
able value of the cloth by reason of delay in the 
delivery, whereby the season for manufacturing it into 
caps, for which it was intended, was lost.” 

In Hinckley vs. Pittsburg Steel Co., 121 U. S., p. 
275 (Opinion by BTArchronn, J.), it is said in conclud- 
ing an extract from the opinion in the case of P. W. d 
B. It. Co. vs. Howard (13 How., 307), * * * “ Wher- 
ever profits are spoken of as not a subject of damages 
it will be found that something contingent upon future 
bargains, or speculations, or states of the market, are 
referred to, and not the difference between the agreed 
price of something contracted for and. its ascertainable 
value or cost. See Masterton vs. Mayor of Brooklyn, 
7 Hill, 61, and cases there referred to. We hold it to 
be a clear rule that the gain or profit of which the con- 
tractor was deprived by the refusal of the company to 
allow him to proceed with and complete the work was 
a proper subject of damages.” This Court then pro- 
ceeds : 

“In United States vs. Speed, 8 Wall., 77, where the 
defendant agreed to pack a specified number of hogs 
for the plaintiff, and made all his preparations to do 
so, and was ready to do so, but the defendant refused 
to furnish the hogs to be packed, this Court, citing 
with approval Masterton vs. Mayor of Brooklyn, held 
that the measure of damages was the difference between 
the cost of doing the work and the price agreed to be 
paid for it, making reasonable deduction for the less 
time engaged, and for release from the care, trouble, 
risk and responsibility attending a full execution of the 
contract.” 
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These views were also approved by this Court in 
United States vs. Behan, 110 . S., 338, where it is said 
(Opinion by BnabLEx, J.): 

“The second item, profits, cannot always be re- 
covered. They may be too remote and speculative in 
their character, and therefore incapable of that clear 
and direct proof which the law requires. But when, in 
the language of Chief-Justice Nelson, in the case of 
Masterson vs. Mayor of Brooklyn, 7 Hill, 69, they are 
‘the direct and immediate fruits of the contract, they 
are free from this objection; they are then ‘ part and 
parcel of the contract itself, entering into and consti- 
tuting a portion of its very elements ; something stipu- 
lated for, the right to the enjoyment of which is just as 
clear and plain as to the fulfillment of any other stipu- | 
lation.’ Still, in order to furnish a ground of recovery 
in damages, they must be proved. If not proved, or if 
they are of such a remote and speculative character 
that they cannot be legally proved, the party is con- 
fined to his loss of actual outlay and expense. This 
loss, however, he is clearly entitled to recover in all 
eases, unless the other party, who has voluntarily 
stopped the performance of the contract, can show the 
contrary. 

The rule as stated in Speed’s case is only one aspect 
of the general rule. It is the rule as applicable to a 
particular case. As before stated, the primary measure 
of damages ix the amount of the party's loss; nnd this 
loss, as we have seen, may consist of tio heads or 
classes of damage—actual outlay and anticipated 
profits.” * * * “Tf he chooses to go further, and 
claims for the loss of anticipated profits, he may do so, 
subject to the rules of law as to the character of 
profits which may be thus claimed. * 1 

It is unnecessary to review the authorities on this 
subject. Some of them are referred to in the extract 
made from the opinion of the Court below ; others may be 
found referred to in Sedgwick on the Measure of Dam- 
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ages in Smith’s Leading Cases, Vol, 2., p. 36, &c. (notes 
to Cutter ve. Powell). Addison on Contracts, $$ 881, 897. 
The cases usually referred to, and which, with many 
others, have been carefully examined, are Planché vs. 
Colburn, 5 C. & P., 58 S. C., 8 Bing., 14; Dlasterson 
vs. Mayor <éc., of Brooklyn, 7 Hill (N. I.), 61; Good- 
man vs. Pocock, 15 A. & E., 576; Hadley vs. Baxendale, 
9 Excheq., 341; Fletcher vs. TJuyleur, 17 C. B., 21; 
Smeed va. Ford, 1 El. & El., 602; Inchbald vs. Western, 
c., Coffee Company, 17 C. B. N. S., 733; Griffen vs. 
Colver, 16 N. I., 489, and the case of United States vs. 
Speed, before referred to.” 

Upon these recognized authorities plaintiffs in error 
further submit : 

“ Damages are a compensation or equivalent for 
something else which has been agreed to be done and 
which has not been done. What the damages would 
ordinarily be on sucha default is immaterial if the 
contracting party assumed the obligation which he has 
broken, with the knowledge of a peculiar state of facts 
connected with the contract which indicated that other 
damages would result from a breach, and the latter are 
claimed. To confine the injured party’s recovery in 
such case to the lighter damages which usually follow 
such breach where no such specified facts exist, 
and exclude those which are thus brought within the 
contemplation of the parties, would be to sacrifice sub- 
stantial rights to arbitrary rule ; to set aside the prin- 
ciple which entitles a party to compensation commen- 
surate with his injury, to give effect to arule formu- 
lated to render that principle effectual. It would be to 
apply a subordinate rule where it has no application, 
instead of the principle which is paramount and always 
applicable” (1 Sutherland on Damages, p. 90). 

In Masterton vs. City of Brooklyn, 7 Hill, 69, it is 
said: It is difficult to comprehend why, in case one 
party has deprived the other of the gains or profits of 
the contract by refusing to perform it, this loss should 
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not constitute a proper item in estimating damages; 
and again, after approving cases in which the profits of 
1 good bargain were regarded as a legitimate item of 
damages, where such profits often constitute the only 
ground of any substantial recovery, it is said by the 
Court: “The only difficulty or embarrassment in ap- 
plying the general rule grows out of the fact that the 
article in question does not appear to have any real 
ascertained market value. But this cannot change the 
principle which must govern, but only the mode of as- 
certaining the actual value of the article,” or its cost of 
production. * * „There can be no difference 
between the damages which should be recovered for 
the breach of an ordinary agreement tO buy or sell 
goods and one to procure building materials and fit 
them for use and deliver them in a finished state ata 
stipulated price (p. 74). In either case should the 
wrongdoer be allowed to profit by his wrongful act.” 
In White vs. Miller, these proceedings were reaffirmed 
and extended to a case of damages arising from the im- 
plied warranty accompanying the sale of alleged Bristol 
cabbage seed, the implied warranty being that if such 
seed was free from any latent defect arising from the 
mode of cultivation, and that it would produce, under 
proper cultivation, a crop of genuine Bristol cab- 
bages ; and it was he that the proper measure of dam- 
ages was the difference in value between the crop raised 
from the defective seed and a crop of Bristol cabbages, 
such as would ordinarily have been produced that year. 
„Gains prevented, as well as losses sustained, may be 
recovered as damages for a breach of contract (p. 133), 
where they can be rendered reasonably certain by evi- 
dence, and have naturally resulted from the breach,” 
citing 7 Hill, 761; 16 N. Y., 489; 40 N. I., 422. But 
mere contingent or speculative gains or losses with re- 
spect to which no means exist of ascertaining with any 
certainty whether they would have resulted or not, are 
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them.” 

Can it be said that the damages in that case or in the 
case at bar, “are incapable of being ascertained with 
reasonable certainty by a jury? The character of the 
season, whether favorable or unfavorable for produc- 
tion; the manner in which the plants set were culti- 
vated ; the condition of the ground ; the results ob- 
served in the same _ vicinity where cabbages were 
planted under similar circumstances ; the market value 
of Bristol, and value when the crop matured ; the value 
of the crop raised from the defective seed ; these and 
other circumstances may be shown to aid the jury, and 
from which they can ascertain approximately the extent 
‘of the damages resulting from the loss of a crop of a 
particular kind.” So in the case at bar, the earnings 
to result from the treatment of ores by a mill of a 
given n. were capable of being ascertained, not 
only “with reasonable c —— bat with exact 
arithmetical precision. 

In 1 Suth. on Dam., p. 108, it is anid: “ Ascertain- 
ment of damages may invelve an inquiry into the advan- 
tages derivable from the delivery of articles of the re- 
quired description, or suitable for the contemplated 
use, and of losses occasioned by the breach, with refer- 
ence to the particular purpose of the contract as known 
to the parties.” 

In Fletcher vs. Tayleur, 17 C. B., 21, failure to de- 
liver a ship intended for a designated special trade from 
August Ist, 1884, to March, 1885, was followed by 
damages estimated upon the freights the ship would 
have earned beyond what she did earn (1 Sedg. on 
Dam., 123). 

In Geselschafft vs. Armstrong, L. R. 9 C. B., 473, 
plaintiff contracted for purchase of 666 sets of wheels 
and axles to be used in the manufacture of wagons ; and 
the wagons he had _ contracted to sell and deliver to a 
Russian company by a certain day, or forfeit two 


rejected, and the jury will not be allowed to consider 
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roubles a wagon per day. The defendant, who had 
contracted to sell the wheels and axles was informed of 
the other contract, but not of the amount of the penal- 
ties. Some delay occurred in the plaintiff's deliveries 
by defendant’s fault, and plaintiff had to pay £100 in 
penalties, and sued for that sum from defendants. 
There was no market in which the goods could be ob- 
tained, and it was, therefore, construed in behalf of the 
defendant that only nomina/ damages could be re- 
covered. The Court held defendant liable for substan- 
tial damages, not for the penalties, because he had no 
notice of them, “ but the reasonable value of the use of 
the wagons during the delay,” and a verdict of £100 
was sustained. If this amount could only be come at 
by laying down the law that plaintiffs were entitled to 
recover penalties, ‘“ we should pause before we allowed 
the verdict to stand.“ 

So here, the reasonable use of the mill could only be 
arrived at by the excluded testimony (fol. 93), the ores 
at hand for milling purposes, and what it was worth 
to mill them (fol. 94), as well as what labor it was nec- 
essary to pay for when the mill was stopped. The result 
of the trial below was, therefore, an award of almost 
nominal damages and refusal of the substantial damages. 

Terra Haute & I. Le. R. Co. vs. Strubble, 109 V. &., 
383, seems to be an authority in this Court, under 
which evidence should have been received of the quan- 
tities of ore capable of being milled, with a view to 
compare the same with the reduced quantity milled in 
consequence of the defects occasioned by improper 
work. In that case the number of cars loaded, but not 
sent to the plaintiffs vards under the contract, was 
held to be proper item of evidence with a view to com- 
pute actual damages. 

If the mill had no rental value, J. e., no general 
market value — either because there were none such 
available in the State for use or as standards of com- 
parison with the mill and machinery in question, or 
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had been none, it would seem that the following ex- 
pressions of authority were applicable: “Its value 
should have been ascertained from witnesses whose 
skill and experience enabled them to testify directly to 
such value, in view of the hazards and chances of the 
business ” to which the mill and apparatus were to be 
devoted (Rhodes vs. Beard, 16 Ohio St., 572). This 
would only be applying the same principle for ascer- 
taining the value of property which by reason of its 
limited use had no market value, which is adopted with 
reference to proving the present worth of the use of 
property which, by reason of its being in greater de- 
mand, has a market value.” Mr. Sabin need not neces- 
sarily himself have hired that which nobody in Colo- 
rado had hired, in order to state the value of the loss 
of use. Why, then, exclude his testimony (fols. 90, 91) ? 

In Simpson vs. V. H. 2, 1 C. B. D., 274, damages 
were allowed for plaintiff's loss of custom by reason of 
defendant’s failure to deliver samples by a stipulated 
time. The samples were to be use at a fair, and ur- 
rived only “after the fair.” The ‘rental value” of 
such chattels under these circumstances was in no as- 
pect any equivalent for the loss of their use, for which 
loss the actual damages exactly ascertainable were 
allowed. Rental value,” if any such thing could be 
possible in such a case, would be practically a denial of 
any damages or at most nominal damages; whereas, 
actual losses, as shown, were recovered. 


Schile vs. Brokhaus, 80 V. I, 614, was an action for 
trespass for interference with a party wall, occasioning 
interruption of businesss. Evidence was given of the 
amount of business previously done and how much loss 
and how much business was done pending the injury, 
and a comparison made of the business of correspond- 
ing months in previous year, and the profits upon the 
business ; so that where the evidence sufficed to show 
that the damage was occasioned by the wrongful acts 
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of defendant ; the loss of profits thus estimated was 
held (Cuurcu Ch. J.) to be a proper item, and the recog- 
nized authorities allowing profits were approvingly cited. 

The mill, machinery and apparatus which form the 
subject of dispute here are chattels in which rental value 
is no fair measure of damages arising from defective 
conditions. 

The direct loss of the use of a chattel may be and 
inherently is quite n different thing than the market 
price of its hire, especially when there is none such for 
hire. 

Use is by no means equivalent to “ rental value.” 
There may be absolutely no renfal value in some in- 
stances, and vet exist ascertainable direct pecuniary 
damage from the loss of use. 

„Rental value may be one of several factors in as- 
certaining actual damages arising from loss of «se, but 
it is not its substitute and equivalent. The true rule 
and the reason of the rule allowing actual damages is 
to be preserved, and may not be destroyed by com- 
parison of definitions of the legal terms technically 
styled wse and rent, or rental value. 

The issue at bar concerns personalty, or at most only 
sume personalty attached to the realty; and the true 
inquiry is the a directly dependent on depriva- 
tion of the thing itself. The facts, and whole truth re- 
specting that use and its loss, wholly or partially, is to 
be detailed in proofs. The claim here is that the jury 
should have been allowed to consider these proofs. 


III. 


Two cases may be cited in which the foregoing prin- 
ciples were applied to a set of facts quite analagous to 
the issues at bar. 
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In Jinchle vs. Beckirith, 13 Wis., IJ, in an action 
against the lessors of a saw mill for a breach of con- 
tract to repair, whereby the mill was rendered useless 
to the lessees during the latter portion of the term, it 
was held that the lessees were entitled to recover as 
damages the amount paid by them for hauling their 
logs which were on hand to another mill and the cost 
to them of getting them sawed there, above what it 
would have cost them to saw them at their own mill, 
and also the profits which they would have made from 
manufacturing lumber in that portion of their term 
during which they lost the use of the mill through the 
fault of the defendants, deducting the time which it 
would have required to saw the logs which they had so 
hauled to the other mill, to which interest might have 
been added at the discretion ofthe jury. After another 
trial, when the case came again before the same Court 
(17 Wis., 426), the propriety of these items as damages 
was recognized. The Court had said (13 W., 31) it was 
“very easy to ascertain profits which were the direct 
and immediate results of operating the mil) for sixty 
days.” Logs enough were on hand to stock the mill 
for half that time, and timber was standing near for the 
rest of the time. What, therefore, could be made 
in running the mill per day over und above all 
expense of rent, labor, etc., was susceptible of exact and 
definit? proof.” It is not like anticipated profits depen- 
dent on some collateral undertaking, but profits arising 
from the business itself. The profits upon the manu- 
facture of lumber were so much per thousand, and it 
was, therefore, an easy matter to ascertain the gross 
earnings of the mill.” (So in the case at bar, the 
profits on running a given number of tons per day were 
easily stated with precision.) These earnings consti- 
tuted a proper item in estimating the damages, result- 
ing from the breach of the agreement to repair. 

In Davis vs. Talcott, 4 Barb., 611 (New York General 
Term, Taccart, Marvin and Horr, JJ.), damages were 
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claimed for the defective execution of a contract to con- 
struct and put up machinery in a flour mill in a well 
finished, workmanlike manner and of sufficient size and 
strength to correspond with the cylinders. Upon the 
breach of agreement being shown, it was held that the 
proper measure of damages was the difference between 
the value of the machinery actually put up and that 
agreed to be constructed ; and that if the jury found 
the machinery was not properly constructed such sum 
might be recovered as would be sufficient to put the 
same in the condition contemplated by the contract ; 
and also such sum us the mill would have earned during 
the time it was necessaril y delayed in consequence 
of the breakage or defects in the machinery, 
taking the fair ordinary earnings of the mill after de- 
ducting from the gross earnings the expenses of running 
the same, as the net profits. So the jury might ascer- 
tain how long performance of a contract was unreason- 
ably delayed, and then if plaintiff was in a condition to 
work his mill by having grain to grind, and was pre- 
vented from grinding the same by the defendant's un- 
reasonable delay, plaintiffs might recover damages to 
the gross amount of the earnings of the mill after de- 
ducting the expenses of running same. When a person 
undertakes to erect a building or put a mill or machinery 
in operation he ought to be holden to indemnify the 
other party against the loss of the building, mill or ma- 
chinery after the expiration of the time for performing 
the contract. And in case it was defectively made, he 
should indemnify the party for the loss of the use of 
the property during the time necessarily spent in re- 
pairing it and putting it in order. Particularly would 
this be so in a case where the defendants had under- 
taken to put up such machinery as would be adequate 
to described purposes ; and an agreement to pay all 
damages resulting from the non-fulfillment of an agree- 
ment is only expressing that which the law implies. 

This last cited case cites an earlier case in New York 
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to the same effect, saving: “If the plaintiff was enti- 
tled to recover in that case, for the loss of the use of 
the mill and machinery, for the three months delay be- 
tween the time of the performance of the contract and 
the time it was in fact performed, and for the further 
three months consumed in efforts on the part of the 
defendants to remedy the defects, the plaintiffs in this 
cause are surely entitled to recover the ordinary earn- 
ings of the mill during like periods. In other words, 
what the mill would have earned in grinding for hire at 
the ordinary reasonable price per barrel, or what the 
rent of the mill would have been worth for the same 
period,” not meaning hereby speculative damages from 
transactions of purchase of wheat and selling flour at an 
advance. Such are not the gains contemplated, being 
too speculative. “The plaintiffs in this case only re- 
covered for the loss of the use of the mill and machin- 
ery. I think upon that case, as well as on the princi- 
ple, the ruling of the Circuit was carrect. It is most 
unjust to compel the owner of a mill or other machin- 
ery, to lose the entire use of his mill or machinery 
during the time defective machinery is undergoing 
repairs, and be permitted to recover barely the cost of 
putting it in the condition the contract required it to 
be put.“ (ö., p. 627). 

When parties make a contract which one of them 
breaks or neglects to keep, the law says that the de- 
linquent party must recompense the other for all the 
natural and direct damage which results from such 
breach ; so on a contract by which plaintiff undertakes 
to get out and deliver to the defendants a certain quan- 
tity of logs, while defendants were to furnish him all 
necessary supplies for men and teams, where it appears 
that in consequence of defendants’ failure to perform on 
their part plaintiff was able only to deliver a part of 


the logs, plaintiff is e.titled to recover not only the 


profits which he would have realized from the delivery 
of the logs which he was prevented from delivering and 
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the contract price of those actually delivered, but also 
the extra expense in delivering the latter caused by de- 
fendant’s fault; and plaintiff, as a witness, might state 
what it would have cost him had he been well supplied 


(49 Wis., 151). 


IV. 
The Actual Losses. 


1. It would be an anomalous result if in an agricultural 
case the acfua/ damages directly consequent upon a loss 
of profits from defective seed should be allowed, while 
in a manufacturing case the actual damages directly 
consequent upon a loss of profits from defective ma- 
chinery should be refused ascertainment. 

The same principles of exactness, capability of pre- 
cision in the elements of ascertainment, and of the nec- 
essary and immediate relation of the profits actually 
lost should apply as well to a manufacturing as to an 
agricultural contract. 

The circumstances exhibited by this record on the 
subject of damages are an actual loss of certain moneys 
expended in labor, materials and for repairs of defects 
and for idle periods and other items of this character, 
all equally certain and ascertained, and of the loss of 
the use of the things contracted for, viz., “a twenty- 
stamp dry crushing silver mill of full capacity,” during 
specific periods. The given capacity and the ores on 
hand demonstrate exactly what work was thus actually 
lost, and the profits on such lost work become exactly 
ascertainable by arithmetical calculation founded upon 
the evidence. This calculation could have been made 
by the jury (had it been permitted) either upon the 
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basis of so much per ton net, or so much in gross for 
the tons of work lost, from which proper items of labor, 
fuel, other cost, etc., were to be deducted. 

All of this possibility or calculation, however, was 
taken from the jury; and. the effect of the Court's 
rulings was to prohibit the jury from considering any 
of the evidence appertaining to such items. Asaresult, 
no verdict for defendant was possible. 

The further circumstance exhibited in the record 
that there existed no counterpart in the state of the mill 
and machinery demonstrates the absence of any “ mar- 
ket value,” so to speak, of the mill for hire. No witness 
stating what the use of the mill was worth could depose 
that te had hired such a mill and machinery. He 
could only furnish his opinion as to what it might be 
worth and state the facts upon which his opinion was 
based, so that the jury could appreciate the value of 
such an opinion. But, without the opinion, the facts 
upon which it would necessarily be based would be 
equally competent for the jury to consider. With such 
facts before them, indeed, the jury might themselves 
arrive at a just conclusion. At any rate, the circum- 
stances in detail were not to be shut out because of the 
absence of opinion. But in this case where no market 
value for hire existed, even opinion as to such fancied 
value would be of little if any value. So in this case, 
the questions put to the witness, Mr. Sabin, called for 
the fuct as to what the use of the mill, etc., was worth 
for milling purposes (see pp. 50 52). 

A more competent witness from observation and ex- 
perience could scarcely be imagined to answer such a 
question than one who had been occupied in mining 
and mining machinery for twenty years, and who by 
his avocation as superintendent of the defendant's mine 
at Columbus, Colorado, was pre-eminently qualified to 
detail the facts of the worth of the machines at that 
place. Either he might detail these facts and the jury 
he left to figure therefrom the actual and direct losses, 
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or else he could himself state the value of the use, and 
let the jury subject his statement to appropriate tests. 

The necessary effect of the rulings of the Court was 
to prohibit either course, and thus to eliminate from 
any estimation by the jury the actual losses immedi- 
ately consequent upon a loss of the use. This loss is 
not rental value, but a loss of «se, shown to be differ- 
ent and apparently distinguished by the Court from so- 
called rental value—an impossible factor in this case. 

Thus loss of use was withdrawn from the jury by the 
refusal to charge as requested, and the exclusion of the 
questions repeated in several forms to Mr. Sabin. 

For this alleged error the cause should be remanded. 


2. Speculation upon this argument as to the effect of 
applying the measure of damages as proffered to the 
facts in the case at bar is unnecessary, because the 
only issue here is as tothe propriety of these rules 
stated at page 54 of record. 

But the application of these rules to the proofs is 
really quite simple. Nor would it seem to result 
arithmetically in “$180 a day as the rental value of the 
mill,“ as the Court below suggested (Rec., fol. 100); yet 
if it did give that result the accuracy of a necessary 
judicial conclusion that this of course would be enor- 
mous,” is not obvious. It may be that the actual damages 
were enormous.“ Such enterprises are apt to fail 
and utterly to collapse when a lingering and apparently 
certain fruition finally banishes all hope of the antici- 
pated profits upon which the finances for the enter- 
prise had depended. 

In September the mill and machinery was reported 
ready. Instead of its true capacity of 30 tons per day 
September averaged only 13 tons per day. So in Octo- 
ber the mill averaged only 19 tons per day ; in Novem- 
her 22 tons per day, and in December 18 tons (fols. 93 
94). Why should not January, March and April have 
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been given? This was refused under exceptio:. The 
operations during the twelve weeks of “ remedying de- 
fects” should have been compared with the operations 
of the next few weeks so as to exhibit the final work- 
ings and results of the machinery and its producing 
powers. 

If the cost of milling (fol. 94) or the price paid the 
mill per ton had been $6, then in September its gross 
earnings were (30 tons less 13 tons x $6) $102 per 
day; in October, $66 per day ; in November, $48 per 
day; in December, 72 per day, from which, of course, 
proper allowances, as shown (Rec., fol. 94), were to be 
deducted. It was inaccurate and error to state that 
there was a damage of $180 per day sought by the 
proofs and rules proffered, as stated by the Court. 
Under the proofs $180 per day was to be diminished by 
the profit on the ore that was actually treated per day. 

There was nothing indirect, remote, unreasonable or 
speculative about permitting the jury to, consider items 
of this character in their efforts to fix actual and direct 
losses. Given the cost of milling per ton $6, and what 
was actually milled (e. ., in September 17 tons per 
day), and given the number of tons, the same machinery 
and labor, with slight additional fuel was capable of 
milling, then the actual losses per day are ascertained 
with arithmetical precision. The cost of fuel, differ- 
ences in labor account, etc., were items properly covered 
by the testimony (Rec., fol. 94); so that the prohibition 
against consideration by the jury of actual and direct 
losses thus ascertainable and the explicit refusals to in- 
struct in accordance with the true measure of damages 
proposed in behalf of the counterclaim exhibit error 
and entitle plaintiffs in error to a new trial. 
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V. 
Inadmissible Declarations of Agents. 


An exception was taken to the declarations of Riotti 
on the ground that they were not made within the busi- 
ness of his agency, if he had any. The principle m 
this respect is well stated by the New York Court of 
Appeals in White vs. Miller,71 N. T., „ 136, thus: 
“the rule that the declarations of an agent are inad- 
missible to bind his principle unless they constituted 
an agreement the agent is authorized to make, or relate 
to and accompany an act done in the course of the 
agency, is applicable to all cases whether che agent is 
general or special, or the principal a corporation or a 
private person.” Riotti (see Mr. Hurlburt’s testimony) 
was not an “agent,” but only defendant's private ad- 
viser in specific things. He was defendant’s “ mining 
expert and metallurgist.” His advice was employed 
“as to the best method of extracting silver from the 
ore.“ It was on his recommendation that “the White 
roasting furnace lind been selected; but he had noth- 
ing “todo with the mechanical construction of the 
mill;” for this defendant “relied solely on the plain- 
tiffs (see Rec., fol. 95.). Riotti was never sent to 
the plaintiffs in respect to any matter purported to be 
covered by his alleged declaration admitted in evi- 
dence against the defendants. He had no business 
with the plaintiffs or authority from the defendants to 
bind them in any wise to the plaintiffs. This fact is 
verified by the testimony of the plaintiff Chalmers, who 
shows that the defendants repudiated or refused to ac- 
cede to any of the changes of the plans concerning 
which Riotti is alleged to have made binding admis- 
sions ; and that this refusal was as soon as the changes 
were made known to the defendants. As Mr. Chalmers 
says: We changed the original specifications ; they 
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were never accepted by the company, they refusing to 


accept them (Rec., fol. 96). Upon these facts, Riotti's 
declarations were inadmissible. 


This exception is assigned for error. 


VI. 
The Tenth Assignment of Error. 


The fundamental objection as stated in the assignment 
of this specification of error, it is respectfully submitted, 
is applicable in this case without the limitation of any 
judicial discretion that might be claimed to have been 
invoked if a proper foundation for it had been laid. In 
the case at bar, the record shows that after the jury 
had been sworn and the evidence in chief delivered, the 
plaintiffs, without giving any evidence in respect to the 
propriety of such amendment, procured the addition of 
Norman D. Fraser and William J. Chalmers to the 
parties plaintiff. To this appropriate exception was 
taken. The record (folio 97) states, “all the evidence 
affecting the matters of defendant’s exceptions herein ;” 
and nothing is disclosed touching the propriety of 
adding two persons to the parties plaintiff. If upon 
any theory the Court had discretion in this matter, 
that discretion is a proper subject of exception if un- 
lawfully exercised, as it must have been when there 
was no evidence whatever upon which such discretion 


could be based. Nothing appears in the record to con- 
neet the persons thus named with the causes of action 
upon which the verdict was based. 
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VII. 


The first assignment of error. Inadmis- 
sibility of unproved copies of unproved 
accounts. 


The reading in evidence of a copy of an account made 
out by plaintiffs, when the account itself was not pro- 
duced, and no foundation had been laid by proofs es- 
sential to the admission of the original, is a vicious 
species of evidence unacceptable to elementary princi- 
ples. ‘There was no suggestion of an “ account stated.” 
and no such cause of action was alleged. The proof 
was supposed to relate to an issue for the recovery of 
the fair value of chattels sold and delivered. To say 
that chattels were ordered ” which when itemized on 
some unauthenticated list or paper “ aggregated” in 
dollars the amount corresponding to the plaintiffs’ 
claim, is to dispense with the necessity of proof as to 
delivery or acceptance, and of proof as to value or 
agreed price. 

These elements are essential factors in proofs as to a 
sale and delivery and of the amounts recoverable 
therefor. 

It does not progress towards these factors to read 
copies of unproved original accounts; and the initial 
incompetency of such copies is fortified when con- 
sidered in connection with the illegitimate purpose for 
which they are offered. 

The absence of the plaintiffs’ original account was 
not explained. The faithfulness or existence of any 
such original accounts was not shown, nor was the ne- 
cessity or propriety of resorting to proofs from the 
plaintiffs’ books, or to other secondary evidence, in any 
wise hinted at. Moreover, such books, even if admis- 
sible, would not of themselves supply evidence of the 
value of chattels which they might describe. 
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The salutary rules which pronounce the conditions 


‘upon which a plaintiff may adduce his own books in 


his own behalf are elementary, and not to be lightly 
relaxed. 

The effect in the case at bar of violating these rules 
was to permit an unproved copy of an unproved list or 
account to be read in evidence for the purpose of ar- 
riving at an aggregate value of certain chattels, and for 
the purpose of proving such value, as well as the de- 
livery of such chattels, and of proving and recovering 
interest upon the aggregate moneys stated in such an 
unauthenticated paper. The effect, therefore, of the 
ruling of the Court below was to dispense with compe- 
tent proofs of actual delivery and of true value from 
the lips of witnesses having knowledge of such delivery 
and of such value. 

The reception of such evidence (fol. 90), it is conti- 
dently submitted, was error, and should reverse the 
judgment. 5 

The authorities are overwhelming that the account 
offered was inadmissible. 


a. Because it was a copy. Gale vs. Nevins, 2 Me- 
Lean, 469. Ellicott vs. Chapman, 1 Cr. C. C., 419. 
Wallace vs. Bradshaw, 6 Dana, 387. Drummond vs. 
Hyams, Harp. S. C., 268. 


b. There was no evidence who made the entries. 
Tunno vs. Rodgers, 1 Bay S. C., 480; Elms vs. Chevis, 
2 McCord (S. C.), 349; Marton vs. Fyffe, Dudley, Geo., 
16. 


c. There was no evidence that the books were fair. 
Burke vs. Wolfe, 6 Jones & Spencer, N. Y., 263. 


d. Or that the entries were made at the time. Penn. 
vs. Watson, 20 Mo., 13; Bower vs. Smith, 8 Geo., 74; 
‘Toomer vs. Gadson, 4 Strobh. (S. C.), 193. 
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¢. That there were any other dealings. Corning vs. 
Ashley, 4 Denio, 354. 


f. The original books were not produced. Churchill 
vs. Fullian, 8 Iowa, 45. 


g. Nor of an account stated. There is no proof that 
the account was ever delivered, and if there were, that 
would not make it an account stated without proof of 
nequiescence, which is lacking (Irving vs. Young, 1 S. & 
S., 33; Stenton vs. Jerome, 54 N. Y., 480; Lockwood 
vs. Thorne, 11 N. Y., 170). 

The reception of evidence as to interest was error for 
which the case should be reversed. This evidence 
seems to have been received upon the theory that there 
was an open account. An open account does not bear 
interest in the absence of a special agreement (Marsh 
vs. Fraser, 37 Wis., 149; F. L., ete. Co. vs. Mann, 4 
Robt. (N. Y.), 356; Williams vs. Hersey, 17 Kan., 18 ; 
Noe vs. Hodges, 5 Humph. (Tenn.), 103). 


VIII. 


For the reason, assigned, the judgment should be re- 
versed and un new trial ordered to be had in conformity 
with the true rules by which the defendant's actual 
damages shall be ascertained. 

N. V. March 6th, 2889. 

Henry Epwin TREMAIN, 
Mason W. TYLER, 
For Plaintiff in Error. 
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1 At a stated term of the circuit court of the United States 
within and for the sixth judicial circuit and the western 
division of the southern district of Ohio, begun and held at the court- 


* rooms, in the *. Cincinnati, in the division and district afore- 
15 said, on the first Tuesday of October, being also the sixth day of that 


month, in the year of our Lord one thousand eight hundred and 
eighty-five, and in one hundred and tenth year of the Independence 
of the United States of America—preseut, the Honorable George R. 
Sage, one of the judges—among the proceedings had were the fol- 
lowing, to wit: 


GeorGE M. Peters, Complainant, 
v8. 
Tne Active MANvuFACTURING CoMPANY, In Equity. No. 3630. 
Respondent. 


Be it remembered that heretofore, to wit, on the twenty-first day 
of April, in the year of our Lord one thousand eight hundred and 
eighty-four, came the said complainant herein, the said George M. 
Peters, as aforesaid, by Wm. Hubbell Fisher and Jason W. Firestone, 
his solicitors, and filed in the clerk’s office of the court aforesaid in 
this his certain bill of complaint herein, and which said bill of 

complaint so as aforesaid filed is clothed in the words and 
2 figures as follows, to wit: 


3 Bill of Complaint. 
Circuit Court of the United States for the Southern Districtof Ohio: 
Western Division. In Equity. a 


GeorGE M. PETERS 
v8. 
Tue ActTIvE MANUFACTURING CoMPANY. 


To the honorable the judges of the circuit court of the United States 
for the southern district of Ohio, western division : 


George M. Peters, a citizen of the State of Ohio and residing at 
the city of Columbus, in said State, brings this his bill of complaint 
against The Active Manufacturing Company, a corporation organized 
under and by virtue of the laws of the State of Ohio, and as such 
having its principal office in the city of Cincinnati, in the county of Bs 
Hamilton and State of Ohio; and thereupon your orator complains ag 
and says— | 1 

That on and prior to the seventeenth day of July, A. D. 1883, he 
was the original and first inventor or improvements in dies for 
making dash frames, fully described in the letters patent hereinafter 
mentioned, and which had not been known or used before his said 

. invention, and which, at the time of his application for letters patent, 
as hereinafter mentioned, had not been for more than two 
4 years in public use or on sale with his consent and allowance. 

And your orator further shows unto your honors that your 


N 
* * 8 “i 24 > 
„ N 2 8 EAA 1 a , * , a 

oy * Pia rss — W EF % 
7 ere tas > 


2 GEORGE M. PETERS vs. THE ACTIVE MANUFACTURING CO. 
orator, being so as aforesaid the first inventor and discoverer of said 
improvements, and being also a citizen of the United States, did, on 
July 17th, A. D. 1883, upon due pee therefor, obtain letters 
patent of the United States for said invention, in due form of law, 
under the seal of the Patent Office of the United States, signed by 
the Secretary of the Interior and countersigned by the Commissioner 
of Patents of the United States, bearing date the day and year last 
aforesaid and numbered 281,553, whereby there was granted and 
secured to your orator, his heirs, administrators, or assigns, or in- 
tended so to be, for the term of seventeen years from and after the 
date of said letters patent, the full, exclusive right and liberty of 
making, constructing, using, and vending to others to be used the 
said invention and improvements as set forth in said letters patent, 
which are now of record in the Patent Office of the United States, 
and by virtue whereof your orator became and now is the sole owner 
of all the rights and privileges granted and secured or intended to 

be granted and secured in and by the said letters patent, as 
5 by the said letters patent, or a duly authenticated copy thereof, 

here in court to be produced, will more fully appear. 

And your orator further shows unto your honors that by virtue of 
the premises your orator became and now is the sole and exclusive 
owner of said letters patent and the inventions and improvements 
described therein, and of all the rights and privileges granted and 
secured or intended to be granted and secured thereby, and that 
since he became the owner thereof as aforesaid he has invested 
and expended large sums of money and has been to great trouble 
in and about said invention and for the purpose of carrying on the 
business of manufacturing vehicle dashes to be sold as independent 
articles of manufacture, and also for the purpose of carrying on the 
business of manufacturing vehicle dashes to be applied to vehicles 
manufactured, by your orator and making the same profitable to 
himself and useful to the public, and that the said invention has 
been and is of great benefit and advantage, and that great numbers 
of vehicle dashes have been manufactured, by the use of said in- 

vention, by the Peters Leather Dash Company and the Co- 
6 lumbus Buggy Company, of the city of Columbus, State of 
Ohio, and of which firms your orator is a member, and 
sold by said Peters Leather Dash Company and by said Columbus 
Buggy Company, in part as attached to vehicles made by them and 
for the largest part as independent articles of manufacture, to great 
advantage to the public, and that the public have generally ac- 
knowledged and acquiesced in the aforesaid rights of your orator, 
and your orator believes that he will realize and receive large gains 
and profits therefrom if infringement by said defendants by said de- 
fendant and its confederates shall be prevented. 
7 Yet the said defendant, well knowing the premises and the 
rights secured to your orator aſoresaid, but contriving to 
injure your orator and to deprive him of the benefits and advan- 
tages which might and otherwise would accrue unto him from said 
invention, after the issuing of the letters patent aforesaid and before 
the commencement of this suit, did, as your orator is informed and 


wine fe, 


inst the will of 


believed, without the license or allowance and 


your orator, and in violation of his ri and in infringements — 4 


the aforesaid letters patent No. 281,553, unlawfully and wrongfully 
and in defiance of the rights of your orator, make, construct, 
use the said invention in manufacturing great numbers of vehicle 
dashes, and did sell the said dashes and supplied the market there- 
with, and that it is still threatening to use and does use the said in- 
vention to a great extent— 
8 All in defiance of the rights acquired by and secured to 
your orator as aforesaid, and to his great and irreparable loss 
and injury, and by which he has been.and still is being deprived of 
great gains and profits which he might and otherwise would have 
obtained, but which have been received and enjoyed, and are being 
received and enjoyed, by the said defendant by and through his 
aforesaid unlawful acts and doings. 

And your orator further shows unto — honors, on information 
and belief, that said defendant, The Active Manufacturing Com- 
pany, sold large quantities of dashes made by the use of said inven- 
tion and improvements, and has a large quantity of said dashes on 
hand which it is offering for sale, and has by the use of said inven- 
tion made and realized large — and advantages therefrom, but 
to what extent and how much exactly your orator does not know, 
and prays a discovery thereof. 

And your orator says that the use of the said invention by said 
defendant, and its preparation for and avowed determination to con- 
tinue the same, — its other aſoresaid unlawful acts in di 

and defiance of the rights of your orator have the effect to 
9 and do encourage and induce others to venture to infringe 
said patent in oe — of your orator’s rights. 

And your orator further shows unto your honors that he 
has caused notice to be given to said defendant of said infringe- 
ments, and of the rights of your orator in the premises, and re- 
quested it to desist and refrain therefrom ; but it has disregarded 
said notice, and refused to desist from said infringements and still 
continues to use the said invention in making dashes in great 
quantities. 

And forasmuch as your orator can have no adequate relief ex- 
cept in this court, to the end, therefore, that the said defendant may, 
if it can, show why your orator should not have relief hereby 
— — may. upon its oath and — 2 e its best and utmost 

nowledge, remembrance, information, and belief, full, true, di 
and perfect answers make to the premises, and to all the se 
matters hereinbefore stated and charged, as fully and particularly 
as if severally and separately interrogated as to each and every of 
said matters, and may be compelled to account for and pay to your 
orator the profits by it acquired and the damages su 
10 by 2 orator from the aforesaid unlawful acts. 

o the end, therefore, that the said defendants may, if they 
can, show why your orator should not have the relief prayed for, 
and full, true, direct, and perfect answers make (but not under oath), 
according to its best and utmost knowledge, remembrance, informa- 
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4 GEORGE M. PETERS VS. THE ACTIVE MANUFACTURING co. 


tion, and belief, and from the information of its clerks, agents or 
workmen : 

Firstly. Whether since July 17th, 1883, and before the 10th day 
of April, 1884, the said defendant has made or caused to be made, a 
die (viz., an upper die and a lower die or two opposing dies) for 
making dashi — or portions of said frames like the set of dies 
shown in figure one of the drawing accompanying said letters patent 
No. 281,553 and described in those portions of the printed specifica- 
tions of said patent which relates to and are descriptive of the said 
set of dies; and, if not, then how said dies made by the defendant 
resembles and how far they differ from the said set of dies de- 
scribed in said figure one of said drawings and in those portions of 
the said specification of said patent which relates thereto. 

Secondly. Whether since July 17th, 1883, and prior to the 10th 

day of April, 1884, the said defendant has made or caused to 
11 be made a die (viz., an upper die and a lower die or two 

opposing dies) for making dash frames like to the set of dies 
shown in figure two of the drawing accompanying said letters patent 
and described in those portions of the printed specifications of said 
patent which relates to and are descriptive of the last-named set of 
dies; and, if not, then how said dies made by the defendant resem- 
ble and how far they differ from the said set of dies described in said 
figure two of said drawings and in those portions of the said specifi- 
cation of said patent which relates thereto. 

Thirdly. Whether since July 17th, 1883, and prior to April 10th, 
1884, the said defendant has, in the city of Cincinnati aforesaid, 
used in making dash frames or portions of dash frames a die (viz., 
an upper die and a lower die or two opposing dies) like to the set of 
dies shown in figure one of the drawing of said patent and described 
in those portions of the specification which relates to and are de- 
scriptive of said set of dies; and, if not, then how said dies used by 
the defendant resemble and how far they differ from the said set of 
dies described in said figure and in those portions of the specifica: 

tion of said patent which relate thereto. 
12 Fourthly. Whether since July 17, 1883, and prior to April 

10th, 1884, the said defendant has, in the city of Cincinnati 
aforesaid, used in making dash frames or portions of dash frames a 
die (viz., an upper die and a lower die or two opposing dies) like to 
the set of dies shown in figure two of the drawing of said patent and 
described in those portions of the specification which relates to and 
are descriptive of said set of dies; and, if not, then how said dies 
used by the defendants in making dash frames or portions thereof 
resemble and how far they differ from the said set of dies described 
in said figure two of said drawings and in those portions of the said 
specification of said patent which relates thereto. 

And your orator prays that said defendant, The Active Manufact- 
uring Company, and its servants, agents, attorneys, and workmen, 
and each and every of them, may be restrained and enjoined, pro- 
visionally and perpetually, by the order and injunction of this hon- 
orable court, from directly or indirectly making, constructing, using, 
vending, delivering, working, or putting into practice, opera- 
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13 ation, or use, or in anywise counterfeiting or imitating the 

said invention or any part thereof or any die or dies for 
making dash frames made in accordance therewith or like or simi- 
lar to those which it has heretofore made; and that the said defend- 
ant may be decreed to pay the costs of this suit; and that your orator 
may have such further relief or such other relief as to this 2onorable 
court shall soem meet and as shall be agreeable to equity. 

May it please — honors to grant unto your orators the writ of 
injunction, as well provisional as perpetual, issuing out of and under 
the seal of this honorable court, eommanding, enjoining, and re- 
straining the said defendant, The Active Manufacturing pany, 
and its servants, agents, attorneys, and workmen, and each and every 
of them, as is hereinbefore in that behalf prayed. 

May it please your honors to grant unto your orator the writ of 
subpcena, issuing out of and under the seal of this honorable court. 
directed to the said defendant, The Active Manufacturing Com- 

pany, commanding it, by a certain day and under a certain 
14 penalty, to be and appear in this honorable court, then and 

there to answer the premises and to stand to and abide such 
order and decree as may be made against it. 


And your orator will ever pray, &c. 
GEORGE M. PETERS. 


WM. HUBBELL MITCHELL anp 
JASON W. FIRESTONE, 
Compl’t’s Sol’r-, and of Counsel. 


County of Franklin, Eastern 
of the Southern District of Ohio, 


On this 12th day of April, 1884, before me personally appeared 
George M. Peters, the above-named complainant, who, being by me 
first duly sworn, doth de and say that he has read the foregoing 
bill of complaiut subscribed by him and knows the contents . 
and that the same is true of his own knowledge, except as to the 
matters therein stated on information and belief, and as to these 


matters he believes it to be true. 
GEORGE PETERS. 


Sworn to by the said George M. Peters and by him subseribed in 
presence on tis 12th day of April, A. D. 1884. 
[sea] W. SCOTT JONES, | 
Notary Public. 


16 And afterward, to wit, but on the day and year last afore- 

said, was issued out of the clerk’s office of the court aforesaid 
in this cause our certain subpœna in chancery, directed to the 
marshal of the district aforesaid and against said defendant 
herein, the said The Active Manufacturing Company as aforesaid, 
and which said subpeena in chancery so as aforesaid issued and di- 
rected is clothed in the words and figures as follows, to wit: 
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GEORGE M. PETERS VS. THE ACTIVE MANUFACTURING CO, 


Subpoena. 


UniItTED STATES OF + OMe} * 
District of Ohio, 


The President of the United States of America to the marshal of 
the southern district of Ohio, Greeting: 


You are hereby commanded to summon the Active Manufactur- 
ing Company, citizen of and resident in the State of Ohio, if it be 
found in your district, to be and appear in the circuit court of the 
United States for the southern district of Ohio aforesaid, at Cincin- 
nati, on the first Monday in July next, to answer a certain bill in 
chancery filed and exhibited in said court against it by George M. 
Peters, citizen of and resident in the State of Ohio; hereof you are 
not to fail under the penalty of the law thence ensuing. 

And have you then and there this writ. 

Witness the Honorable Morrison R. Waite, Chief Justice 

17 of the United States, this twenty-first day of April, A. D. 1884, 

and in the 108th year of the Independence of the United 
States of America. 

Attest : 

[L. s.] WM. C. HOWARD, Clerk. 


MEMoRANDUM.—The said defendant is required to enter its ap- 
pearance in this suit in the clerk’s office of said court on or before 
the first Monday of June, 1884, otherwise the said bill may be taken 


pro confesso. 
WM. C. HOWARD, Clerk. 


(Endorsed :) $50.00 has been deposited as security for all costs for 
which the plaintiff may be liable in this suit. 


And afterward, to wit, on the 23d day of April, in the year last 
aforesaid, came the said marshal of the district aforesaid and re- 
turned the said the foregoing subpoena into the clerk’s office of the 
court aforesaid, with his proceeding thereon endorsed, clothed in 
the words and figures as follows, to wit: 


Marshal's Return. . 


Received this writ at Cincinnati, Ohio, on April 21st, 1884, and 
served the within-named “The Active Manufacturing Company ” 
by 9 a true copy hereof, with the endorsements thereon, to 

E. W. Brownell, as president, and copy to George Montieth, 
18 as secretary and treasurer, of said Active Manufacturing Com- 
pany (each personally), at Cineinnati, Ohio, on April 22d, 


1884. 
LOT WRIGHT, 
U S. M., S. D. O., 
By C. E. TWIFORD, Deputy. 
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And afterward, to wit, on the 3ist day of May, in the year last 
said defendan 


aforesaid, the appearance of solicitors for the t afore- 
said was made herein in words and figures as follows, to wit: . 


| | Appearance of Def s Solicitors. 
United States Circuit Court, Southern District of Ohio. In Equity. 


Georce M. Perers 
— us. ‘ two. 3630 & 3631. 
AcTIVE MANUFACTURING Co. 


William C. Howard, Esq., clerk U. S. circuit court, S. D. O. 


Sir: Please enter our appearance for the defendants in the abo 

entitled causes (Nos. 3630 and 3631.) 

Respectfully, STEM & PECK. 
Cincinnati, May 31st, 1884. 


And afterward, to wit, on the 2ist day of July, in the year last 
aforesaid, came the said defendant herein, the said The Active Man- 
ufacturing Co., as aforesaid, by its said solicitors, the said Stem & 

Peck as aforesaid, and filed in thesaid the clerk’s office of the 

19 court aforesaid in this cause its certain answer to the said bill 

of complaint so as aforesaid heretofore filed herein, and 

— which said answer so as aforesaid filed is clothed in the words and 
figures as follows, to wit : 5 


20 Answer. 
Circuit Court of the United Sou Southern District of Ohio. In 
uity. 


GrorGce M. Peters 
vs. . 3630. 
AcTIvVE MANUFACTURING Co. 


The answer of the Active Manufacturing Company, defendant, to 
the bill of complaint of George M. Peters, complainant. 


This respondent, now and at all times hereafter, saving and re- 3 
serving to itself all and all manner of benefit and advantage of ex- 3 
2 ception that may be had or taken to the manifold errors, uncertainties, 
; and insufficiencies in the said bill of complaint contained, for an- 
swer thereto, or to so much and such parts thereof as it is advised 
| it is material or necessary for it to answer, says: 
First. It admits that letters patent of the United States for an 
a alleged improvement in dies for making dash frames were issued 
and delivered to George M. Peters July 17th, 1883, which letters 
patent were numbered 281,553, but it denies that said alleged im- 
rovement was new or useful; denies that it had not been be 
ore known and used; denies that it had not been in ic use 
and on sale for more than two years prior to the application of 
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the said Peters for letters patent; denies that the application 
21 for said letters patent was made in due form of law; denies 

that there was thereby secured to the said Peters, or to his 
heirs or assigns, the full and exclusive right and liberty of making, 
using, and vending to others to be used the said alleged invention 
described in said patent, or any right or rights whatsoever, and 
avers, upon information and belief, that the said alleged invention 
had been in public use and on sale in this country for more than 
two years before the alleged application of Peters for letters patent 
therefor, and had been abandoned to the public. 

Second. It denies that said letters patent are valid, or any rights, 
exclusive or otherwise, of the said Peters thereunder, and avers that, 
in view of the state of the art at the date of the alleged invention 
by the said Peters of said alleged improvements described and 
claimed in said letters patent, the same were not novel and did not 
constitute any patentable invention. 

Third. It denies, on information and belief, that since the issuing 
of the said letters patent No. 281,553 the said complainant has in- 
vested and expended large sums of money and has been to great 
trouble in and about said alleged invention, and that the same has 
been or is of great benefit or advantage, or that great numbers 

of vehicle dashes have been manufactured by the use of the 

22 said invention by the Peters Leather Dash Company and the 

Columbus Buggy Company, to the great or any advantage to 

the public, or that the ublic have generally acknowledged or ac- 

uiesced in the alleged and pretended rights of complainant, or 

that he would have made and realized large gains and profits or 

any gains and profits from said alleged invention but for the pre- 
tended infringement of this respondent. 

Fourth. It denies that it has infringed or is infringing said letters 
patent or any part thereof, or has used or is using or intending to 
use the alleged ——. invention or any material part thereof, or 
has made or realized any profit or ad vantage therefrom, or has in 
any way violated the rights of complainant herein; and it further 
denies that it has received any notice whatsoever of infringement 
upon the rights of complainant, as alleged in the bill of complaint. 

Fifth. It avers, on information and belief, that the said George M. 
Peters was not the original and first inventor of the alleged improve- 
ments in dies for making dash frames claimed in letters patent No. 
281,553 or any material or substantial part thereof; that the same 

and all material parts thereof had been shown and described 
23 in letters patent and printed publications and had been in 

public use or on sale in this country prior to his alleged 
invention or discovery thereof. 

And, further answering, this defendant says, on information and 
belief, that the said alleged improvements claimed in letters patent 
No. 281,553 were described and shown in the following letters patent 
and printed publications long prior to the alleged invention thereof 
by the said Peters: 

No. 193,236, granted W. N. Fisher — 17th, 1877, forging and 
welding; No. 221,208, granted Charles H. Babcock Nov. 4th, 1879, 
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for dies making flap axles; also in a public work entitled “Ameri- 
can Mechanical Dictionary,” published by Hurd and Houghton in 
New York in 1877, under the title of “ Die,” and in various other 
letters patent and printed publications, the names, numbers, and 
dates of which this defendant is now endeavoring to ascertain and 
craves leave to add hereto as soon as discovered. 

Sixth. It avers, upon information and belief, that said alleged 
improvements were for more than two years prior to the alleged 
application of said Peters for letters patent thereon known to and 

publicly used in the United States by the following-named 
24 persons and at the following-named places, to wit: 

At Columbus, Ohio, by the Peters Leather Dash Company 
and the Columbus Buggy Company, whose places of business are 
now in said Columbus and who may there be found ; at Cincinnati, 
Ohio, by James Murdock, Jr., F. J. P. Brackett, Simon Ross, Frank 
Thomas, Herman Bannegarten, Ignatius Hoefle, Jr., Albert M. 
Dressell, George Block, G G. Wright, and —— Williams, all of 
whom reside and may now be found at said Cincinnati. 

Seventh. It avers that the alleged improvements described and 
claimed in letters patent No. 281,553 were not new nor invented by 
the said Peters, but were long prior to the alleged invention thereof 
by the said Peters known to and publicly used by the following- 
named persons at the following-named places, to wit: : 

At Syracuse, New York, by H. J. Burhart, who now resides and 
may be found at said Syracuse ; at Cincinnati, Ohio, by James Mur- 
dock, Jr., F. J. P. Brackett, Simon Ross, Frank Thomas, Herman 
Bennegarten, Ignatius Hoefle, Jr., Albert M. Dressell, George Block 

G G. Wright, and —— Williams. alf of whom reside and 
25 aor te found at said Cincinnati, and by many others whose 
names and places of residence are at present unknown to this 
defendant, but which it is endeavoring to ascertain and craves leave 
to add hereto as soon as discovered. , 

Eighth. It avers that the dies it is now using or others substan- 
tially like them were used by this defendant at Cincinnati, Ohio, 
long prior to the alleged discovery or invention by the said Peters 
of the dies described ard claimed in said letters patent No. 281,553. 

Ninth. Defendant says that the same devices and the same com- 
bination of devices that are described and claimed in said letters 
patent, and operating in substantially the same manner, were, lo 

rior to the pretended invention or discovery thereof by the sai 
Peters, old and well known and extensively used in forging and 
welding and other metal working, and that it required no inven- 
tion to apply or adapt such old and well-known devices to the form 
and construction of dash frames, but consisted merely in applyin 
or adapting such old and well-known devices to the making o 
dash frames, which application or adaptation required no invention 

or exercise of the inventive faculty on the part of the said 
26 Peters; wherefore the said letters patent No. 281,553 were 
null and void. 

Tenth. With respect to the various interrogatories attached to 
the * the complaint, as to whether the defendant has made, 
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used, or caused to be made or used, between the 17th day of July, 
1883, and the 10th day of April, 1884, dies in accordance with the 
drawings therein referred to, this defendant answers in the nega- 
tive. | 
Eleventh. Further answering, defendant insists that complainant 
is not entitled to the relief prayed for in its said bill of complaint, 
without which that there is any other matter, cause, or thing in 
the said bill of complaint contained material or necessary for this 
defendant to make answer unto, and not hereinbefore sufficient! 
answered, confessed, or avoided, is true. 
Allof which matters and things defendant is ready to aver, main- 
tain, and prove as this honorable court may direct, and prays to 
be hence dismissed with its costs in this behalf sustained. 
ACTIVE MANUFACTURING CO., 
Per GEORGE MONTEITH, Secreary. 


27 STATE OF OHIO, N ins 
County of Hamilion,, 


On this 21st day of July, 1884, personally appeared George Mon- 
teith, secretary of the Active Manufacturing Company, the within- 
named respondent, who, being duly sworn, says that he has read the 
foregoing answer and knows the contents thereof, and that the same 
are true, except as to the matters therein — on information and be- 
lief,and as to these he believes them to be true. 

GEO. MONTEITH 


Subscribed and sworn to before me this 19th day of July, 1884. 
[SEAL. ] CHARLES E. BROWN, 
Notary Public in and for Hamilton County, Ohio. 


28 And afterward, to wit, on the 2d day of September, in the 

year last aforesaid, came the said complainant — aforesaid, 

by his said solicitors aforesaid, and filed in the clerk’s office of the court 

aforesaid in this cause his certain replication to the said the fore- 

going answer of the said defendant so as aforesaid heretofore filed 

erein, and which said replication so as aforesaid filed is clothed in 
the words and figures as follows, to wit: 


29 Replication. 
Circuit Court of the United States, Southern District of Ohio, West- 
ern Division. In Equity. 


Gro. M. Peters 7 
v8. wo 3630. 
Tue AcTIvE MANUFACTURING CoMPANY. 


The replication of the above-named complainant to the answer of 
the above-named respondent. 


This repliant saving and reserving to himself, now and at all times 
hereafter, all and all manner of benefit and advantage of exception 
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which may be had or taken to the manifold insufficiencies of said 
answer, for ae thereunto says that he will aver, maintain, 
and prove his bill of complaint to be true, certain, and sufficient in 
law to be answered unto, and that the said answer of the said de- 
fendant is uncertain, untrue, and insufficient to be replied unto by 
this repliant, without this, that any other matter or thing whateo- 
ever in the said answer contained material or effectual in the law 
to be replied unto, and not herein and hereby well and sufficiently 
replied unto, confessed and avoided, traversed or denied, is 
30 true; all which matters, and things this repliant is and will 
be ready to aver, maintain, and prove as this honorable court 
shall direct, and humbly prays as in and by his said bill he has 


already prayed. 
WM. HUBBELL FISHER axp 
JASON W. FIRESTONE, 


Solicitors for Complainant. 


31 And afterward, to wit, on the second day of December, in 

the year last aforesaid, came the said complainant herein 
aforesaid, by his solicitors aforesaid, and filed in the clerk’s office of 
the court aforesaid in this cause certain depositions of sundry per- 
sons theretofore taken on behalf of said complainant, and which 
said depositions so as aforesaid filed are clothed in words and figures 
as follows, to wit: 


32 Circuit Court of the United States for the Southern District 
of Ohio, Western Division. In Equity. 


GEORGE M. PETERS 
v8. No. 3630. 
AcTIVE MANUFACTURING COMPANY. 


The respondent will take notice that the complainant will examine 
witnesses in the above-named cause, under the 67th rule in equity, 
as amended, before Jno. W. Strehli, . notary and special ex- 
aminer, at the office of Wm. Hubbell Fisher, Eg. at 12 and 13 
Wiggins bl’k, Cincinnati, Ohio, on Tuesday, the eighteenth day of 
November, 1884, beginning said examination at 10 o’clock a. m. of 
said day and continuing from * to day until 9 


M. H — — SOF 
icitor for i 
Received copy. 
Nov. 15, 1884. 
STEM & PECK, 
Per RECTOR, 


Solicitor- for Respondent. 
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33 Circuit Court of the United States for the Southern District of 


Ohio, Western Division. In Equity. 


GEORGE M. PETERS 
vs. No. 3630. 


THE AcTIVE MANUFACTURING COMPANY. 


Examination of witnesses on behalf of the complainant, under the 
67th rule in equity, as amended, pursuant to the annexed notice. 


Present: Wm. Hubbell Fisher and Jason W. Firestone, for the 
complainant, and Chas. M. Peck, for the respondent. 


By request of parties, it is ordered that the depositions be taken 
by question and answer. 


Ricuarp G. Woop, a witness produced on behalf of the complain- 
ant, being first duly sworn, deposeth and saith, in answer to inter- 

atories propounded to him by Jason W. Firestone, Esq., of coun- 
me for the complainants, as follows: 


Met on November 18th, as per notice attached. 
Adjourned to meet to-morrow a. m., November 19th, 1884. 
| JNO. W. STREHLI, 
Notary & Examiner. 


Adjourned by consent until to-morrow, November 20th, 1884. 
f SEAL. | JNO. - STREHLI, 
otary & Examiner. 


34 The further taking pf these depositions is adjourned by 
consent until Nov. 21st, 1884, — a. m. 
JNO. W. STREHLI, 
Notary and Examiner. 


Nov. 21st, 1884. 
Met pursuant to adjournment. 


Present : Same parties. 


Ques. 1. State your name, age, residence, and occupation. 

Ans. Richard G. Wood; 39 years of age; Cincinnati, Ohio; occu- 
pation, machinist, dash-maker, and buggy manufacturer. 

Ques. 2. During what number of years does your experience in 
the above lines extend ? 

Ans. I was a machinist from 1860 to 1878. From 1878 to 1881 
I was in the dash-machine business, and from the fall of 1880 and 
winter of 1881 made dashes for the Louis Cook Manufacturing 
Company and others till the summer of 1883, and was with the 
Active Manufacturing Company part of the winter of 1883 & 1884. 

Ques. 3. Where were the Active Manufacturing Company then 
doing business and has it since been in business at the same place? 

Ans. No. 13 Home street, Cincinnati, Ohio, and has since been 
doing business at the same place. 
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8 
Ques. 4. What kind of goods does the Active Manufacturing Com- 
pany make? 
35 Ans. Buggy dashes and fenders. 
Ques. 5. Have you or not been familiar with the machinery 
used by it in the manufacture of dashes? 

Ans. I am. 

Ques. 6. Please state what kind of a device suid company used for 
welding the iron frame of dashes, if a 

Ans. 9 used a power hammer. Different forms of dies fitted 
in them. They make what is known as the “lap weld.” A variety 
of sizes and styles are made with “lap-weld” dies. In part, all their 
welding is done on that principle. 

Ques. 7. Describe the kind or kinds of iron said company used in 
the manufacture of its dashes. 

Ans. Their footless dash is made of oval iron, except the lower 
bar, which is made of channel iron. I believe it is about 3 wide, 
about 4+ thick—the channel rolled down about one-half the thick- 
ness, say 3. Their solid foot dashes are made of all oval iron, all 
over, of different sizes. 

Ques. 8. Please describe the kind of dies, if any, you saw in use 
by said company prior to April 19th, 1884. 

Ans. I saw dies used there last fall—October and November, 1883, 

I think it was—for forging the corners of their footless dashes; 
36 also dies for welding the center bar. I saw them in con- 

stant use during the spring and summer of 1884. Their cor- 
ner die was made of steel, consisting of two steel blocks, one upper 
and one lower. The channel iron and‘oval iron, which was to be 
welded together, laid about balf way in each block. Projecting 
tongue extending down from the upper die passed the face of the 
upper die, so that it struck first or about the same time the bottom 
of the channel of the lower rail of the dash frame, and as the weld 
is closed ther the tongue prevents the surplus iron from getting 
down into the channel, and when the weld is completed the web in 
the channel iron will be wedged down very thin where the slot is 
to be punched, leaving a smooth, perfect face for the punch to com- 
plete the corner. The grooves in the other die, which welds the 
middle bar, are T-shaped, for both welding the oval and the channel 
iron. Those are about the form of dies used for making footless 
dash frames. For making foot dashes the grooves are prepared for 
oval iron only. 

Ques.-9. Can you produce a model illustrating the kind of dies 
you have been describing as used by the Active Manufacturing 
Company for welding dash frames for footless dashes? And, if so, 
please do so. 

Ans. Here is about a full-sized model for dies. 


Witness here refers to wooden model — the top die with 
37 projeeting tongue for wedging down slot to be punched, which 
witness calls “die No. 1,” and “die No. 2” is the lower die. 


This sample, No. 3, is the oval and channel iron, after it is welded 
together, showing how projecting tongue of die No. 1 — wedged seat 
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for slot — to be punched when completed. Model No. 2 shows how 
— — in the hammer and the action of the dies executing 
the work. 


Complainant’s counsel now offers in evidence the dies produced 
by the witness and asks the notary to mark them Complainant’s 
Exhibit No. I, and also the model showing how the dies are held in 
— — and asks the notary to mark it Complainant’s Exhibit 

o. 2. 

Complainant’s counsel now offers in evidence letters patent No. 
281,553, dated July 17th, 1883, granted to Geo. M. Peters for im- 
provements in die for making dash frames, and asks the notary to 
mark it Complainant’s Exhibit No. 3. 


In answer to cross-interrogatories propounded to him by Mr. 
Cuas. M. Peck, counsel for respondent, witness answers as follows: 


X Ques. 10. How long have you known of lap welding by the use 
of dies in various kinds of work ? 
Ans. About 15 years. 
~ X Ques. 11. It is not, then, a new thing, and has not been 
38 ſor the past fifteen years, to your knowledge, to lap weld by 
the use of dies and a power-pressure hammer? 
Ans. For lap welding only, either by hand or power, it is not 


new—older than I am. 
RICHARD G. WOOD. 


* to and subscribed before me this 21st day of November, 
D. 1884. 
[SEAL. ]} JNO. W. STREHLI, 
Notary Public and Special Examiner, Hamilton County, Ohio. 


The further taking of these depositions is adjourned until 2 o'clock 


for dinner. 
JNO. W. STREHLI, 
Notary & Examiner. 
39 U. S. Circuit Court, Southern Dist. of Ohio, Western Division. 
In Equity. 
Geo. M. Peters 
v8. No. 3630. 
THE AcTIVE MANUFACTURING COMPANY. ) . 


ComPpLAINANT’s Exuisit No. 3. John W. Strehli, Notary Public & 
Special Examiner, Hamilton Co., Ohio. 


UnitTep STATEs OF AMERICA. 
No. 281,553. 


To all to whom these presents shall come: 


Whereas George M. Peters, of Columbus, Ohio, has presented to 
the Commissioner of Patents a petition praying for the grant of let- 
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ters patent for an alleged new and useful improvement in dies for 
making dash frames, a deseription of which invention is contained 
in the specification, of which a copy is hereunto annexed and made a 

rt hereof, and has complied with the various requirements of law 
in such cases made and provided ; and whereas, upon due examina- 
tion made, the said claimant is adjudged to be justly entitled to a 
patent under the law : 

Now, therefore, these letters patent are to grant unto the said 
George M. Peters, his heirs or assigns, for the term of seventeen 
years from the seventeenth day of, July, one thousand eight hun- 
dred and eighty-three, the exclusive right to make, use, and vend 
— — in vention throughout the United States and the Territories 

ereof. 

In testimony whereof I have hereunto set my hand and caused 


the seal of the Patent Office to be affixed, at the city of — | 
Lord one 


ton, this seventeenth day of July, in the year of our 

sand eight hundred and eighty-three, and of the Independence of 

the United States of America the one hundred and sigh th. 
T 


[sEAL.] H. M. 
Secretary of the Interior. 
Countersigned : 
E. M. MARBLE, 


Commissioner of Patents. 


40 Unrrep Srates Patent OFPFIce. 


Georce M. Peters, of Columbus, Ohio. 
Die for Making Dash- Frames. 


Specification forming part of Letters Patent No. 281,553, dated July 
17, 1883; application filed December 7, 1880. (No model.) 


To all whom it may concern: ä 

Be it known that I, George M. Peters, of the eity of Columbus, in 
Franklin county, and State of Ohio, have invented certain new and 
useful improvements in the manufacture of dash-frames, of which 
the following is a specification : 

The principal object of my invention is to provide an efficient and 
useful method of welding the end bars of a metal dash-frame to the 
bottom rail, and a method by which the bottom rail of the dash is 
strengthened at the weld and at the portion of said rail to which the 
dash-foot is to be attached. 

Another object of my invention is to provide a means by which a 
recess is formed in the bottom rail, preparatory to punching said 
rail, to receive the bolt or other attachment which secures the dash- 
foot to the bottom rail, the operation of forming the recess being 
— at the same time that the end bar is welded to the bottom 
rai 


The several features of my invention and the various advan 
arising from them, when used together or otherwise, will be herein- 
after more fully set forth. 
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That portion of my invention which relates to dash-frame corners 
such as can be produced by means hereinafter described is covered 
by claims which formed a part of this specification, and which now, 
at the direction of the Hon. Commissioner of Patents, have been 
transferred to and form part of an application for Letters Patent of 
which this is a division. 

Referring to the drawings forming part of this specification, Fig- 
ures 1 and 2 represent two different sets of dies for welding the end 
bar tothe bottom rail of a dash-frame. Each of these figures repre- 
sents the upper and lower die, and also shows the dies placed face 
to face, as they are when the weld is completed. Figs. 3, 4, and 5 
represent different forms in which the end of the end bar may be 
made and the relative position in which it is placed with reference 
to the bottom rail of the frame preparatory to welding. Fig. 6 is a 
view, looking down on one end, of the — rail, showing its ap- 

arance after the end bar has been welded to it by the use of my 
invention. Fig. 7 represents the lower corner of a dash-frame, show- 
ing a recess in the lower rail as made by the use of my invention. 
Fig. 8 represents a section of the lower rail of a dash with a dash- 
foot attached, showing a recess in said rail sufficiently wide and 
deep to receive the nut which secures the dash-foot to the rail. 

In Fig. 1, A represents the lower die, and A’ the upper die. In 
the center of the figure the dies are shown in section, said section 
being taken through the dotted lines zz. The dies A and A’ are 
provided with channels or depressions a to receive the end bar of 
the frame, and a’ to receive the bottom rail. The channelsa and a’ 
of the die A coincide with the like channels in the die A’ when the 
two dies are placed together, as in the center of Fig. 1. 

From the bottom of the depressions a’ in the dies A and A“ rise 
the tongues as, which, like the depressions a, coincide with each 
other when the two dies are placed together. These tongues a? 
preferably do not rise quite to the level of the face of the dies, so 
that when the dies are placed together a slight space will be left be- 
tween the two tongues, as shown. 

I preferably so form the tongues a? that when the dies A and A’ 
are placed together said tongues will approach closer to each other 
at that portion of themselves which forms that portion of the web in 
the lower bar which is to be punched through to receive the bolt or 
other device whereby the dash-frame is connected to the foot or 
vehicle, than at any other point. The object of such a formation of 
the tongues is to make the web left in the bottom rail thinner in 
that portion of said rail where perforations are to be made to receive 
the bolts which secure the dash-foot to the frame, substantially as 
shown by the dotted lines in Fig. 6, this web being in other por- 
tions — left of a uniform thickness. One of the objects of 
thus maikng the web thin, as described, is to enable it to be more 
readily punched or otherwise perforated. By means of these dies a 
recess is formed in either side of the bottom rail, which recess cor- 
— with the tongues a? of the dies. Fig. 2 represents a slightly- 
different form of dies, B representing the lower die, and B’ the upper 
die, the two dies being placed face to face, and shown in section in 
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the middle of the figure, said section being taken — 
41 the lines . The die B’ is formed like the die A’, having the 
depressions ö b’, corresponding to the depressions a and a’, 
with the exception that the tongue &, springing from the bottom of 
depression 6’, and corresponding to the tongue a’, projects slightly 
beyond the face of the die B’. 
he die B has the depressions 5 b’, which correspond to the de- 
pressions a a’ of the die A, and which coincide with the like depres- 
sions in the die B’ when the two dies are placed ther, as in the 
center of Fig. 2. The depression.’ in the die B is not provided 
with a tongue, as is the case with the depression a’, but in all other 
respects the die B is like the die A. By means of the dies B and B’ 
a recess is formed in one side of the bottom rail of the dash-frame 
— to the tongue 5? of the die B'; but the die B having 
no corresponding tongue, no recess is formed in the side of the bot- 
tom rail against which the die B presses, as will be obvious from 
the sectional view in Fig. 2. 

In some instances it will be desirable to make the tongue ““ or 
tongue a® proportionately broader than is shown in Fig. 2, in order 
to form the recess in the bottom rail of the frame sufficiently wide 
to receive the nut into which the bolt which secures the dash-foot 
to the frame is secured, as illustrated in Fig. 8, in which figure C 
represents the bottom rail of the dash-frame; D, the dash-foot; d, 
the bolt which secures the foot to the frame, and d’ the nut into 
which said bolt is screwed. 

Instead of the continuous tongues a* , a row or series of studs 
may be used to form a number of smaller recesses which may be 
readily converted into perforations to receive the bolt which secures 
the dash-foot to the frame; but this latter construction is not so de- 
sirable as the continuous tongue, for the reason that where studs 
instead of a tongue are used perforations can only be made at defi- 
nite points, and the lateral adjustability of the foot will not be so 
perfect as it is when the continuous tongue is used, as by the use of 
the latter perforations can be made at any point in the recess formed 
by said tongue. Another reason why a continuous tongue is prefer- 
able to such studs is because the latter are liable to be more 
rapidly worn down in use than the tongue. If a continuous tongue 
be imployed, it need not necessarily be so long as is herein de- 
scribed, but its length may be varied to suit the manufacturer. 
These tongues may, if desired, be made of such a shape as to form 
a recess with a concave bottom, instead of the shape herein described. 

When the end bar is to be welded to the bottom rail, it (the end 
bar) may be left straight, as shown in Fig. 3; but I preferably bend 
the lower end ofthe end bar, as shown in Figs. 4 and 5, before welding, 
in order to have more metal at the point of unison, and also that 
the grain of the end of the end bar may run parallel to the grain of 
the bottom rail, thereby securing a more perfect weld. By the use 
of my invention this surplus metal is forced to the upper and lower 
side of the recess formed by the tongue a? or &, thickening the bot- 
tom rail at these points, as shown in Fig. 6, and strengthening it at 
the ayn — * most strength is needed—viz., at the point of weld- 
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ing—and the portion to which the dash-foot is to be attached. I 
am thereby enabled to use a much lighter bottom rail and through- 
out the balance of the frame than I otherwise could do. To enable 
this bottom rail to be thickened at the points above mentioned, the 
bottoms of the recesses a’ and 0’ in the dies are preferably deepened 
toward and at the point where they respectively meet the vertical 
recesses a and ö. The bottom rail, previous to the welding to it of 
the end bar, may be either a round or oval bar, or of any desirable 
shape, or a plain bar without channel, as in Fig. 3, or a bar chan- 
neled on both sides, as in Fig. 4, or channeled on one side only, as 
in Fig. 5, in either of which cases the corner of the frame will pre- 
sent the appearance represented in Figs. 6 and 7, or any similar or 
other special form desired, if the dies are so made, having a recess 
on one or both sides of the lower rail, according as the dies B B’ or 
A A’ are used. If the lower rail to be used is channeled on one or 
both sides previous to welding, the tongue a? or b will not permit 
the channel to be obliterated wholly or partially when the end 
bar is welded to the bottom rail; but, as before stated, the surplus 
metal obtained by the lap, or, if the tongue is placed so far away 
from the lap as not to touch it, from the metal pressed out by the 
tongue as it penetrates or sinks into the bar, is forced to the upper 
and lower sides of the channel. When the end bar and bottom rail 
are to be welded together, the ends of both are brought to the re- 
quired degree of heat and placed between the dies, which are then 
brought forcibly together, which welds the two ends a and 
forms the recess in one or both sides of the bottom rail, as before 
stated, at one operation. 

Should the manufacturer desire, he may place the tongue a? so 
far away from the point of welding that none of the surplus metal 
of the lap will be pressed into the lower rail at the sides of the de- 
pression made by the tongue; yet if the part, where the depression 
or channel is to be made be located near enough to the end of the 
lower rail where the weld is to be made, to be heated at the same 
heat with which the weld is to be made, the tongue would be of 
value in forming a channel, or in preserving a channel alread 
formed, in the lower rail, and in reducing the thickness of the we 
in the lower rail, where the perforations are expected to be made. 

What I claim as new and of my invention, and desire to secure 
by letters patent, is— 

1. The combination, substantially as before set forth, of the two 
dies having opposing angularly-joined depressions a a’, and a 
tongue, a’, in the depression a’ of either or both dies. 

2. The combination, substantially as before set forth, of the two 

les having opposing — — depressions a a’, and 

42 a tongue a’, in the depression of either or both dies, the 

depressions a’ deepening toward their junctions with the 
depressions a. 

. The combination, substantially as before set forth, of the dies 
having opposing angularly-joined depressions a a’, and a tongue, as, 
in either or both of the said depressions, the face of said tongue or 
tongues being inclined. 
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G. M. PETERS. 
DIE FOR-MAKING DASH FRAMES. 


No. 281,853. CQ, C4 wa Patented July 17, 1883. 
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4. The combination, substantially as before set forth, of the dies 
having opposing angularly-joined depressions a a’, and a tongue, 
as, in either or both of the said depressions, the depressions a’ 
deepening toward their junctions with the depressions a, and the 
face of the tongue or tongues being inclined. 
GEORGE M. PETERS. 
Witnesses : 
A. S. LUDLOW. 
E. R. HILL. 


(Here follows diagram marked p. 43.) 


44 STATE OF Onio, } a 
County of Hamilton, { ~* 


I, John W. Strehli, a notary public within and for said county, 
selected to act as special examiner, under the 67th rule in equity, as 
amended, in the cause stated in the caption, do hereby certify that 
the foregoing examination was had pursuant to the annexed notice, 
at the office of Wm. Hubbell Fisher, Esq., rooms 12 and 13 Wi 
gins’ Block, Cincinnati, Ohio, on November 18th to Nov. 21st, 1 

I further certify that at the said time and place I was attended 
by Richard G. Wood, witness produced on behalf of the complain- 
ant, he being of sound mind and lawful age, and the said witness 
being, previously to the commencement of his deposition, by me 
duly cautioned and solemnly sworn to testify the truth, the whole 
truth, and nothing but the truth, and the deposition hereinbefore 
appearing was by me reduced to writing in the presence of and read 
over by me to said witness, and was thereupon subscribed by said 
Richard G. Wood in my presence. 

I further certify that I am not of counsel nor attorney nor relative 
of either of the parties to this cause, nor in any manner interested 

in the result thereof. 


45 In testimony whereof I have hereunto set my hand and 

affixed my seal of office this 21st day of November, 1884. 
[SEAL. ] JOHN W. STREHLI, 
Examiner and Notary Public, Hamilton County, Ohio. 

Costs 

Notary 920 .ncncocescncconscn 2 90 

WRREES 3 — — 2 50 

85 40 


46 Circuit Court of the United States for the Southern District 
of Ohio, Western Division. In Equity. 


Gro. M. Peters 
3630. 


v3. 
Tux AcTIVE MANUFACTURING CoMPANY. 
The respondent will take notice that the complainant will exam- 
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ine witnesses in the above-named cause, under the 67th rule in 
equity, as amended, before Jno. W. Strehli, Esq., notary and special 
examiner, at the office of Wm. Hubbell Fisher, Esq., # 12 & 13 
Wiggins’ BI’k, Cincinnati, Ohio, on Friday, the 28th day of Novem- 
ber, 1884, beginning said examination at 10 o’clock a. m. of said day 
and continuing from day to day until completed. 
WM. HUBBELL FISHER, 
Solicitor for Complainant. 
Received copy. 
Nov. 25, 1884. 
| STEM & PECK, 


Per RECTOR, 
Solicitor for Respondent. 
47 Circuit Court of the United States for the Southern District 
of Ohio, Western Division. In Equity. 


Go. M. PETERS 
vs. No. 3630. 
THE AcTIVE MANUFACTURING COMPANY. 


Examination of witnesses on behalf of the complainant, under 


the 67th rule in equity, as amended, pursuant to the annexed 
notice. 


Present: Wm. Hubbell Fisher and Jason W. Firestone, for the 
complainant, and Arthur Stem, for the respondent. 

By request of parties, it is ordered that the depositions be taken 
by question and answer. 


JoHN MrstEL, a witness produced on behalf of the complainant, 
being first duly sworn, deposeth and saith, in answer to interroga- 
tories propounded to him by Jason W. Firestone, Esq., of counsel 
for the complainant, as follows: 


Question 1. State your name, age, residence, and occupation. 

Answer. My name is John Mestel; age, 23 years; 133 Charlotte 
St.; occupation, cleaning castings. 

Ques. 2. State whether or not vou ever worked for the Active 

Manufacturing Company of Cincinnati, Ohio. 
48 Ans. Yes, sir. 
Ques. 3. While in its employ what did you do? 

Ans. Straightening dash frames when I first commenced to work 
there. Then I was a helper on the hammer in welding dash 
frames. 

Ques. 4. What kind of a hammer did they use? 

Ans. Steam hammer, with dies to make the weld in dash frames. 

Ques. 5. When did you commence helping to make these welds ? 

Ans. About two years ago I commenced helping to run the ham- 
mer, and after that I ran the hammer myself and had a helper. 

Ques. 6. Please describe the dies used in the hammer by the Ac- 
tive Manufacturing Company, and in so doing you may refer to 
any of the models already offered in evidence in this case. 
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Ans. There was an upper and lower die, each with a groove to 
receive the dash corner, and the top and lower dies each had a 
tongue like the tongue shown in Compl’t’s Exhibit No. 2, to which 
witness reſers. 

Ques. 7. When did you quit working for the Active Manufactur- 
ing Company ? 

Ans. Last day I worked there was the 3d of July, 1884. 


In answer to cross-interrogatories propounded to him by 
49 — Stem, Esq., counsel for respondents, witness answers 
as follows: 


X Ques. 8. Where and how were you employed before you entered 
the employ of the Active Manufacturing Company ? 
Ans. I worked at Simmonds’ carriage factory—putting on springs 
and putting gearings together. 
X Ques. 9. Were you ever — in iron working or welding 
before you worked for the Active M’f’g Co.? 
Ans. I worked just as I said—down at Simmonds’. 
X Ques. 10. Did you do any welding anywhere before that time ? 
Ans. No, sir. 
Cin’t1, Onio, Nov. 28, 84. 
The witness refused to sign his deposition. 
[SEAL. ] JNO. W. STREHLI, 
Notary & Examiner, Hamilton County, Ohio. 


50 Joun Doy.e, a witness produced in behalf of complainants, 
being first duly sworn, in answer to interrogatories pro- 
pounded to him by Jason W. Firestone, answers as follows: 


Ques. 1. State your name, age, residence, and occupation. 

Ans. My name is John Doyle; residence, 302 W. öth street; age, 
22 years old; occupation, making hat-racks. 

Ques. 2. State whether or not you ever worked for the Active 
Manufacturing Company of Cincinnati, Ohio. 

Ans. I have. 

Ques. 3. What did you do? 

Ans. I straightened carriage dash frames. 

Ques. 4. When did you quit working for said company ? 

Ans. Last August a year ago—about that time. 

Ques. 5. While working for the said company did you or not ever 
see it work—men using a hammer with dies for welding the corner 
irons of dash frames? 

Ans. Yes, sir. 

Ques. 6. Please describe the kind of dies used by suid workmen 

in welding the corner-irons of dash frames, aud in so doing 
51 you may refer to any of the models in evidence in this 
case. : 

Ans. This is the kind of dies witness refers to, Complainant’s Ex- 
hibit No. 2, the lower die also having a tongue like the upper die, as 
shown in part No. 1 of said exhibit. The tongue, however, comes 
out flush with the side of the die, and also comes out flush with the 


2 R sip . 


= 
aes 


22 GEURGE M. PETERS VS. THE ACTIVE MANUFACTURING CO. 


channel in the die which receives the oval iron of the dash-frame. 
Witness here refers to the point which I have indicated by an ink 
line on said model (part No. 1). 
[sEAL.] JNO. W. STREHLI, 
Not y & Examiner. 


Ques. 7. When did you commence working ſor the Active Manu- 
facturing Company? 

Ans. in the year 1881, in the month of March. 

Ques. 8. How soon after you commenced working there did you 
know of those dies being used there ? 

Ans. I noticed them all the time while I worked there. 


In answer to cross-interrogatories propounded to him by Mr. Ar- 
THUR STEM, the witness answers as follows: 


X Ques. 9. The dies used there, then, were not exactly like this 
wooden mode-, Comp’t’s Exhibit No. 1? 
Ans. Not exactly like it. 
52 X Ques. 10. Did they use different forms of dies ? 
Ans. No, sir; that is all the kind I saw. 
JOHN DOYLE. 


Sworn to before me and subscribed in my presence this 28th day 
of November, A. D. 1884. 
[SEAL. ] JNO. W. STREHLI, 
Notary Public and Special Examiner, Hamilton County, Ohio. 


53 STATE OF OHIO, N 2. 
County of Hamilton, 


I, John W. Strehli, a notary public within and for said county, 
selected to act as special examiner, under the 67th rule in equity, as 
amended, in the cause stated in the caption, do hereby certify that 
the foregoing examination was had, pursuant to the annexed notice, 
— #12 & 13 Wiggins’ Bl'k, Cincinnati, Ohio, being the offices of 
Wm. Hubbell Fisher, on Friday morning, November 28th, 1884. 

I further certify that at the said time and place I wasattended by 
John Doyle and John Mestel, witnesses produced on behalf of the 
complainant, they being of sound mind and lawful age, and the said 
witnesses were, previously to the commencement of their depositions, 
by me first duly cautioned and solemnly sworn to testify the truth, 
the whole truth, and nothing but the truth, and the depositions 
hereinbefore appearing were by me reduced to writing in the pres- 
ence of and read over by me to said witnesses, and the deposition of 
said John Doyle was thereupon subscribed by him in my presence, 
but the said John Mestel refused to sign his deposition. 

I further certify that I am not of counsel nor attorney nor rela- 

tive of either of the parties to this cause, nor in any manner 
54 interested in the result thereof. 
In testimony whereof I have hereunto set my hand and 
affixed my seal of office this 28th day of November, 1884. 
[SEAL. ] JNO. W. STREHLI, 
Special Examiner & Notary Public, Hamilton County, Ohio. 
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55 And afterward, to wit, on the 19th day of December, in 

the year last aforesaid, an entry was made upon the journal 
of the court aforesaid in this cahse, and which said entry so as 
aforesaid made is clothed in the words and figures as follows, to wit: 


Gronda M. Peters 


vs. In Equity. 3630. 
THe ActTivE MANUFACTURING Co. 


This day this cause came on to be heard upon — of com- 
plainant for further time to take his testimony, and the court being 
advised in the premises, doth grant complainant twenty days ad- 
ditional time from this day in which to take his testimony. 


56 And afterward, to wit, on the 31st day of January, A. D. 1885, 

came the said complainant herein aforesaid, by his said solicitors 
aforesaid, and filed in the clerk’s office of the court aforesaid in 
this cause certain depositions theretofore taken on his behalf, and 
which said depositions so as aforesaid filed are in the words and 
figures clothed as follows, to wit: : a 


57 Cireuit Court of the United States for the Southern District 
of Ohio, Western Division. In Equity. 


GeorGeE M. Peters 
ra. No. 3630. 
Tak AcTIVE MANUFACTURING CoMPANY. 


The respondent will take notice that the complainant will ex- 
amine witnesses in the above-named cause, under the 67th rule in 
equity, as amended, before Ira H. Crum, Esq., notary and special 
examiner, at the office of Jason W. Firestone, No. 85 South High 
street, Columbus, Ohio, on Tuesday, the thirtieth day of December, 
1884, beginning said examination at ten o’clock a. m. of said day 
and continuing from day to day until completed. 

WM. HUBBELL FISHER anp 
J. W. FIRESTONE, 


Solicitors for Complainant. 


Received copy Dec’r 26, 1885, Cincinnati, O. 
STEM & PECK, 
Solicitor for Respondent. 
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58 Circuit Court of the United States for the Southern District 
of Ohio, Western Division. In Equity. 


GEORGE M. PETERS 
vs. No. 3630. 
THe AcTIVE MANUFACTURING COMPANY. 


Examination of witnesses on behalf of the complainant, under the 
67th rule in equity, as amended, pursuant to the annexed notice. 


Present: Jason W. Firestone, for the complainant, and —— ——, 
for the respondent. 

By request of parties, it is ordered that the depositions be taken 
by question and answer. 


Frep. WEADON, a witness produced on behalf of the complainant, 
being first duly sworn, deposeth and saith, in answer to interroga- 
tories propounded to him by Jason W. Firestone, Esq., of counsel 
for the complainant, as follows : 


Ques. 1. State your name, age, residence, and occupation. 

Ans. Fred. Weadon ; age, forty-five; superintendent of machine 
— and machinery for the Peters Dash Company at Columbus, 
Ohio. 

Ques. 2. Who compose the firm of the Peters Dash Com- 

ny? 
59 Ans. As far as I know, George M. Peters, C. D. Firestone, 
and O. C. Peters. 

Q. 3. What business are the Peters Dash Company engaged in, 
and where is their factory located ? 

Ans. They are engaged in manufacturing iron frames, leather- 
covered dashes, and also buggies, at Columbus, Ohio. 

Q. 4. Are you familiar with the kind of machinery and devices 
used by the said company in making the iron frames for their 
leather-covered dashes ? 

Ans. Yes, sir; I am. 

Q. 5. Please describe the kind of dies used by said company in 
the construction of their dashes. 

A. The dies are made of blocks of steel, with tongues in the im- 
pressions ; in some dies one tongue and in some two tongues; one 
tongue in the upper die block and one in the lower, where two 
tongues are used; where but one tongue is used it is formed in the 
upper die block. 

Q. 6. What shape of iron do said company use in the manufact- 
ure of their dashes ? 

A. The dashes, when constructed, are composed of top and side 
rails, which are made of oval iron, and the bottom rail of the frame 
is made out of what is known as channel iron—that is, iron with 

side walls connected by a thin web in the centre ; this iron is 
60 channeled on both sides. 
a 2. 7. Can you produce an iron frame dash ; and, if so, please 
o so. 
A. I can; here is the iron frame called for in the question. 
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(Complainant's counsel now oſſered in evidence the frame 
duced by the witness and asks examiner to mark it Weadon’s Ex- 
hibit ; which is done accordingly. 

IRA H. CRUM, 


Notary and Examiner. 


Q. 8. Please examine Complainant’s Exhibit Number Three, the 
same being the patent sued on in this case, and I call your atten- 
tion particularly to the figures number one and two in the drawing 
thereof, and state how far, if at all, said figures illustrate the kind 
of dies in use by said company. 

Ans. I have examined the drawings called for by the question, 
and, as I understand them, the dies used by the said company are 
exactly like the dies illustrated by the figures No. 1 and 2 of the 
drawing and the same as I have heretofore attempted to describe. 

Q. 9. In practical operation, what use and advantage do you 
61 find in the construction of the dies you have described and 
referred to in making the welds of dash frames? 

Ans. As I have before stated, the lower bar is constructed of chan- 
nel iron, the walls constructed by a thin web of metal, and this 
channel iron is used so that after the dash is constructed, and either 
befure or after the iron frame is covered with leather, the lower rail 
or channel bar can be easily perforated in the channel part so as to 
receive a bolt for the purpose of attaching a separable dash foot to 
the dash frame. The dies thus formed close around the walls of 
this channel bar in making the weld, and the tongue of the die fits 
into the channel between the walls and prevents the hot metal from 
filling the channel, and thus preserves the iron and the web in its 
normal shape, so that it can be readily punched, and thus prevents 
the metal from flowing in and makes a perfect weld, and will pre- 
vent the channel from being obliterated, and the surplus iron is 
forced out toward the edges or thick portions where the weld is 
made, thus compacting the metal at the thick ends, making a much 
better weld than — be made without the use of the tongue, ſor 
if the tongue in the die were not used the metal would fill the chan- 

nel and prevent punching and also flow away from the cor- 
62 ner where weld is made, and then, owing to scarcity of metal, 
would make an imperfect weld. 

Q. 10. Is George M. Peters, the patentee named in Complainant’s 
Exhibit Number Three, the same George M. Peters referred to by 
you as being a member of the firm of the Peters Dash Company? 

A. Yes, sir; he is the same person. | 

Q. 11. Do you know of anything else of interest or importance to 
either of the parties to this suit; and, if so, state fully anything 
you desire to add. 

Ans. I know of nothing further in regard to this suit. 

FRED. WEADON. 


63 Also Epwin H. Mooney, of lawful age, a witness produced 


on behalf of the complainant, being first duly sworn, deposes 
as 3 
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Q. 1. State your name, age, residence, and occupation. 
A. My name is Edwin H. Mooney ; my age is twenty-seven years ; 
my residence is Columbus, Ohio; I am by occupation a dash-maker, 
and was for many years last past foreman in the dash-finishing de- 
partment of the Peters Dash Company. 

Q. 2. Are you familiar with the kinds of machinery used by the 
said company in the manufacture of dashes ? 

Ans. I am. 

Q. 3. Please examine Complainant’s Exhibit Number Three, being 
the patent sued on in this case, and especially figures one and two 
of the drawings thereof, and state what device said drawings repre- 
sent? 

Ans. I have examined the drawings in the exhibit referred to in 
the question and, as I understand them, they correctly illustrate 
the dies used by the Peters Dash Company in making the welds of 
their iron-framed dashes. 

Q. 4. State, if you know, when the Peters Dash Company 
64 first commenced using the dies illustrated by the drawings 
referred to. 

Ans. The dies were invented by Mr. George M. Peters about Jan- 
uary, 1879, and soon thereafter they were put in practical operation 
in the factory of the Peters Dash Company, and have been in con- 
stant and practical use ever since. 

Q. 5. State, if you know, how many dashes the Peters Dash Com- 
pany have made by using the dies aforesaid ? 

Ans. They have manufactured, in round numbers, about seven 
hundred thousand (700,000). 

Q. 6. Do you know anything else of interest or importance to 
either of the parties to this suit? And, if so, state fully anything 
you may desire to add. 

Ans. I know of nothing further. 


GEORGE M. PETERS VS. THE ACTIVE MANUFACTURING CO. 


EDWIN H. MOONEY. 


65 STaTE oF Onio, \ 
County of Franklin, { ~° 


I, Ira H. Crum, a notary public within and for said county, se- 
lected to act as special examiner under the 67th rule in equity, as 
amended, in the cause stated in the caption, do hereby certify that 
the foregoing examination was had, pursuant to the annexed notice, 
at the office of Jason W. Firestone, No. 85 South High street, Colum- 
bus, Ohio, on Tuesday, the thirtieth day of December, 1884. 

I further certify that at the said time and place I was attended b 
Fred. Weadon and Edwin H. Mooney, witnesses produced on behalf 
of the complainant, they being of sound mind and lawful age, and 
the said witnesses being, previously to the commencement of their 
depositions, by me duly cautioned and solemnly sworn to testify the 
truth, the whole truth, and nothing but the truth, and the deposi- 
tions hereinbefore appearing being by me reduced to writing in the 
presence of and read over by me to said witnesses, and being there- 
upon subscribed by them in my presence. 
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66 I further certify that I am not of counsel, nor attorney, nor 
relative of either of the parties to this cause, nor in any man- 
ner interested in the result thereof. | 
In testimony whereof I have hereunto set any hand and affixed 
my seal of office this 30th day of December, 1884. 


[SEAL.] IRA H. CRUM, 
Notary Public and Special Examiner. 
Fees : 
Notary ſees $6 00 
Witness fees: 
Fred. Weadon 1 50 
Edwin H. Mooney 1 50 
Total fees 9 00 
[sEAL. ] IRA H. CRUM, 
Notary Public and Special Examiner. 
67 And on, to wit, the 22d day of January, in the year last 


aforesaid, came the said defendant herein aforesaid, by its 
said solicitors aforesaid, and filed in the clerk’s office of the court 
aforesaid certain depositions heretofore taken on its behalf in this 
cause, and which said depositions so as aforesaid filed are in the 
words and figures as follows, to wit: ; 


68 Circuit Court of the United States for the Southern District of 
Ohio. In Equity. 


Gro. M. Peters 
v8. 
ActTIvE M'r'd Co. 
Examination of witnesses on behalf of the defendant, under the 
67th rule in equity, as amended, before Edward W. Rector, who 


is hereby agreed upon as special examiner under said rule, at 
Cincinnati, Ohio, thie. 16th day of Jan’y, 1885. 


Present: Wm. Hubbell Fisher, Esq., of counsel for the complain- 
ant, and Arthur Stem, Esq., of counsel for the defendant. 


By request of parties, it is ordered that these depositions be taken 
by question and answer. 


F. J. P. Brackett, a witness produced on behalf of the defendant, 
being first duly sworn, deposeth and saith, in answer to in : 
tories propounded to him by ARTHUR Srew, Esq., of counsel for 
defendant, as follows: 


Question 1. State vour name, age, residence, and occupation. 
Answer. F. J. P. Brackett; age, 36; residence, Covington, Ky.; 
occupation, sup’t of Lomas Forges Bridge Works, manu rers of 
iron bridges and all class of iron work. 


No. 3630. 
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69 Q. 2. How long have you been engaged in that class of 
business ? 

Ans. More or less, since 1868. 

Q. 3. Is it customary in your business to forge together pieces of 
iron of different shape in such a way as to preserve the shape of 
each or either at the point of connection ? 

Ans. Yes, sir; it is. 

Q. 4. Can you mention some of the different shapes that it is 
customary to weld together in such a way that the shape at each or 
either is preserved ? 

Ans. Rounds to half rounds; flats to flats; rounds to squares; 
ovals to flats; channels to rounds—in fact, the shape of the iron 


does not hinder or prevent their being forged together either in a 


straight line or at an angle, and almost, if not all, shapes are joined 
to each other either at an angle or in a straight line or in curves. 

Q. 5. How is this usually done? 

Ans. It is usually formed by welding in dies or otherwise, but is 
sometimes formed or joined together by splice or when a temporary 
connection is made. 

Q. 6. How are dies for this purpose usually secured ? 

Ans. Any ordinary die-sinker can fourm them upon instruction of 
what is required. 

Q. 7. I now show you letters patent No. 281,553, granted 
70 Geo. M. Peters July 17, 1883, pat ask you whether there is 
. anything moore as requiring invention in the construction 
of the dies therein described and claimed. 


Counsel for complainants object to that fact of the foregoing ques- 
tion, which calls for the opinion of the witness as to the question of 
invention. 


Ans. I should think not, because the dies are formed or sunk the 
same as any other dies would be to form any other shapes at right 
angles, save the difference in the shape of the die required for the 
difference in the shape of the material used. 

Q. 8. In welding channelled iron to other forms of iron, how is the 
channel usually preserved? 

Ans. By a form or die made to the shape of the channel, by hav- 


ing hollow places or recesses cut to receive the flanges and high 


flue or tongue to form the web on the thin part of the channel. 

Ques. 9. How long, to your knowledge, has it been customary to 
weld channel iron to other forms of iron by means of dies provided 
with recesses and tongues? 

Ans. I should say, from memory, about eight or ten years. 

Ques. 10. Is there anything moved in welding two such pieces of 
iron together at an angle? 

Ans. No,sir; no more so than welding an oval to a round 
71 or other form of iron at an angle, or two flat pieces. 

Q. 11. Supposing you had occasion to weld together at an 
angle two such pieces of iron as are now shown you and marked De- 
fendant’s Exhibits “A” and “ B,” which are now offered in evidence, 
would there be any difficulty or would it require any invention to 
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make dies ſor the purpose so as to preserve the channel at the point 
of 33 of the two pieces, either in a straight line or at an 
angle 


Counsel for eum plain- ts objects to question as incompetent. 


Ans. I should say not. If the two pieces were brought to us at 
our shop we could weld them without destroying their shape. 

Q. 12. Could any die-sinker, under the circumstances, construct 
such dies as defendant’s Exhibit C,“ now offered in evidence? 

Ans. I should say so. l 

Ques. 13. How long has channelled iron been in common use, to 
your knowledge, for mechanical purposes ? 

Ans. Fifteen years or more, I should say, from memory. 

Q. 14. Has it ever, within your memory, been considered either 
novel or particularly ingenious to construct dies adapted to weld 
together pieces of channelled iron and pieces of different shapes? 


Objected to as irrelevant. 
Ans. No, sir. 


72 Cross- examined by Mr. Fisn kn, of counsel for complainant : 


X Q. 15. How long have you been employed by the Lomas Forge 
and Bridge Work ? 

Ans. About five years. 

X Q. 16. What did you do before you worked for the Lomas Forge 
Bridge Works? | 

Ans. I worked for the Cincinnati 9 Company ; the Clinton 
Smith Bridge Company, Clinton, Iowa; Chicago Iron Bridge Works, 
Chicago; Boston and Albany railroad, and others. 

X Q. 17. Please mention the others referred to in -our last answer. 

Ans. Steam Plow Works of Farmington, Illinois. 6 

X Q. 18. What kind of work did you do for the Boston and Al- 
bany railroad ? 

Ans. I worked in the master mechanic’s office and also in the 
shop; served my time there us a machinist. 

* Q. 19. What class of forging does the Lomas Bridge Company 
do? 

Ans. A great many different classes, both heavy and light, and a 
great amount of die forging. 

XQ. 20. Is the work the said company does what is known as 
hammer forging? 

Ans. Yes, sir; both hammer and pressed forging. 

X Q. 21. Do you mean to say that you have seen the dies de- 

scribed in patent 211,553 before you testified in this suit ? 
73 Ans. No, sir; not those particular dies. 
X Q. 22. Have you ever seen any dies just like those de- 

scribed in this patent ? : 

7 Ans. No, sir; not exactly like those described in this patent. 

X Q. 23. Have you ever been engaged in the manufacture of car- 
riages or in the carriage business! 

Ans. No, sir; but have made considerable amount of dies for. 
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makiug carriage forgings; have made of jour shape some few 
special forgings. | 

X Q. 24. When did you first begin to make these special forgings? 

Ans. About four or five years ago; the exact time I could not 
state from memory. 

X Q. 25. Did you make the die marked Defendant’s Exhibit “C” 
in this suit? 

Ans. No, sir. 

X Q. 26. Did you or your company ever make any dies for the 
Active Manufacturing Company ? 

8 Ans. I think we have. 

X Q 27. About how long ago did you or your company begin 
making dies for the Active Company ? 

Ans. I could not answer this question without reference to the 
books, as the dies we made for the Active Company were very few, 
and it has been a long time since we made any for them; have not 
made any this last year I know. 


X Ques. 28. Those questions and answers in the foregoing 

74 testimony which relate to whether there is invention in the 

devices described in and covered by letters patent 281,553 are 
objected to as incompetent and immaterial. 


Redirect examination by Mr. Stem: 


Q. 28. What do you mean by “ not exactly like those,” in answer 
to Ques. 22? 
A. I gave that answer because it would be impossible for me to 


see dies exactly like those unless they were used for exactly the 


same works. : 

Q. 29. Have you seen dies similar to those shown in the patent— 
that is, (with angular depressions and tongues of various shapes? 
By similar I do not mean exactly like them, but for welding chan- 
nelled iron. 7 

Ans. I have used dies for welding round iron to channelled iron, 
but not in exactly the same form as that. 

Q. 30. Were the dies constructed with a tongue to preserve the 
channel in the iron; and how long since you used them? 

Ans. About five or six years; they were constructed to save the 
shape of the channel. 


Recross-examinations: 


X Q. 31. Now, Mr. Brackett, describe the dies you say you have 
used and which you referred to in you last answer and in your an- 
swer to question 29, and state the purpose for which they were used. 

Ans. They were used for the purpose of welding a screw 

75 end on the end of a channel, moth were made in the form of 
the channel, and were used by a blacksmith on an anvil. A 
bottom die was placed in the hole of the anvil and a top die was 
held by a smith; on account of two pieces used at a time it was done 
in this way. 


— 


X Q. 32. Describe the difference between these dies described in 
your last answer and those shown in complainant's patent, 281,553. 

Ans. One was made for forming at a right angle, the other in a 
straight line; the one in the patent for an angle and the other in a 
straight line. The patent is for a double channel, and necessarily 
the shapes were different. 

X @. 33. For what purpose was the article or — poet by 
the dies which you saw used, as mentioned in Ques. 30? And if it 
has any technical name in the arts please give us that name. 

Ans. It was used as an upright or strut in an arched bridge. 

X Q. 34. Give the name of the blacksmith or blacksmiths who 
used these dies and their present residences. 

Ans. That would be an impossibility for me to do, as I don’t re- 
member. 

X Q. 35. Why cannot you remember? 

Ans. use the firm is defunct and the workmen are 
76 gone, and I don t remember anything about it beyond that 
they were used ; that is all I remember about it. 

X Q. 36. In what shop and where located were these dies used ? 

Ans. Used at Clinton, Iowa; by the way, that isn’t where they 
were used, they were used at the Cincinnati Bridge Company. The 
above statements as regards these dies are made only from memory, 
as I made the drawings for the work, and have not a distinct recol- 
lection of the exact location or when, only that they were ased. 

F. J. P. BRACKETT. 


Counsel for defendant offers in evidence certified copies of the file 
wrappers and contents of patent No. 281,553 and marks the same 
“ Defendant’s Exhibit Patent File.” 


77 And on, to wit, the 25th day of June, in the year last afore- 

said, came the said respondent herein aforesaid, by its said 
solicitors aforesaid, and filed in the said the clerk’s office of the court 
aforesaid in this cause it- certain exhibit, ndent’s “ Patent 
File,” and which said exhibit so as aforesaid filed is clothed in 
words and figures as follows, to wit: 


RESPONDENT'S Exnisit “ ResponDENT’s Patent FIE R. 


DEPARTMENT OF THE INTERIOR, 
Unitep States Patent OFFIce. 


To all persons to whom these presents shall come, Greeting 


This is to certify that the annexed is a true copy from the files of 
this office of the file wrapper and contents in the matter of the let- 
ters patent granted George M. Peters July 17th, 1883, number 
281,553, for improvement in die for making dash frames. 

In testimony whereof I, Benj, Butterworth, Commissioner of Pat- 
ents, have caused the seal of the Patent Office to be affixed this 12th 
day of January, in the year of our Lord one thousand eight hun- 
dred and eighty-five, and of the Independence of the United States 
the one hundred and ninth. 

Ir. s.] (Signed) BENJ. BUTTERWORTH, 
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78 $15 ch’k. CincinNnatTI, O., Dec. 4th, 1880. 
To Commissioner of Patents, Washington, D. C. 


Dear Sir: Enclosed please find draft No. 10780, Franklin} Bank 
of Cincinnati, on Bank of America, New York, for fifteen (15) dol- 
lars, being first Government fee, payable on filing appli’n of George 
Peters for letters patent for imp’t in the manufacture ofdash 

rames. 
Acknowledge receipt & oblige yours, &c., 
1 HUBBELL FISHER, 
er 8. 


[Endorsed :] 2%. U. S. Patent Office, Dec. 6, 1880. 


79 CINCINNATI, O., Dec. 4th, 1880. 
To Commissioner of Patents, Washington, D. C. 


Dear Sir: Enclosed please find petition, power of attorney, speci- 
fication, oath, and drawing in the matter of the application of George 
M. Peters for letters patent for improvement in the manufacture of 
dash frames. 3 

Please file, acknowledge receipt, and oblige, yours truly, 
5 * HUBBELL FISHER, 
er 8. 


[Endorsed :}] Y-. U. S. Patent Office, Dec. 6, 1880. 


1 dr. 


80 To the Commissioner of Patents: 


Your petitioner, George M. Peters, a citizen of the United 
States, and residing at the city of Columbus, in the county of Frank- 
lin, & State of Ohio, prays that letters patent may be granted to 
himself for the improvement in the manufacture of dash frames, 
set forth in the annexed specification, and he hereby appoints Wm. 
Hubbell Fisher, Esq., of Cincinnati, Ohio, or said Fisher’s accred- 
ited agent, his attorney to prosecute this application, to modify or 
change the specification and claims thereof as he, said Fisher, may 
deem expedient, to receive any letters patent therefor, and generally 
to act as fully as your petitioner could do in the preinises. 

Witness his hand this 14th day of December, A. D. 1880. 
GEORGE M. PETERS. 


81 * (Specification describing certain new and useful improve- 
ments in the manufacture of dash frames, 

Substitute H“ in invented by George M. Peters, of the city of 
ain’d’t June 8, 1883. Columbus, in the county of Franklin and 

State of Ohio. 

The principal object of my invention is to provide an efficient and 
useful method of welding the end bars of a metal dash frame to the 
bottom rail, and a method by which the bottom rail of the dash is 
strengthened at the weld and at the portion of said rail to which 
the dash foot is to be attached. 
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Another object of my invention is to provide a means by which 
a recess is formed in the bottom rail preparatory to punching said 
rail to receive the bolt or other attachment which secures the dash 
foot to the bottom rail, the operation of forming the recess being 
‘performed at the same — * that the end bar is welded to the bottom 
ö rail. 
Substitute B“ in The nature and various advantages of my 
am’d’t May 17, 1882. invention will be hereafter more fully de- 
scribed. 
Referring to the drawing forming 
82 part of this specification, Figs. 1 and 2 
represent two different sets of dies for 
welding the end bar to the bottom rail of a dash frame. Each of 
these figures represents the upper and lower die, and also shows the 
dies placed face to face, as they are when the weld is completed. 
Pigs 3, 4, & 5 represent different forms in which the end of the 
end bar may be made and the relative position in which it is placed 
with reference to the bottom ruil of the frame preparatory to weld- 
ing. Figure 6 is a view looking down on one end of the lower rail, 
showing its appearance after the end bar has been welded to it by 
the use of my invention. Fig. 7 represents the lower corner of a 
dash frame, showing the recess in the lower rail as made by the use 
of my invention. Figure 8 represents a section of the lower rail of 
a dash with a dash foot attached, showing a recess in said rail suffi- 
ciently wide and deep to receive the nut which secures the dash foot 
to the rail. - , 
83 _—siIn figure 1, A represents the lower die and A“ the upper 
die. In the center of the figure the dies are shown in sec- 
tion, said section being taken through the dotted lines X X. The 
dies A and A“ are provided with channels or depressions à to re- 
ceive the end bar of the frame, and a’ to receive the bottom rail. 
The channels a & a’ of the die A coincide with the like channels in 
the die A’ when the two dies are placed together, as in the center of 
Fig. 1. From the bottom of the depressions a’ in the dies A and A’ 
rise the tongues a, which, like the depressions a, coincide with each 
other when the two dies are placed together. These tongues a’, 
preferably, do not rise quite to the level of the face of the dies, so 
that when the dies are placed together a slight space will be left be- 
tween the two tongues as shown. 
Substitute E“ in I preferably so form the tongues a that 
am’d’ts Ap'l 2d, 1883. they will approach closer to each other at 
that portion of themselves which forms that 
portion of the webd in the lower bar which is to be punched 
84 through to receive the bolt or other device, whereby the dash 
frame is connected to the foot or vehicle, than at any other 
point, when the dies A and A’ are placed together in order that the 
web left in the bottom rail may be thinner in that ion of said 
rail where perforations are to be made to receive the bolts which 
secure the dash font to the frame, as shown by the dotted lines in 
Fig. 6, this web being left of a uniform thickness from said end 
thereof 3 — point, as Z. One of the objects of thus making the 


Insert “ D,“ Apr. 2, 
1883. 
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web thin, as described, is to enable it to be more readily punched or 
otherwise perforated. By means of these dies a recess is formed in 
either side of the bottom rail, which recess corresponds with the 
tongues aꝰ of the dies. 


GEORGE M. PETERS VS. THE ACTIVE MANUFACTURING CO, 


ig. 2 represents a slightly different form of dies, B representing - 


the lower die & B’ the upper die, the two dies being placed face to 
face and shown in section in the middle of the figure, said section 
being taken through the lines y y. The die B/ is formed like the 
die A’, having the depressions 6 5’ corresponding to the depressions 
a & a’, with the exception that the tongue , springing from the 
bottom of depression 5 and corresponding to the tongue a“, projects 
slightly beyond the face of the die B“. The die B has the 
85 depressions ö 6’, which correspond to the depressions a a’ of 
the die A, and which coincide with the like depressions in the 
die B’ when the two dies are placed together, as in the center of Fig. 
2. The depression 0’ in the die B is not provided with a tongue, as 
is the case with the depression a’, but in all other respects the die B 
is like the die A, by means of —, with the dies B & B’, a recess is 
formed in one side of the bottom rail of the dash frame correspond- 
ing to the tongue 0? of the die A’; but the die B having no corre- 
sponding tongue, no recess is formed in the side of the bottom rail, 
against which the die B presses, as will be obvious from the sectional 
view in Fig. 2. In some instances it will be desirable to make the 
tongue 6? proportionately broader than is shown in Fig. 2 in order 
to form the recess in the bottom rail of the frame sufficiently wide 
to receive the nut into which the bolt which secures the dash foot 
to the fraine is screwed, as shown in Fig. 8, in which figure C 
86 represents the bottom rail of the dash frame; D, the dash foot; 
d, the bolt which secures the bolt to the frame, and d’, the 
nut into which said bolt is screwed. 

In this figure the nut d’ is represented as being almost entirely 
within a recess formed in one side of the bottom rail of the frame. 
By this construction it will be seen that the nut d’ is concealed and 
an almost entirely even surface is presented along the face of the 
bottom rail, so that the leather covering the frame is not greatly 
bulged out by the nut. Instead of the continuous tongues a? U, a 
row or series of studs may be used to form a number of smaller re- 
cesses, which may be readily converted into perforations to receive 
the bolt which secures the dash foot to the frame, but this latter con- 
struction is not so desirable as the continuous tongue, for the reasons 
that where studs instead of said tongue are used perforations can 

only be made at definite points, and the lateral adjustability 
87 of the foot will not be so perfect as it is when the continuous 

tongue is used, as by the use of the latter perforations can be 
made at any point in the recess formed by said tongue. Another 
reason why a continuous tongue is preferable to such studs is be- 
cause the latter are liable to be more rapidly worn down in use than 
the tongue. If a continuous tongue be employed it need not neces- 
sarily be so long as is herein described, but its length may be varied 
to suit the manufacturer. These tongues may, if desired, be made 
of such a shape as to form a recess with a concave bottom instead 
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of the shape herein described. When the end bar is to be welded 


to the bottom rail it, the end bar, may be left straight, as shown in 


Fig. 3; but I preferably bend the lower end of the end bar, as shown 
in Figs. 4 & 5, before welding, in order to have more metal at the 
—— of unison, & also that the grain of the end of the end bar may 
run parullel ta the grain of the bottom rail, thereby securing a 
more perfect weld. By the use of my invention this surplus metal 
is forced to the upper & lower side of the recess formed by the tongue a* 
or &, thickening the bottom rail at these points, as shown in Fig. 6, 
aud strengthening it at the point where most strength is needed, viz., 
at the 8 of welding and the portion to which the dash foot 
88 is to attached. I am thereby enabled to use a much 
lighter bottom rail & throughout the balance of the frame 
than I otherwise could do. 
The bottom rail, previous to the weldi 
to it of the end bar, may be either a roun 
or oval bar or of any desirable shape, or a 
plain bar without channel, as in Fig. 3, or a bar channeled on both 
sides, as in Fig. 4, or channeled on one side only, as in Fig. 5, in 
either of which cases the corner of the frame will present the ap- 
rance represented in Figs. 6 & 7 or any similar or other special 
orm desired, if the dies are so made, having a recess on one or both 
sides of the lower rail, according as the dies B B’ or A A’ are used. 
If the lower rail to be used is channeled on one or both sides 
previous to welding, the tongue a® or & will 
See end of sentence, not permit the channel to be obliterated, 
next page. ? wholly or partially, when the end bar is 
welded to the bottom rail; but, as before 
stated, the surplus metal obtained by the lap, or, if the tongue is 
placed so far away from the lap as not to touch it, from the metal 
ressed out by the tongue as it penetrates or sinks into the 
89 — is forced to the upper an- lower sides of the channel. 
When the end bar & bottom rail are to be welded together the 
ends of both are brought to the required degree of heat & placed 
between the dies, which are then brought forcibly together, which 
welds the two ends together and forms the recess in one or both sides 
of the bottom rail, as before stated, at one operation. Should the 
manufacturer desire he may place the tongue a“ so far away from 
the point of welding that none of the surplus metal of the lap 
will be pressed into the lower rail at the sides of the depression 
made by the tongue, yet if the part where the depression or channel 
is to be made be located near enough to the end of the lower rail 
where the weld is to be made, to be heated at the same heat with 
which the weld is to be made, the tongue would be of value in form- 
ing a channel or in preserving a channel already formed in 
90 the lower rail and in reducing the thickness of the web in 
the lower rail where the perforations are expected to be made. 
Also the upright bar may be welded to the 
Cancelled by am'd't end of the lower rail before the dies with 
Ap’! 2d, 1883. tongues are used, and may then be submitted 
to the action of the dies having said tongue 


Insert“ C“ in am’d’t 
May 17, 1882. 
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or tongues. The lower rail may be bent previously to welding in- 
stead of the upright bar, but such a formation is evidently not so 
desirable as to bend the upright bar as described. 


Claims. 


What I claim as new & of my invention & desire to secure by 
letters patent is— 
(1.) The herein-described dies for re dash frames, said dies 
being provided with the depressions a & a® 
Erase & insert “A” and a suitable tongue or tongues, substan- 
in am’d’t June 8, 1881. tially as & for the purposes specified. 

(2.) The within-described mode of weld- 
ing the upright bar to the lower bar and of forming or deppening 
or preserving the recesses through which the device for connecting 
the foot to the dash is to pass, and consisting in placing the end of 

one of said bars against the other and subjecting the same 
91 while at a welding heat to the action of the dies A A’, sub- 
stantially as & for the purposes specified. : 
(3.) The dies, substantially as herein described, in combination with 
the lower bar and the upright bar of a dash frame, when submitted 
to the side dies at a welding heat, substantially as & for the purposes 
specified. | 
(4.) The combination of the lower bar and the upright bar of a 
dash frame at a welding heat and the dies, substantially as herein Shap 
described, for the purposes specified. 
(5.) The dies for welding ash frames, provided with depressions a 
& a’ and a tongue or tongues projecting from said depression a’, 
the portion of said tongue nearest the end of the frame rising further 
from the bottom of said depression than the portion farthest from 
the end of the frame, substantially as & for the purposes specified. 
(6.) The dies, substantially as described, provided with tongues suf- 
ciently wide to make a recess in the lower bar large enough 
92 for the reception of the nut d', substantially as and for the 
purposes specified. 
Dies and article to be (7.) The combination of the dies, etc., 
operated on. Erased. and the lower bar and the upper bar of the 
dash frame, the said bars being at a welding 
heat and the end of one of said bars having been previously bent, 
substantially as & for the purposes specified |* 


GEORGE M. PETERS, Inventor. 7 
Witnesses: . \ 
A. 8. LUDLOW. f 
E. R. HILL. 


* Words and sentences enclosed in brackets erased in original. 
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93 Strate or Onio, | 4. 
County of Hamilton, ? 


George M. Peters, the above-named petitioner, being duly sworn, 
deposes and says that he verily believes himself to be the original 
and first inventor of the improvements in the manufacture of dash 
frames described and claimed in the foregoing specification ; that he 
does not know or believe the same was ever before known or used, 
and that he is a citizen of the United States, and resides at the city 
of Columbus, in county of Frankljn & State of Ohio, and that the 
invention described and claimed in the annexed specification has 
not been patented to him nor with his knowledge or consent in any 


foreign country. 
GEORGE M. PETERS. 


Sworn to and subscribed before me this 4th day of December, 
A. D. 1880. 
[L. s.] A. S. LUDLOW, 
Notary Public for Hamilton Co., Ohio. 


[Endorsed :] 24320. Div. 13. U.S. Patent Office, Dec. 7, 1880. 


94 Manufacture of Dash Frames. Filed Dec. 7th, 1880. 
M. L. D. #21767. Room No. 6. 


DEPARTMENT OF THE INTERIOR, 
Unitep States Patent OFFics, 
Wasuinoton, D. C., Jan. 13th, 1881. 


George M. Peters, care Wm. H. Fisher, Wiggins Block, Cin., Ohio: 


This application has been examined. It is not clear what the 
dotted lines in Fig. 6 are intended to represent. 

Claim 1 is for dies provided with suitable tongues and depressions 
for welding dash frames. . 

The use of dies for welding other articles being old, as seen in 

tents D. W. N. Fisher, July 17, 1877, No. 193,236 (forging & weld- 
ing), and C. H. Babcock, Nov. 4, 1879, # 221,208 (wagon axles and 
boxes, making), there is believed to be no exercise of invention in 
making a die that will fit a dash frame. 

Claim 2, for the mode of welding, is fully met in the above pat- 
ents. 

Claims 3, 4, & 7 are for combinations of the dies with the article 
to be operated on, a form of claim which cannot be entertained. See 
Com. Dec. in case of Rob’t M. Franklin, 1873. 

Claims 5 & 6 are merely claims for so forming the die as to 
95 impart a desired shape to the article operated on. 

in view of the common use of swages by blacksmiths and 
others, no exercise of invention is perceived in making a welding die 
particularly adapted for use upon dash frames. 


The application is rejected. | 
J. W. JAYNE, Examiner. 
W. S. C. R. 


[Endorsed :] Book No. 24320. 1. Rejection. Jan. 13th, 1881. 
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96 Geo. M. Peters, wera of dash frames. Filed Dec. 7th, 
1880. 


Hon. Comm’r of Patents, Washington, D. C. 

Dear Sir: Erase the present claims and substitute therefor those 
contained in the accompanying “ Schedule A.” 

From the description on the latter part of page 3 and fore part of 
page 4 I think it is perfectly clear what “the dotted lines in Fig. 6” 
are — — — il 

An early reply will oblige, yours t a 

050. M. PETERS, 
Per WM. HUBBELL FISHER, Attorney. 


Cincinnati, Ohio, June 6th, 1881. 
97 “ScHEDULE A.” 


*((1.) The combination of die A, having the wide depression a and 

the depressions a’ arranged at right angles to 

Substitute F“ depression a and connected therewith, and sep- 
in am’d’t May 3, erated from each other by the tongue a“, and 
1883. an opposing die having the wide depression a 

and a depression arranged at right angles to 
depression a and being wide or divided by a tongue, a’, into two 
narrow depressions, substantially as and for the purposes specified. 

(2.) The combination of dies A and A’, each having a wide de- 

ression, a, connected to a depression at right 

A. Erased June angles thereto, the last-named depressions being 
8, 1883. so formed that the distance between their backs 

is increased toward their junction with the de- 
pression a, substantially as and for the purposes specified. 

(3.) The combination of die A’, having a widedepression,a,and the 

depressions a’ a’ connected to depression a and 

Substitute G“ an opposing die, as A’ or B', having a wide de- 
in am'd't May 3, pression, a, and a depression at right an- 
1883. 98 les thereto, and being wide or divided 

y a tongue, a*, into two narrow depres- 
sions, the depressions a’ a’ and the depression or depressions oppos- 
ing the latter being so formed that the distance between the backs 
of said depressions is increased towards their junction with the de- 
pression a, substantially as & for the purposes —— 

(J.) The combination of die A, having a wide depression, a, and 
the depressions a’ a’, seperated by tongue a*, and the die A’ or B’, 
having a wide depression, a, and a depression located at right angles 
thereto and being wide or divided by a tongue, a“, into two narrow 
depressions, the face of said tongue or tongues being inclined, sub- 
stantially as & for the pur specified. 

(5.) The combination of die A, having a wide depression, a, and 
the depressions a’ a’, seperated by tongue a, and the div A’ or B’, 
having a wide depression, a, and a depression located at right angles 
thereto and being wide or divided by a tongue, a*, into two narrow 
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depressions a’ a’, the latter depressions and tle depression or 

99 depressions opposing those being so formed that the distance 

between the backs of said depressions is increased towards 

their junction with the depression a’ and face of the tongue or 

tongues a being inclined, — as and ſor the purposes 
8 


Articles. M6) A dash frame, whose verticle side bar 

is welded to the lower horizontal bar, the 

latter being provided with a longitudinal ve ur channel, sub- 
stantially as & for the purposes specified. 

Cancelled by am’d’t (7.) Adash frame, whose verticle end bar 
Apr. 2d, 1883. is bent near the bottom, as shown, and 

welded to tbe lower horizontal bar, the 
latter being provided with a longitudinal groove or channel, sub- 
stantially as & for the purposes specified. 

(8.) A dash frame, whose verticle end bar is bent near its bottom, 
as shown, and welded to the lower horizontal bar, provided with a 
longitudinal groove or channel extending into or through said 
weld, substantially as and for the purposes specified. 

(9.) A dash frame, whose lower bar is gradually thickened 
100 towards its junction with the side bar, substantially as & for 
the Dae specified. 

(10.) A dash frame, whose verticle end bar is welded to the lower 

horizontal bar, the latter being gradually thickened 

Cancelled. towards its junction with the end bar, substantially 

as & for the purposes specified. 

(11.) A dash frame, whose verticle end bar is bent and welded to 
the lower horizontal bar, the latter being gradually thickened 
towards its junction with the side bars, substantially as & for the 


purposes specified. 

(12.) A ash frame, whose verticle end bar is bent and welded to 
the lower horizontal bar, the latter being gradually thickened 
towards its junction with the end bar and provided with the longi- 
tudinal groove, substantially as and for the purposes specified. }* 


GEO. M. PETERS, 
Per WM. HUBBELL FISHER, 4. 


Cincinnati, Ohio, June 6th, 1881. 


[Endorsed:] Book No. 24320. 2. Amendment. June 8, 1881. 
Cancelled. U.S. Patent Office, June 8, 1881. 
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101 M. L. D. #21767. Room No. 6. 


DEPARTMENT OF THE INTERIOR, 
Unitep States PATENT OFFICE, 
WasHINeTON, D. C., June 13th, 1881. 
* M. Peters, care Wm. H. Fisher, Wiggins Block, Cineinnati, 
Ohio. 
Manufacture of dash frames. Filed Dec. 7th, 1880. | 


In the amendment to this case, filed 8th inst., the last seven (7) | 
claims are for an article. 

The introduction of such claims in an application for an apparatus 
is inadmissible, and they must be withdrawn before action will be 


taken upon the preceeding claims. 
J. W. JAYNE; Examiner. 
REDMOND. 
[Endorsed :] Book No. 24320. 3. Rejection. June 13th, 1881. 


102 Hon. Commissioner of Patents, Washington, D. C. 


Dear SIR: You will please recognize Mr. B. E. J. Eils, of Wash- 
ington, D. C., as my associate attorney in the matter of the applica- 
tion of Geo. M. Peters for letters patent for improvements in the 
manufacture of dash frames, filed Dec. 7, 1880, No. 21767. 

Yours truly, WM. HUBBELL FISHER, 


3 Ait for Peters. 
Cincinnati, O., May 5th, 1882. 


[Endorsed :] Book No. 24320. 4. Asse. power of attorney. May 
8th, 1882. U.S. Patent Office, May 8th, 1882 


103 * 6-21767. 


GrorGe M. Peters — Manufactureof Dash Frames. Filed Dec. 7th, 


Hon. Commissioner of Patents, Washington, D.C. 
Dear Str: I hereby amend this application as follows: 
On page one of the specification erase lines 25 and 26 and the first 
two words on line 27, and in lieu thereof insert : ‘ 


See am’d’ts Apr. 2, * 27 object of my invention is to pro- 
1883. vide a new and useful description of dash- ' 
frame corners. f 


B,“ erased June 8, The several features of my invention and 
the various advantages arising from them 
will be hereafter more fully set forth.) ] 


* Words and sentences enclosed in brackets erased in original. 
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Erased June 8. [(To enable this bottom rail to be thickened 

1883, C. at the points above mentioned the bottoms of 

the recesses a’ and 6’ in the dies are prefer- 

ably deepened toward and at the point where they respectively meet 
; the verticle recesses a & b.)}* 


1 Very respectfully, GEORGE M. PETERS, 
| Per WM. HUBBELL FISHER, At’y. 


Cincinnati, O., May 5th, 1882. 


[Endorsed :] Book No. 24320. 5. Amendment. May 17th, 1882. 
+ Cancelled. U. S. Patent Office, May 17th, 1882. 


104 M. L. D. 21767. Room No. 48. 


DEPARTMENT OF THE INTERIOR, 
Unitep Srates Patent Orrice, 
Wasn xd rox, D. C., May 22, 1882. 


* George M. Peters, care of B. E. J. Eils, Washington, D. C. 
Manufacture of dash frames. Dec. 7th, 1880. 


On again and more carefully examining the above case the speci- 
fication, and more particularly, the claims 1 to 5, are found to be a 
good deal involved and confounded, owing, it may be and as it shouid 
seem, to the desire to make several different things appear to be 
patentably but one thing. 
While the different dies, forms, and modes described and shown 
might possibly be held by the court to be equivalent or but modi- 
| fications of the same thing, the office cannot take upon itself to so 


pronounce them, nor can it allow claims to alternatives, this or that. 
The claims that are to the combination of die A with the die A’ 
or B’ and those which give the alternatives of a wide groove or a 
wide groove divided by a tongue, to wit, the lst, 3rd, 4th, and 5th, 
are therefore inadmissible. 

If, however, a proper claim that should generically embrace 

105 what applicant seeks to obtain were presented, supposin 

such a claim could be made, it would probably be allowed. 
Claims 6, 7, 8, 9, 10, 11, and 12 are to an entirely different inven- 
tion, to wit, a dash frame, and a division of the application is there- 


fore insisted on. 
J. W. JAYNE, Examiner. 
[Endorsed :] Book No. 24320. 6. Rejection. May 22, 1882. 


Words and sentences enclosed in brackets erased in original. 
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100 In the U. S. Patent Office. 


Application of GxonxdE M. Peters — Dash Frames. Filed Dec. 7th, 
1880. No. 21767. 


To the Commissioner of Patents. 

Sin: I hereby appeal to you in person from the decision of the 
principal examiner, made May 22nd, 1882, in the case of my above- 
cited application for letters patent, wherein he required a division 
of the application on the ground that the 6th, 7th, 8th, 9th, 10th, 
11th, and 12th claims cover a seperate and distinct invention from 
that embraced in the remaining claims. 

—— following are tlie points of the decision on which the appeal 
is taken: 

The examiners erred in holding that the above claims are ſor an 
entirely different invention and in requiring a division of the appli- 
cation, because the invention set forth in these claims is the product 
of the dies covered by the other claims, and because the dies and 
their products are inseperuble in practice. The dash frame could 
not be made profitably in practice without the use of the dies, and 

the dies are of no use whatever except to make the dash frame. 
107 I desire to argue this appeal orally, and I respectfully re- 
quest to be informed of the day of hearing. 


Respectfully submitted, 
GEORGE M. PETERS, 
By his attorney, B. E. J. EILS. 


Washington, D. C., Sept. 12th, 1882. 
Book No. 24320. 7. Appeal to Comm’r. Sept. 12, 


[ Endorsed | 
1882. G. M. Peters’ appeal. U.S. Pat. Off., Sept. 12, 1882. 
108 | Copy. 
Room No. 4. 


DEPARTMENT OF THE INTERIOR, 
Unitep States Patent OFFICE, 
Wasuineton, D. C., September 22d, 1882. 


In the Matter of the Application of George M. Perers — Manu- 
facture of Dash Frames. 
Interlocutory appeal. 
You are informed that the hearing on the above appeal is fixed 
for Wednesday, September 27th, 1882, at 10 o’clock a. m. 


Respectfully, 
(Signed) M. SEATON, 


Chief Clerk, for Commissioner. 
George M. Peters, care B. E. J. Eils, present. 


[Endorsed:] 27. Office to Geo. M. Peters. Notice of hearing by 
Commissioner. Sept. 22d, 1882. 
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109 Application of Gro. M. Prrans — Manu. of Dash Frames. 
Filed Dec. 7th, 1880. No. 21767. 


Before the Commissioner of Patents. 


An interlocutory appeal. 


W asHINGTON, Sept. 27th, 1882. 
Hon. Com’r of Patents. 


Sir: This appeal from the décision of the primary examiner re- 
uiring a decision of the two sets of claims, namely, for the dash 
rame and the dies for making it, should be sustained, it is respect- 

fully submitted, on the authority of ez parte H. Biseur, Com. Dee. 
1874, 52; ex parte V. Fisher, Manu. Com. Dec., vol. 21, 436. Both 
said cases involved a question of division precisely anal-gous to the 
one now before you; and in the Fisher case (which I — 
ex parte Winterlich, now relied upon by the examiner, was explain 
and held to be no authority for requiring a division in a case like 
the one in hand. The other case, ex parte Bancroft & Thorne, Com. 
Dec. 1881, 55, cited by the examiner, is not in point. In that case 
it — admitted that other machinery could be used for making the 
article. 

All of which is respectfully submitted. 

sei B. E. J. EILS, 


Attorney for George M. Peters. 
[Endorsed :] Sept. 27, 1882. " | 


110 Statement. 
Appeal to Commissioner of Patents. 


In the Matter of the —— of Grond- M. Peters for a Patent 
| for “ Manufacture of Dash Frames.” Filed Dec. 6th, 1880. 


The application is for a patent for dies for making dash frames for 
carriages and for a dash-board frame as a product— 

Claims 1 to 5, inclusive, being to the dies, and claims 6 to 12, in- 
clusive, to the product. 

The decision of the examiner requiring a division of the applica- 
tion was based on and conform- to Mr. Commissioner Paine’s decision 
in ex parte Wintherlich, 16 O. G., page 404, and the decision of Mr. 
Commissioner Marble in er parte Bancroft and Thorne, Decisions of 
1881, page 55. 

The first of the reasons of appeal, to wit, “ because the invention 
set forth in claims 6 to 12 is the product of the dies covered by the 
other claims,” is not a proper reason in law or under these decisions ; 
and the second reason of appeal, to wit, “ because the dies and their 
product are inseperuble in practice,” if it be meant by this that the 

frame could not be made in any other way than by the use of 
111 the dies, is obviously erroneous. 
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44 GEORGE M. PETERS VS. THE ACTIVE MANUFACTURING CO. 


The question of the more or less profitable mode of making 
dash frames is not a question for the office to concern itself with. 


Sept. 21, 1882. ö 
J. W. JAYNE, Examiner. g 
[ Endorsed. } 
Book No. 24320. 8. 
Answer to Appeal. 4 
Sept. 21, 1882. | 


I find no error in the decision of the examiner requiring a division. 
The inventions are not dependent on each other; the dash can be 
produced by other means, although it may be true that the dies can- 
not be used for any other purpose. While cheapness of production is 
sometimes a reason with others for considering favorably an appli- 
cation, standing alone it is insufficient. The decision of the exam- 
iner is affirmed. 

Sept. 28, 1882. 

E. M. MARBLE, Com'r. 


112 | Copy. 
Room No. 4. 


DEPARTMENT OF THE INTERIOR, 
Unitep States PATENT OFFICE, > 
WasuinoTon, D. C., Sept. 29th, 1882. 


In the Matter of the Application of Gkorce M. Peters, Manufact- 
urer of Dash Frames. 


Interlocutory appeal. 
You are informed that the decision of the primary examiner is 


affirmed. , * 
Respectfully, ) 
(Signed) M. SEATON, 
Chief Clerk, for Commissioner. 


George M. Peters, care B. E. J. Eils, present. 


[ Endorsed :] Office to Geo. M. Peters. Notice of decision of Com- 
missioner. Sept. 29th, 1882. 


113 6-21767. 


In the Matter of the Application of GzorcE M. Peters for a Patent 
— 1 in the Manufacture of Dash Frames. Filed Dec. 
7th, 1880. 


Hon. Commissioner of Patents, Washington, D. C. 


Dear Sir: In compliance with the decision of the primary ex- 
aminer, affirmed by tle Commissioner of Patents in person, I hereby 
amend the above-named application as follows, viz: 
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On page one of the specification erase the first sentence intro- 
: duced by my amendment of May 5th, 1882, and which sentence 
reads as follows: “Another object of my invention is to provide a 
| new and useful description of dash-frames corners.” 


114 On line 27 of the specification and immediately before the 
word “ referring ” insert the following sentence: 


[That portion of my invention which relates to dash-frame cor- 

ners such as carn he produced by means here- 

Erased June 8, inaſter described is covered by claims which 

D. ſormed a part of this specification and now, 

at the direction of the Hon. the Commissioner 

of — have been transſerred to and ſorm part of other letters 
patent. 


For the sake of perspicuity I amend on page- 3 and 4 as follows: 
On page 3 erase all the matter on line 23 and on remaining lines 
of sai page, and on page 4 erase all matter on and between lines 1 
and 11 and insert instead thereof the following, viz: 
, . 115 “TI preferably so form the tongues A“ that when the dies 
A and A’ are placed together they will approach 
Erased June 8, closer to each other at that portion of themselves 
1883. E. which forms that portion of the web in the lower 
bar which is to be punched through to receive 
the bolt or other device whereby the dash frame is connected to the 
foot or vehicle than at any other point.” 
The object of such a formation of the tongues is to make the web 
left in the bottom rail thinner in that portion of said rail where 
perforations are to be made to receive the bolts which secure the 
dash foot to the frame, as shown by the dotted lines in Fig. 6, this 
web being in other portions preferably left of an uniform thick- 
ness. 

116 On page 6 of the specification erase lines 5 to 15, inclusive, 
except the word instead, on line 15. 

On page 10 erase lines 3 to 12, inclusive. 

Erase claims 6 to 12, inclusive. 


‘4 


Please take early action and oblige, 
Yours, &c., GEORGE M. PETERS, 
Per WM. HUBBELL FISHER, 4% 


Cincinnati, Ohio, M’ch 31st, 1883. 


[Endorsed :] Book No. 24320. 10. Amendment. April 2, 1883. 
Cancelled. U.S. Patent Office, April 2, 1883. 


Words and sentences enclosed in brackets erased in original. 
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117 Copy. 
Room No. 48. 21767. 


f 
DEPARTMENT OF THE INTERIOR, ; 
Unitep States Patent Orricx, | 

W AsHINGTON, D. C., April 17th, 1883. 


George M. Peters, care of B. E. J. Eils, Washington, D. C. a 2 
Manufacture of dash frames. Dec. 7, 1880. | 


Claims 1, 3, 4, and 5 in the above application were, on a former 
examination, to wit, May 22, 1882, declared to be inadinissible in 
consequence of certain defects that were pointed out in said letter. 
As the claims have not been amended to relieve them of the objec- 


tions named, they are now rejected. 
J. W. JAYNE, Er'r. 


[Endorsed :] Book No. 24320. 11. Rejection. April 17th, 1883. 


118 In the U.S. Patent Office. 
Room No. 48. 
Before the Primary Examiner. » = 


Application of Gzorcr M. Peters — Manufacture of Dash Frames. 
Filed Dec. 7th, 1880. Serial No. 21767. 


Hon. Commissioner of Patents. g 


Six: You are hereby authorized and respectfully requested to 
amend the above-cited application in the following particulars: 
Erase the Ist, 3rd, 4th, and 5th claims and substitute— 


i The combination, substantially as before set 
F. Erased forth, of the two dies having opposing angularly joined 
June 8, 1883. depressions a a’ and a tongue, a“, in the depression a’ 
of either or both dies. 
3. The combination, substantially as before set forth, of the two 
dies having opposing angularly joined depressions a 5 
Erased June aa’ and a tongue, a“, in the depression a’ of either : 
8, 1883. G. or both dies, the depressions a’ deepening toward 
their junctions with the depressions a. 
4. The combination, substantially as before set forth, of. the dies 
having opposing angularly joined depressions 2 a’ and a tongue, a“, { 
in either or both of said depressions, the face of said tongue 
119 or tongues being inclined. Af 
5. The combination, substantially as before set forth, of the 
dies having opposing angularly joined depressionsaa’ and a tongue, | 
] 
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a’, in either or both of the said depressions, the depressions 
G. a’ deepening toward their junctions with the depressions a 
and tlie face of the tongue or tongues being inclined. ]“ 


Respectfully submitted, 
GEORGE M. PETERS, 


By his attorney, B. E. J. EILS. 
Washington, D. C., May 3, 1883. 
[Endorsed :] Book No. 24320. .12. Amendment. May 3, 1883. 
Cancelled. U.S. Patent Office, May 3, 1883. } 


120 M. L. D. 21767. Room No. 48. 


DEPARTMENT OF THE INTERIOR, 
Unitep States Patent OFFICE, 
Wasuineton, D. C., May 12th, 1883. 


George M. Peters, care of Wm. H. Fisher, Cincinnati, O. 


Manuf. — dash frames. Dec. 7th, 1880. 


Under late rulings of the office the oath in the above case is in- 
= as it does not contain the clause relative to public use and 
sale. 

A new oath or an amendment to the present one is required. 

J. W. JAYNE, Err. 


[Endorsed:] Book No. 24320. 13. Office letter. May 12, 1883. 


121 621767. Grorce M. Peters — Mahufacture of Dash 
Frames. Filed Dec. 7, 1880. 


Hon. Commissioner of Patents, Washington, D. C. 


Dear Sir: As various amendments and a division has been made 
in this application, I have for conveniance rewritten the specifica- 
tion and claims as allowed and attach them hereto. I also send you 
herewith the additional oath required by the office. Please incor- 
porate this amendment, &c., of specification & claims into the ap- 
plication by erasing the ones now on file and placing in their place 
the specification & claims sent herewith. 

Please forward notice of allowance at once and oblige, 

Yours truly, GEO. M. PETERS, | 
Per WM. HUBBELL FISHER, Atorney. 


Cincinnati, Ohio, June Sth, 1883. 
[Endorsed :] June, 1883. 
122 Specification describing certain new and useful improvements 
in the manufacture of dash frames invented by George M. 
a of the city of Columbus, in Franklin county and State of 
Ohio. | 
The principal object of my invention is to provide an effi- 
“H.” cient and useful method of welding the end bars of a metal 
dash frame to the bottom rail and a method by which the 
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bottom rail of the dash is strengthened at the weld and at 
the portion of said rail to which the dash fout is to be at- 
tached. — 

Another object of my invention is to provide a means by 
which a recess is formed in the bottom rail preparatory to 
punching said rail to receive the bolt or other attachment 
which secures the dash foot to the bottom rail, the operation 
of forming the recess being performed at the same time time 
that the end bar is welded to the bottom rail. 

The several features of my invention and the various 
advantages arising from them when used together or other- 
wise will be hereafter more fully set forth. 

That portion of my invention which relates to dash-frame 
corners, such as can be produced by means hereinafter de- 
scribed, is covered by claims which formed a part of this 
specification and which now, at the direction of the Hon. 
Commissioner of Patents, have been transferred to and form 
part of an application for letters patent of which this is a 
division. 

Referring to the drawing forming part of this specification, 
figures 1 and 2represent two different sets of dies for welding 
the end bar to the bottom rail of a dash frame. Each of 
these figures represents the upper and lower die and also 
shows the dies placed face to face, as they are when the weld 
is completed. Figures 3, 4, and 5 represent different forms 


in which the end of the end bar may be made and the rela- 


tive position in which it is placed with reference to the bottom 
rail of the frame preparatory to welding. Figure 6 is a view 
looking down on one end of the lower rail, showing its ap- 
pearance after the end bar has been welded to it by the use 
of my invention. Figure 7 represents the lower corner of a 
dash frame, showing a recess in the lower rail as made by 
the use of my invention. Figure 8 represents a section of the 
lower rail of a dash with a dash foot attached, showing a recess 
in said rail sufficiently wide and deep to receive the nut 
which secures the dash foot to the rail. 

In figure 1, A represents the lower die and A’ the upper 
die. In the center of the figure the dies are shown in sec- 
tion, said section being taken through the dotted lines X X. 
The dies A and A’ are provided with channels or depressions 
a to receive the end bar of the frame, and a’ to receive the 
bottom rail. The channels a and a’ of the die A coincide 
with the like channels in the die A’ when the two dies are 
placed together, as in the center of figure 1. 

From the bottom of the depressions a’ in the dies A and 
A’ rise the tongues A’, which, like the depressions a, coincide 
with each other when the two dies are placed together. 
These tongues a*, preferably, do not rise quite to the level of 
the face of the dies, so that when the dies are placed together 
a slight space will be left between the two tongues, as shown. 
I preferably so form the tongues a* that when the dies A 
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and A’ are placed together said tongues will approach closer 

to each other at that portion of themselves which forms that 

portion of the web in the lower bar which is to be punched 

through to receive the bolt or other device whereby the dash 

frame is connected to the foot or vehicle, than at any other 
int. 

The object of such a formation of the tongues is to make 
the web left in the bottom rail thinner in that portion of suid 
rail where perforations are to be made to receive the bolts 
which secure the dash foot to the frame, substantially as 
shown by the dotted lines in figure 6, this web being in other 
portions preferably left of an uniforin thickness. One of the 
objects of thus making the web thin, as described, is to 
enable it to be more readily punched or otherwise perforated. 
By means of these dies a recess is formed in either side of the 
bottom rail, which recess corresponds with the tongues a“ of 
the dies. Figure 2 represents a slightly different form of 
dies, B representing the lower die and B’ the upper die, the 
two dies being placed face to face and shown in section in the 
middle of the figures, said section being taken through the 


‘lines Y Y/ The die B’ is formed like the die A’, having the 


depressions h & corresponding to the depressions a & a’, with 
the exception that the tongue &, springing from the bottom 
of the depression b’ and corresponding to the tongue a’, pro- 
jects slightly beyond the face of the die B’. 

The die B has the depressions} b’, which correspond to the 
depressions a a’ of the die A and which coincide with the like 
depressions in the die B. When the two dies are placed to- 
— as in the center of figure 2, the depression 6’ in the die 

is not provided with a tongue, as is the case with the de- 
pression a’, but in all other respects the die B is like the die 
A. By means of the dies B & B’ a recess is formed in one 
side of the bottom reil of the dash frame corresponding to the 
tongue of the die B’, but the die B, having no correspond- 
ing tongue, no recess is formed in the side of the bottom rail, 
aguinst which the die B presses, as will be obvious from the 
sectional view in Figure 2. 

In some instances it will be desirable to make the tongue 
or tongues a* proportionately broader than is shown in 
figure 2 in order to form the recess in the bottom rail of the 
frame sufficiently wide to receive the nut into which the bolt 
which secures the dash foot to the frame is screwed, as illus- 
trated in figure 8, in which figure C represents the bottom 
rail of the dash frame; D, the dash foot; d, the bolt which se- 
cures the foot to the frame, and d', the nut — which said bolt 
is screwed. 

Instead of the continuous tongues a* a row of series of 
studs may be used to form a number of smaller recesses, which 
may be readily converted into perforations to receive the bolt 
which secures the dash foot to the frame, but this latter con- 
struction is not so desirable as the continuous tongue, for the 
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reason that when studs instead of a tongue are used perfora- 
tions can only be made at definite points and the lateral ad- 
justability of the foot will not be so perfect as it is when the 


_continuous tongue is used, as by the use of the latter perfora- : 


tions can be made at any point in the recess formed by said | 
tongue. Another reason why a continuous tongue is prefer- ca) 
able to such studs is because the latter are liable to be more 

rapidly worn down in use than the tongue. If a continuous 

tongue be employed it need not necessarily be so long us is 4. 
herein described, but its length may be varied to suit the . 
manufacturer. These tongues may, if desired, be made of 
such a shape as to form a recess with a concave bottom in- 
stead of the shape herein described. 

When the end bar is to be welded to the bottom rail it, the 
end bar, may be left straight, as shown in figure 3, but I pref- | 
erably bend the lower end of the end bar, as shown in figures 
4 and 5, before welding, in order to have more metal at the 

int of unison, and also that the grain of the end of the end 
— may run parallel to the grain of the bottom rail, thereby | 
securing a more perfect weld. | 

By the-use of my invention this surplus metal is forced to ) 
the upper and lower side of the recess formed by the tongue 
a or &, thickening the bottom rail at these points, as shown in — 
figure 6, and strengthening it at the point where most | 
strength is needed, viz., at the point of welding and the por- 
tion to which the dash foot is to be attached. I am thereby 8 
enabled to use a much lighter bottom rail, and throughout 
the balance of the frame, than I otherwise could do. 

To enable this bottom rail to be thickened at the point 
above mentioned the bottoms of the recesses a’ and b’ in the 
dies are preferably deepened toward and at the point where 
they respectively meet the vertical recessed a and b. ' 

he bottom rail previous to the welding to it of the end bar 

may be either a round or oval bar, or of any desirable shape, 
ora plain bar without channel, as in figure 3, or a bar chan- 
neled in both side, as in figure 4, or channeled on one side 
only, as in figure 5, in either of which cases the corner of the 
frame will present the appearance represented in figures 6 
and 7 or any similar or other special form desired, if the 
dies are so made, having a recess on one or both sides of the 
lower rail according as the dies B B’ or A A’ are used. 

If the lower rail to be used is channeled on one or both 
sides previous to welding the tongue a? or J? will not permit ‘ 
the channel to be obliterated, wholly or partially, when the } 
end bar is welded to the bottom rail; but, as before stated, the 
surplus metal obtained by the lap or, if the tongue is placed 
so far away from the lap as not to touch it, from the metal 
vressed out by the tongue as it penetrates or sinks into the 
bar, is forced to the upper and lower sides of the channel. 

When the end bar and bottom rail are to be welded 
together the ends of both are brought to the required degree 
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of heat and placed between the dies, which are then brought 
forcibly together, which welds the two ends together and 
forms the recess in one or both sides of the bottom rail, as 
before stated, at one operation. 

Should the manufacturer desire, he may place the tongue 
a* so far away from the point of welding that none of the 
surplus metal of the lap will be pressed into the lower rail 
at the sides of the depression made by the tongue; yet if the 
part where the depression or channel is to be made be located 

134 near enough to the end of the lower rail where the weld is 
to be made, to be heated at the same heat with which the 
weld is to be made, the tongue would be of value in forming 

a channel or in preserving a channel already formed in the 
lower rail and in reducing the thickness of the web in lower 
rail, where the perforations are expected to be made. 

What I claim as new and of my invention and desire to 
secure by letters patent is— 

(1.) The combination, substantially as before set forth, of 
the two dies having opposing angularly joined depressions 
= and a tongue, a*, in the depression a’ of either or both 

ies. 

* Le sro mae — — — — = forth, of 
the two dies having opposing angularly join epressions 
aa’,and a — In che depression a’ of either or both 

135 dies, the depressions a’ deepening toward their junctions with 

the depressions a. 5 

(3.) The combination, substantially as before set forth, of 
the dies having opposing angularly joined depressions a a’, 
and a tongue, a’, in either or both of the suid depressions, the 
face of said tongue or tongues being inclined. 

(4.) The combination, substantially ae before set forth, of 
the dies having opposing angularly joined depressions a a’, 
and a tongue, a’, in either or both of the said depressions, 
the depressions a’ deepening toward their junctions with the 
depressions a and the face of the tongue or tongues being 


inclined. 
GEO. M. PETERS, 
' Per WM. HUBBELL FISHER, Atlorney. 


Cincinnati, Ohio, June 5th, 1883. 


[Endorsed :] Book No. 24320. 15. Amendment. June 8, 1883. 
U. S. Patent Office, June 8, 1883. Room No. 6. Serial No. 21767. 
Amendment in application of Geo. M. Peters. M’f'g dash frames. 


136 Strate or Onio, 1 1 
Hamilton County,, 


George M. Peters, being duly sworn, deposes and says that the in- 
vention for which he has applied for letters patent, for improvements 
in “ the manufacture of dash frames,” and filed in the United States 
Patent Office on December 7th, 1880, serial number 21767, has not, 
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to his knowledge or belief, been in public use or on sale in the 
United States for more than two years prior to this above appli- 


cation. 
GEORGE M. PETERS. 


Sworn to and subscribed in my presence this 18th day of May, 
A. D. 1883. 
IDL. s.] W. SCOTT JONES, 
Notary Public, Franklin Co., O. 


[Endorsed :] Room No. 48. Serial No. 21767. Additional oath. 
In application of Geo. M. Peters. Manufacture of dash frames. U. 
S. Patent Office, June 8th, 1883. Book No. 24320. 14. Supple- 
mental oath. June 8, 1883. 


137 $20. CINCINNATI, Onio, June 26th, 1883. 
Hon. Comm’r of Patents, Washington, D. C. 


Dear Sin: Enclosed please find draft No. 18760, Franklin Bank 
of Cincinnati on Bank of America, New York, for twenty (20) dol- 
lars, to be applied as the final Government fee in the matter of the 
application of George M. Peters for a patent for improvements in 
“dies for making dash frames,” filed Dec. 7, 1880, allowed June 18, 
1883, serial No. 21767. 

Please issue patent & acknowledge receipt, & oblige, yours truly, 

WM. HUBBELL FISHER, 
Per STREHLI. 


[Endorsed:] U. S. Patent Office, June 28, 1883. 


138 Issue division. 


All communications should be addressed to “ The Commissioner of 
Patents, Washington, D. C.” 


Serial Nu. 21767. 


DEPARTMENT OF THE INTERIOR, 
U. S. Patent OFFICE, 
Wasninerton, D. C., June 18, 1883. 


George W. Peters, care B. E. J. Eils, asso., city. 


Sir: Your — for a patent for an improvement in dies 
— — dash frames, filed Dec. 7, 1883, has been examined and 
allowed. 

The final ſee, twenty dollars, must be paid, and the letters patent 
bear date as of a day not later than six months from the time of 
this present notice of allowance. 

If the final fee is not paid within that period the patent will be 
withheld, and your only relief will be by a renewal of the applica- 
tion, with additional fees, under the provisions of section 4897, Re- 
vised Statutes. The office aims to deliver patents upon the day of 
their date and on which their term begins to run, but to do this 
properly applicants will be expected to pay their final fees at least 
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twenty — prior to the conclusion of the six months allowed them 

y law. 

139 The printing, photographing, and engrossing of the several 
— parts preparatory to final signing and sealing will con- 

sume the intervening time, and such work will not be until 

after the payment of the necessary fees. 

When you send the final fee you will also send, distinctly and 
plainly written, the name of the inventor and title of invention, as 
above given, date of allowance (which is the date of this circular), 
date of filing, and, if assigned, the names of the assignees. 

If you desire to have the patent issue to oo an assignment, 
containing a request to that effect, together with the fee for record- 
ing the same, must be filed in this office on or before the date of pay- 
ment of final fee. 

Additional copies of specifications and a will be charged 
for at the following rates: Single copies, uncertified, 25 cents; twenty 
— or more, 10 cents each. The money should accompany the 
order. 

Very respectfully, E. M. MARBLE, 
Commissioner of Patents. 


[Written across the face in red ink:] In remitting the final 
fee give the serial number at the head of this notice. 

Written on the margin in red ink:] The within title is that given 
by the examiner in charge as most appropriate to your invention. 
Should you desire a change in the same, satisfactory reasons must 
be given therefor on or before the payment of the final fee. 


140 Serial No. 21767. 
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. No. 281,553. 
George M. Peters, 


Jayne. 


Of Columbus, 

County of Franklin, 

State of Ohio. 

Manufacture of dash frames. 
Rec’d Dec. 6, 1880. 

Petition, Dec. 7, 1880. 
Affidavit, “ “ “ 
Specification, Dec. 7. 1880. 


Drawing. W 
Model. None required. 
Cert. dep., — 


1. Cash, $15, Dec. 6, 1880. 
Add'l fee cert., —. 
E cash, $20, June 28, 83. 
2. Examined June 12, 1883. J. W. Jayne. 
Issue, June 15, 83. J. W. Babson. 
Patented July 17, 1883. 
3. Circular, June 18, 83. 
Wm. H. Fisher, Wiggins Block, Cincinnati, Ohio. 
B. E. J. Eils, asso. att y, present. 
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1 Contents. G 
ication papers. 
I. Rejected iy 13, 1881. 
2. Amendment, June 8, 1881. 
3. Rejected June 13, 1881. 
4. Asso. power of att’y, May 8, 1882. 
5. Amendment, May 17, 1882. 
6. Rejection, May 22, 1882. 
7. Appeal to Comm’r, Sept. 12, 18-2. 
8. Appeal answered Sept. 21, 1882. 
9. Examiner affirmed Bept. 28, 18-2. 
10. Amendment, April 2, 1883. 
11. Rejection, April 17, 1883. 
12. Amendment, May 3, 1883. 
13. Letter of office, May 12, ’83. 
14. Supplemental oath, June 8, 83. 
15. Amendment, June 8, 1883. 
16. Passed June 12, 1883. 


Title : Improvement in dies for making dash frames. 
Ex’d: J. A. W. M. Mek. 


142 Unitep States Patent OFFICE. 
-GrorGE M. Peters, of Columbus, Ohio. 
Die for Making Dash Frames. 


Specification forming part of Letters Patent No. 281,553, dated July 
17, 1883; application filed December 7, 1880. (No model.) 


To all whom it may it concern: 

Be it known that I, George M. Peters, of the city of Columbus, 

in Franklin county and State of Ohio, have invented certain new 
and useful improvements in the manufacture of dash frames, of 
which the following is a specification : 

The principal object of my invention is to provide an efficient 
and useful method of welding the end bars of a metal dash frame to 
the bottom rail, and a method by which the bottom rail of the dash 
is strengthened ut the weld and at the portion of said rail to which 
the dash foot is to be attached. 

Another object of uy invention is to provide a means by which 
a recess is formed in the bottom rail preparatory to punching said 
rail to receive the bolt or other adnan which secures the dash 
foot to the bottom rail, the operation of forming the recess being 
— at the same time that the end bar is welded to the bottom 
rail. 

The several features of my invention and the various ad vanta 
arising from them, when used together or otherwise, will be herein- 
after more fully set forth. 
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143 That portion of my invention which relates to dash-frame 
corners such as can be produced by means hereinafter de- 
scribed is covered by claims which formed a part of this specifica- 
tion and which now, at the direction of the Hon. Commissioner of 
Patents, have been transferred to and form part of an application for 
letters patent of which this is a division. 
Referring to the drawings forming part of this specification, fig- 


ures 1 and 2 represent two different sets of dies for welding the end 


bar to the bottom rail of a dash frame. Each of these figures repre- 
sents the upper and lower die, and also shows the dies placed face to 
face, as they are when the weld is completed. Figs. 3, 4, and 5 re 
resent different forms in which the end of the end bar may be made 
and the relative position in which it is placed with reference to the 
bottom rail of the frame preparatory to welding. Fig. 6 is a view, 
looking down on one end, of the lower rail, showing its appearance 
after the end bar has been welded to it by the use of my invention. 
Fig. 7 represents the lower corner of a dash frame, showing a recess 
in the lower rail as made by the use of my invention. Fig. 8 rep- 
resents a section of the lower rail of a dash with a dash foot attached, 
showing a recess in said rail sufficiently wide and deep to receive 
the nut which secures the dash foot to the rail. In Fig. 1, A repre- 
* gents the lower die and A’ the upper die. In the center of 
144 the figure the dies are shown in section, said section being 
taken through the dotted lines X X. The dies A and A’ are 
provided with channels or depressions, a, to receive the end bar of 
the frame and, a’, to receive the bottom rail. The channelsa and a’ 
of the die A coincide with the like channels in the die A’ when the 
two dies are placed her, as in the center of Fig. I. 

From the bottom of the depressions a’ in the dies A and A’ rise 
the tongues a“, which, like the depressions a, coincide with each other 
when the two dies are placed together. These tongues, a“, preferably 
do not rise quite to the level of the face of the dies, so that when the 
dies are placed together a slight space will be left between tne two 
tongues, as shown. I preferably so form the tongues a* that when 
the dies A & A’ are placed together suid tongues will approach closer 
to each other at that portion of themselves which forms that portion 
of the web in the lower bar which is to be punched through to re- 


ceive the bolt or other device whereby the dash frame is conn 


to the foot or vehicle than at any other point. The object of sucha 
formation of the tongues is to make the web left in the bottom rail 
thinner in that portion of said rail where perforations are made to 
receive the bolts which secure the dash foot to the frame, sub- 
stantially as shown by the dotted lines in Fig. 6, this web being in 

other portions preferably left of a uniform thickness. One of 
145 the objects of thus making the web thin, as described, is to 

enable it to be more readily punched or otherwise perforated. 
By means of these dies a recess is formed in either side of the bottom 
rail, which recess corresponds with the tongues a“ of the dies. Fig. 
2 represents a slightly different form of dies, B representing the 
lower die, and B’ the upper die, the two dies being placed face to face 
and shown in section in the middle of the figure, said section being 
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taken through the lines y y. The die B’ is formed like the die a’, 
having (281, 553) the depressions 5 b’ corresponding to the depres- 
sions a and a’, with the exception that the tongue &, springing from 
the bottom of depression b’ and corresponding to the tongue a’, pro- 
jects slightly beyond the face of the die B’. The die B has the 
depressions %., which correspond to the depressions a a’ of the die A, 
and which coincide with the like depressions in the die B’ when the 
two dies are placed together, as in the center of Fig. 2. The depres- 
sion 6’ in the die B is not provided with a tongue. as is the case with 
the depression a’, but in all other respects the die B is like the die 
A. By means of the dies B and B' a recess is formed in one side of 
the bottom rail of the dash frame corresponding to the tongue 0? of 
the die B’, but the die B having no corresponding tongue no recess 
is formed in the side of the bottom rail against which the die 
146 Z presses, as will be obvious from the sectional view in Fig. 2. 
In some instances it will be desirable to make the tongue 0? 
or tongue a* proportionately broader than is shown in Fig. 2 in 
order to form the recess in the bottom rail of the frame sufficient! 
wide to receive the nut into which the bolt which secures the das 
foot to the frame is screwed, as illustrated in Fig. 8, in which figure 
C represents the bottom rail of the dash frame; D, the dash foot; d, 
the bolt which secures the foot to the frame, and d', the nut into 
which said bolt is screwed. Instead of the continuous tongues a? ö, 
a row or series of studs may be used to form a number of smaller 
recesses, which may be readily converted into perforations to receive 
the bolt which secures the dash foot to the frame, but this latter con- 
struction is not so desirable as the continuous tongue, for the reason 
that where studs instead of a tongue are used perforations can only 
be made at definite points, and the lateral adjustibility of the foot 
will not be so perfect as it is when the continuous tongue is used, as 
by the use of the latter perforations can be made at any point in the 
recess formed by said tongue. Another reason why a continuous 
tongue is preferable to such studs is because the latter are liable to 
be more rapidly worn down in use than the tongue. If a continuous 
tongue be employed it need not necessarily be so long as is herein 
described, but its length may be varied to suit the manufact- 
147 urer. These tongues may, if desired, be made of such a shape 
as to form a recess with a concave bottom instead of the shape 
herein described. 

When the end bar is to be welded to the bottom rail it (the end 
bar) may be left straight, as shown in Fig. 3; but I preferably bend 
the lower end of the end bar, as shown in Figs. 4 nal 5, before weld- 
ing in order to have more metal at the point of unison, and also 
that the grain of the end bar may run parallel to the grain of the 
bottom rail, thereby securing a more perfect weld. By the use of 
my invention this surplus metal is forced to the upper and lower 
side of the recess formed by the tongue a? or , thickening the bot- 
tom rail at these points, as shown in Fig. 6, and strengthening it at 
the point where most strength is needed, viz., at the point of weld- 
ing and the portion to which the dash-foot is to be attached. I am 
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thereby enabled to use a much lighter bottom rail and throughout 
the balance of the frame than I otherwise could do. 

To enable this bottom rail to be thickened at the pointe above 
mentioned, the bottoms of the recesses a’ and & in the dies are pref- 
erably deepened toward and at the point where they respectively 
meet the vertical recesses a and ö. The bottom rail, previous to the 
welding to it of the end bar, may be either a round or oval bar, or of 
any desirable shape, or a plain bar without channel, as in Fig. 3, or 

a bar channel- on both sides, as in Fig. 4, or channeled on one 
148 side only, as in Fig. 5, in either of which cases the corner of 
the frame will present the appearance represented in Figs. 6 
and 7, or any similar or other special form desired, if the dies are so 
made, having a recess on one or both sides of the lower rail, accord- 
ing as the dies B B’ or A A’ are used. If the lower rail to be used 
is channeled on one or both sides previous to welding, the tongue a“ 
or 6? will not permit the channel to be obliterated wholly or par- 
tially when the end bar is welded to the bottom rail; but, as before 
stated, the surplus metal obtained by the lap, or, if the tongue is 
placed so far away from the lap as not to touch it, from the metal 
pressed out by the tongue as it penetrates or sinks into the bar, is 
torced to the upper and lower sides of the channel. When the end 
bar and bottom rail are to be welded together the ends of both are 
— K to the required degree of heut and placed between the dies, 
which are then brought ſoreibly together, which welds the two ends 
together and ſorms the recess in one or both sides of the bottom 
rail, as before stated, at one operation. Should the manufacturer 
desire he may place the tongue a“ so. far away from the point of 
welding that none of the surplus metal of the lap will be pressed 
into the lower rail at the sides of the depression made by thetongue, 
et if the part where the depression or channel is to be made be 
— near enough to the end of the lower rail where the weld is to 
be made, to be heated at the same heat with which the weld 
149 is to be made, the tongue would be of value in forming a chan- 
nel, or in preserving a channel already fomed in the lower 
rail, and in reducing the thickness of the web in the lower rail, where 

the perforations are expected to be made. 
hat I claim as new and of my invention and desire to secure 

by letters patent is— 

1. The combination, substantially as before set forth, of the two 
dies having opposing angularly joined depressions a a’, and a tongue, 
a*, in the depression a’ of either or both dies. 

2. The combination, substantially as before set forth, of the two 
dies having opposing angularly joined depressions a a’, and a 
tongue, a“, in the depression a’ of either or both dies, the depres- 
sions a’ deepening toward their junctions with the depressions a. 

3. The combination, substantially as before set forth, of the dies 
having opposing angularly * ned depressions a a“, and u tongue, , 
in either or of the said depressions, the face of said tongue or 
tongues being inclined. . 

4. The combination, substantially as before set forth, of the dies 
having opposing angularly joined depressions a a’, and a tongue, a’, 
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in either or both of the said depressions, the depressions a’ deepen- 
ing toward their junction with the depressions a, and the face of the 


tongue or tongues being inclined. 
2 af . GEORGE M. PETERS. 


| Witnesses : 
A. S. LUDLOW. 
E. R. HILL. 


(Here follows diagram marked p. 150.) 


151 (Endorsed:) U. S. cir. court, southern dist. of Ohio. Geo. 

M. Peters vs. Active M’f’g Co. No. 3630. Defendant’- Ex- 
hibit “Patent File.” E. W. Rector, notary public & special exam- 
iner. Filed June 25th, 1885. B. R. Cowen, clerk. 


152 Produced on behalf of defendant, James Murpock, Jr. 
Witness, being duly sworn, deposes and says as follows: 


Ques 1. State your name, age, residence, and occupation. 

Ans. James Murdock, Jr.; age, 45 years; residence, Cincinnati, 
Ohio; occupation, stamp-cutter, engraver, and die-sinker. 

Q. 2. How long have you been engaged in this business? 

Ans. Twenty-nine years. 

Ques. 3. I now show you a pair of dies, marked “ Defendant’s 
Exhibit C,” and ask you whether you ever made a pair of dies simi- 
lar to this pair; and, if so, for whom? 

Ans. I made dies similar to that for two parties—Active Man’f’g 
Company and the Enterprise Man’f’g Company. 

Ques. 4. State what was shown you and what instructions were 
given when the dies were ordered. 

Ans. When the first dies were ordered by the Active Company 
they —— me a pair of dies perfectly plain, ready to be sunk. | 
They said they wished the two pieces of iron like Exhibits “A” 
and B“ welded together at right angles in such a manner—that 
is, the dies were to be constructed in such a manner so as to bring 
the center of one piece of iron opposite the center of the other. 

After talking together we naturally concluded that the way 
153 we would do it would be to sink half in one and half in 

the other die. It was distinctly understood that the shape 
of the iron was to be preserved. 

Q. 5. Did it require any — ingenuity or invention to 
make the die as you made it 


Objected to as incompetent. 


Ans. No, sir. 

Q. 6. I now show you letters patent 281,553 and ask vou whether 
any die maker called upon to make dies for welding together a 
piece of channelled iron and a piece of bar-iron at right angles in 
such a way as to preserve the channel in the one piece, or even to 
modify the form of the channel by deepening it at one point, would 
have any difficulty in constructing dies like those shown in the 
patent? 


Go. N. PETERS, 450 
DIE FOR MAKING DASH FRAMES. _— 
Neo. 281,663. Patenteé July 17, 18838: 
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_ Objected to by counsel for complainant as incompetent, the ques- 
tion being one for the court. oe 


Ans. No, sir. | 

Q. 7. What is the object to be considered or the guide in making 
dies for forging or welding? 

Ans. Well, if I understand what is meant by the question—is 


the question meant to preserve the shape of the iron? 


(Counsel for def’ts answers that the question relates to the form 
of the die—What is the guide?) 


Witness then answers: The shape of the iron is the guide. 
154 Q. 8. Could any die-sinker make the dies for forging iron 
when he knows the shape of the pieces to be forged or welded? 


Q — objection as made by counsel for complainant heretofore to 
ues. 5. 


Ans. Any die-sinker of ordinary skill should have no difficulty 
in doing the work. 


Cross-examination by Mr. FisHer: 


X Q. 9. Do you do any blacksmith welding or forging? 

Ans. Yes, sir. 

X Q. 10. Have you seen letters patent 281,553 before to-day ? 

Ans. No, sir. 

X Q. 11. Have you examined the patent carefully ? 

A. No, sir, except the drawings. I just examined the drawings 
carefully; I did not read the claims. J . 

X Q. 12. Do the drawings of this patent show the dies to be 
adapted for double or single channel bar-iron? 

Ans. The drawings show both kinds, as I take it. 

JAMES MURDOCK, Jr. 


The taking of this testimony is now adjourned until ten o clock 
to-morrow morning, Saturday, January 17, 1885. 


155 SaTurDay, January 17th, 1885. 


Met, pursuant to adjournment, at ten o’clock a. m. 
Present: Same as on yesterday. 


FRANK THOMAS, a witness produced on behalf of defendant, being 
first duly sworn, deposes and says as follows: 


Q. 1. State your name, age, residence, and occupation. 

Frank Thomas; age, fifty-two years; residence, Cincinnati ; occu- 
pation, machinist & inventor and mechanical engineer. 

Q. 2. What experience have you had in forging and die-making? 

—. Since 1870 I have done more or less of that work; for the last 
five years a great deal of it. | 

Q. I now show you two pieces of iron, marked Defendant’s Ex- 
hibits A and B, and ask you whether it would require any inven- 
tion to construct dies or swages for welding the two together at right 
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angles and preserving their shape of the channel in the piece marked : 
B at the point of connection. i 
Ans. Well, I would answer that question by referring to an ordi- 
nary blacksmith or carriage blacksmith. He would tell you that 
he would stick that—that is, he would take a heat anywhere 
156 that you would want to weld it. I ought to have said he 
would have marked this out a little (pointing to Exhibit A). 

No, sir. If you were to bring that to me and ask me to do it 
I would make you a top and bottom swage that would either go 
into a steam hammer or a foot hammer to accomplish the work. 

Q. 4. I call your attention to the first part of your last answer and 
ask you whether in making it you understood the exact purport of | 
the question ? | 

Ans. Well, the first question I did not exactly understand. 

Q. 5. I now ask you whether any ordinarily skilled blacksmith or | 
die-sinker could make dies for welding two such pieces of iron to- | 
gether and preserving the channel? | 

Ans. I think so. I never found much trouble. 

Q. 6. I now show you two dies, marked Defendant’s Exhibit C,“ 
and ask you whether it would require any inventive talent to con- 
struct them ? | 

Ans. A blacksmith, if ypu would give him that (referring to Ex- 
hibit B) would make it just that way. 


Cross-examination by Mr. FisHer: 


XQ. 7. Mr. Thomas, do you consider the pair of dies 
157 marked Exhibit C“ as operative ones? 

Ans. Certainly; but I don’t like them; may be for some, 
but not just the way I would make them. Some make them one 


way, and some another, but the principle is the same. 
FRANCIS THOMAS. 


As counsel for the complainant was not here at the opening of the 
of the above deposition he now objects to said deposition as incoin- 
petent, irrelevant, and -material. 

Counsel for defendant now offers in evidence a copy of letters 
patent No. 224,792, granted Geo. M. Peters, Feb’y 24, 1880, for vehicle 
— frame, and has the same marked “ Defendant’s Exhibit Dash 

atent.” 


GrorRGE MonTIETH, a witness produced on behalf of defendant, | 8 
being first duly sworn, deposes and says as follows: : 


Q. 1. State your name, age, residence, and occupation. 

—. Geo. Monteith; age, 45; residence, Cincinnati; occupation, ff 
dash-maker ; secretary and treasurer of the Active M’f’g Company. A | 
Q. 2. Has the Active M’f’g Co. ever used dies or swages in — b 

ing the frames for their dashes in which the tongue or é 

158 tongues were deeper at any ono point than at another? 
Ans. No, sir. : 
Q. 3. Have you or your company used any dies in which the | 


X 


2 
® 


tongue or tongues were inclined, or the depressions were deeper at 
one point than another? 

Ans. No, sir. 

Q. 4. Can you produce duplicates of the dies used by your com- 
pany? 

Ans. Yes, sir; and I here —— 1 pair of dies marked “ Defend- 
ant’s Exhibit C.“ These Exhibits C are castings taken from dies 
now in use. They are exact impressions, the shrinkage of the iron 
in castings excepted. 

Q. 5. Have you ever used any other form of dies? 

Ans. Yes, sir; we have used dies with grooves for oval iron only, 
and dies for channel iron and oval combined with the tongue in the 
channel on one said only. 

Q. 6. Did the last named differ from “ Exhibit C” in any other 
way excepting the omission of the tongue in one of the dies? 

Ans. No, sir; except that the tongue had a greater projection. 

Q. 7. Were the dies last spoken of used on iron channels- on one 
or both sides’ 

Ans. Mainly on one side, although we used them with iron 
159 channeled on both sides. | 

Q. 8. When the channel is on one side of the iron only is 
it usually made deeper? 

Ans. We made ours deeper for that purpose—to conform to the 
shape of the iron. 

Q. 9. Question 8 re-read to witness, who answers: 

Ans. I misunderstood the question. Yes, sir. 

Q. 10. State how you came to get these dies. . 

Ans. We wished to weld channelled and oval iron ther and 
ordered a die-sinker to make the required dies. We made a draw- 
ing on paper of the shape and dimensions and also furnished the 
die-sinker with a sample of the channeled and oval iron to be 
welded. He made the dies to accomplish the object desired without 
any trouble. 

Q. 11. When was this? 

Ans. In the summer of 1879. 

Q. 12. Did it require any particular ingenuity or invention, either 
on your part or that of the die-sinker, to make these dies? 


Objected to as incompetent and irrelevant. 


Ans. Not in the least. The process was as clear and simple as 

though we had ordered dies for welding two pieces of oval 

159} iron only. It was a simple question of planing out straight 
grooves in accordance with dimensions given. 


Counsel for defendant desires to submit to this witness the models 
offered in evidence by complainants, which have not been produced, 
and he requests counsel for complainant to produce them as soon 
as he can. In the mean time submits the witness for croes-exami- 
nation, with the intention of examining him upon these models 
when produced, if found necessary. 

Counsel for complainant prefers to wait until the direct examina- 


* 
1 wore * natn ge 5 
a ra Tee „„ N a pe ae ee ae ’ 2 , 4 . ie 
eo e 2 5 mx bes 2 ? obi 4 5 a ae 3s . 1 3 . * * iq a tt he 
~~ = * nee ee a ee F 8 1 N . r r V x * ee ee ie Ps * 
‘ te . 3 1 > 4 in 2 1 * 9 . 9 ie N * #3 * 7 0 
8 cow a tid 4 7 8 
2 
* 
2 
4 
* 


E Mn Mawr ahaaape 


* — tL 1 0 a 1 * 
5 * tg eo Se a ee 72 1 1 Ey 
¢ Fag! . * n ee ee 4 


62 GEORGE M. PETERS VS. THE ACTIVE MANUFACTURING CO. 


tion is closed, and this testimony is therefore adjourned until Tues- 
day, January 20th, 1885, at 11 o’clock a. m. 


TuEsDAY, January 20th, 1885—11 a. m. 


Met pursuant to adjournment, same parties being present. 
Counsel for complainant waives cross-examination of this wit- 


ness. 
GEO. MONTEITH. 


160 United States Circuit Court, Southern District of Chio. In 
Equity. 


Gro. M. PetTers 
: v8. 
ActTIvE M’r’aG Co. 


DEFENDANT’s Exuipit “Dash Patent. E. W. Rector, Notary 
Public & Special Examiner. 


No. 3630. 


UNITED STATES PATENT OFFICE. 
GEORGE M. Peters, of Columbus, Ohio. 
Vehicle Dash- Frame. 


Specification forming part of Letters Patent No. 224,792, dated Feb- 
ruary 24, 1880; application filed May 5, 1879. 


To all whom it may concern: 

Be it known that I, George M. Peters, of the city of Columbus, 
county of Franklin, and State of Ohio, have invented a certain new 
and useful construction of dash-frames and dash-feet, of which 
the following is a specification : 

One object of my invention is a novel construction of the dash- 
frame, whereby the latter is rendered light and strong, can be man- 
ufactured with little expense, and whereby the various portions of 
the frame are cheaply, readily, and firmly secured together, and also 
whereby the dash is cheaply, quickly, and firmly connected to a per- 
manent or detachable portion of the vehicle. 

Another object of my invention. is a formation of a dash-foot for 
connecting a dash to a vehicle, whereby the foot is at once strong 
and light and can be cheaply manufactured. 

Referring to the drawings forming a part of this specification, 
figure 1, A, B, C, and D represent a dash-frame constructed in ac- 
cordance with my improvements, a section through the channeled 
lower rail of dash, and a sectional and perspective view of my 
special form of bar. Fig. 2,E and F are a perspective and sectional 
view of a modification of the mode of attaching the bar to the lower 
rail of the dash where said lower rail is channeled on only one side; 
and G isa perspective view, showing a portion of the lower rail 
channeled only on one side and a channeled foot of my invention at- 
tached thereto, showing manner of attaching the foot to the lower 
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rail by a T-headed bolt. Fig. 3, H I, Fig. 4, J K, and Pig. 6, L M, 
are sectional views, showing different modes of attaching the to 
the lower rail of the dash. Fig. 6 is a perspective view, showing 
how the extension e of the 7 t,o bar may be riveted to the thin 
web or channeled portion of the lower rail. 

A’, Fig. 1, represents the lower rai! of a dash-frame, channeled, as 
shown at B. This rail is provided at either end with the slot a or 
the holes a’, for attaching the feet to the dash-frame. The lower 
ends of the upright bars of the frame are split, and each half pro- 
vided with a T-head. (Shown at D, Fig. 1.) These T-heads are 
inade of the same width as the channel in the lower rail, into which 
they fit. The two halves of this split end are separated from each 
other to admit the lower rail between them. The upper ends of the 
upright bars are provided with notches d, for the reception of the 
upper rail of the dash-frame. 

he mode of attaching and securing the upright bars to the lower 
and upper rails is as follows: The two halves of the split lower end 
of the upright bar are placed one on either side of the lower rail, 
and the T-head on either half is allowed to pass the channel, as 
shown at c, Fig. 1, into which it ultimately is secured, the cleft 
in the end of the bar being of sufficient extent to permit it to pass. 
The object of this is to allow the upper end of the upright bar to 
pass under the top rail of the frame. When the upright bar has 
passed down sufficiently for this it is returned, so that the top rail 
ts into the notch in the upper end of the bar. The T-heads on the 
split lower end of the bar are now directly opposite the channel in 
the lower rail, and by a blow of the hammer can be forced together, 
the T-heads fitting into the channels on either side of the lower rail. 
Dents or depressions are made near the margin of the channel 
(shown at ö, Fig. 1), forcing the edges of the channel over and 
against the edges of the T-heads on the lower end of the upright bar, 
which heads are thus securely held in the channels. By a blow of 
the hammer upon the sides of the upper end of the rod the sides or 
wings of the notch d are battered against the top rail of the frame, 
and the upright bar is now securely fixed in its proper place. 

The T-head or heads may, when preferred, be secured to the rail 
by riveting instead of by the dents or depressions above mentioned. 

When preferred, one of the limbs of the notch in the upper end 
of the en may, in the first instance, be bent down, in which case 
the cleft in the lower end of the bar need not be deeper than just 
sufficient to allow of the ends of the lower end of the upright fitting 
into their respective channels in the rail. After the upright bar has 
straddled the latter so that the T-heads fit into their respective chan- 
nels, the upper end of the bar can be fitted to the upper rail, and 

the bent down limb of said notch in the upper end of the bar 
161 then bent back, and thus the limbs of the notch be caused to 
embrace the sides of the upper rail. 

It will be seen that by the aforesaid means the upright bars of a 
dash-frame are easily, quickly, and cheaply attached to the top and 
bottom rails. 

I preferably cast the upright bars of the desired shape, the ma- 
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terial used being malleable iron, to admit of their being bent with- 
out injury when the split ends are forced together. 

By constructing dash-frames in the manner described much of the 
expense incurred in the ordinary mode of manufacture is saved. 
The lower rail is made broad and flat, so that the slot a or holes a’ 
can be made therein and leave a strong bearing for the attachment 
of the feet. 

Should it be preferred, instead of constructing the lower rail and 
lower end of the upright bars as already described, the lower rail 
may be channeled only on one side, and the lower end of the up- 
right bar provided with only one T-head to fit in said channel, as 
shown in Fig. 2. Where the neck of this single T-head joins the 
body of the bar a — notch, e, Fig. 2, is provided to fit over a 
correspondingly-beveled edge of the lower rail, so that when the 
T-head is forced into and secured in the channel in a similar man- 
ner to the securing of the bar already described, the said bar is 
firmly secured in position. 

Should it be deemed preferable, one of the arms of the T-head on 
the lower end of the upright bars may be left off, making the head 
that fits into the channel an L instead of a T head. 

The Tf portions of the arm (or arms, where there are two) on the 
lower end of the upright bar may be omitted and the stub end of 
the arm or arms riveted to the channeled or thin portion of the 
lower rai:. (See Fig. 6 of the drawings.) : 

The notch or recess f, Fig. 2, permits the arm or arms provided 
with the T or L shaped heads, or the stub end or extension e when 
said heads are omitted, to come in contact with the web of the chan- 
nel in the lower rail or bar. 

The upper end of the upright bar may be fastened in any con- 
— or desirable manner, although I prefer the mode herein set 
forth. 

The wide vertical flat faces of the lower rail afford a desirable 
bearing for the dash-foot or velhicle-body (as the rail can be readily 

rforated for bolts or rivets, and the thick edges left above and 

low the perforations are first-rate bearings for said foot or 1 
and possess great advantages over the customary convex or ova 
rails, the central portion of which being thick renders them hard 
to punch, and the edges afford no flat surface for said foot or body 
to press against. The rail therefore, when more or less flat on one 
or both sides, becomes a modification of the forms of rail shown 
herein, and some of their advantages. 

G, Fig. 2, is a perspective view of the under side of my channeled 
or concave foot, which is attached to the lower rail of the dash-frame 
by a T-headed bolt, the head of the bolt fitting in the channel in the 
rail. A bolt having a F-head so narrow as to fit within the channel 
is applicable for attaching the feet only where holes, instead of a slot, 
is used, or where the slot is of less length or width than the channel 
in the rail. 

Fig. 3, H represents a section through the lower rail, channeled 
on both sides, and the foot, with a T-headed bolt passing through a 
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hole in the rail to secure the foot to it, the f-head fitting into the 
channel in the rail. 7 

Fig. 4, J is a sectional view, representing a modification, the dif- 
ference being that at J the rail is represented as channeled only on 
one side, and at H the rail is channeled on both sides. 

Fig. 5, L and M represent sections through the lower rail and the 
foot, the foot being secured to the rail by bolts the heads of which 
fit into the channel in the rail, the round holes or slots in the rail 
through which the bolts pass being of less diameter than the width 
of the channel. Should a slot of the same width as the channel in 
the rail be used instead of holes, a T-headed bolt having a head nar- 
row enough to al her fit into the channel cannot conveniently 
be used unless the bolt-head is much longer than the slot, as the 
head would pass through the slot. In this case I use a bolt with a 
head broader than the channel. (Shown at I, Pig. 3, where the rail 
is my aie as channeled on both sides, and at K, Fig. 4, the lower 
rail being 2 — as channeled only on one side.) 

Of course that feature uf my invention which consists of the com- 
bination of channeled rail and the uprights may be used without 
the combination of channel and bolt with foot or vehicle, and vice 
versa. 

The foot may be channeled or concaved on the opposite side to 
that shown and described herein, or on both sides, these forms of 
construction being both obvious equivalents of the one shown and 


escribed. 

The depth and the length of the channel or concavity in the dash 
rail or foot may be varied to suit the- requirements of the manu- 
facturer. 

Another advantage of that portion of my invention which relates 
to channeling or recessing the foot is that the same may be readily 
cast of malleable iron, the channeling obviating the injurious effects 
arising from the presence of shrunken corners in thick malleable 
iron castings. The channeling or recessing of the foot enables the 
latter to be made light and thin and to be better annealed. 

What I claim as new and of my invention is— 

1. A dash provided with a rail having vertically-flat sides, one or 
both of said sides being exteriorly channeled, substantially as and 

_ for the purposes specified. 

162 2. In a dash-frame, an upright having its upper end split 

to receive an upper cross rail or bar and its lower end pro- 
vided with shoulder e and flange or extension e, substantially as 
and for the purposes specified. 

3. In a dash-frame, the upright bar having its upper end split 
to receive an upper cross bar or rail and its lower end previded 
with shoulder e and flange or extension e, in combination with an 
upper cross rail or bar and a lower cross rail or bar, the latter prv- 
vided with a channel and a recess, f, which receives the extension 
and allows it to lie flat against the web, substantially as and for the 


| specified. 
4. In a dash-frame, the combination of the channeled rail and 
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the upright bar provided with one or more F-heads, substantially 


ai as and for the purposes specified. 
41 5. In a dash-frame, the combination of the channeled rail and 


4 the upright bar provided with one or more T-heads, and the holes 
in or slots through the rails, substantially as and for the purposes 
ei specified. 

a 6. In combination, the rail provided with one or more channels 


a and bolt-holes through the bar in the channel, and a T-headed bolt, 
42 substantially as and for the purposes specified. 

, 7. In combination, the rail provided with one or more channels 
and bolt-holes of suitable size through the rail, the T-headed bolt, 
and the foot or vehicle, substantially as and for the purposes 
: specified. 

a} 8. In combination, a dash-frame and a rail provided exteriorly 
rt with one or more channels and bolt-holes or slots in the channel 
ae and through the rail, said holes being of smaller diameter or width 
1. than the width of the channel, substantially as described. 
} 9. The foot, channeled on either or both sides, substantially as 
: and for the purposes specified. 

10. In combination, the foot and channeled rail provided with 
bolt-holes or slots, and a T-headed bolt whose head is within the 
channel, substantially as and for the purposes specified. 

11. A channeled dash-frame adapted to be connected to a per- 
manent or detachable portion of the vehicle, and consisting of an 
exterior continuously-solid frame provided with separable inner 
bars or braces terminating with said exterior frame, and having a 
construction substantially as described, whereby they are readily 
attachable to said exterior frame, substantially as and for the pur- 


poses set forth. 
GEORGE M. PETERS. 
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Attest : 
F. P. JENKINS. 
OSCAR G. PETERS. 


(Here follows diagram marked p. 163.) 
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164 United States Circuit Court, Southern District of Ohio. In 1 
Equity. 
Geo. M. 
Vv. 
ActTIvE M’r’a Co. 


I, Edward W. Rector, a notary public in and for the county of 
Hamilton and State of Ohio, do hereby certify that the witness- in 
the foregoing depositions were by me first duly sworn to tell the truth, 
the whole truth, and nothing but the truth; that the foregoing 
depositions by them respectively subscribed were reduced to writing 
by me and by said witnesses respectively subscribed in my presence, 
and were continued from day to day, as set forth, and were taken at 
the time and place specified in the accompanying notice. 

I further certify that Iam not attorney for either party in this 
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G. M. PETERS. 
Vehiole Dash Frame. 


No. 224,792. Patented Feb. 24, 1880. 
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suit nor otherwise interested in the result thereof, and that my fees 
for taking said depositions are $11.00, and that the same has been 
paid me by the defendant. 

I further certify that a witness fee of $1.50 was paid each of said 
witnesses by the said defendant. 

In testimony whereof I have hereunto set my. hand and 
165 seul, at Cincinnati, this 20th day of January, 1885. 
EDWARD W. RECTOR, ‘ 
Notary Public and Special Examiner. 


(Cost of Exhibit “ Patent File,” $9.50.) 
6 exhibits. 


166 Circuit Court of the United States for the Southern District 
of Ohio. In Equity. 


Gro. M. Peters 
v8. 
AcTIvE M’r’G Co. 
The complainants will take notice that the defendants will exam- 
ine witnesses in the above-named cause, under the 67th rule in 
equity, as amended, before E. W. Rector, Esq., notary public and 
special examiner, at the office of Stem & Peck, No. 74 W. 4th street, 
Cincinnati, O., on Friday, the 16th day of January, 1885, beginning 
said examination at 10 o'clock a. m. of said day and continuing from 
day to day until completed. “ 
| STEM & PECK, 


Solicitor- for Def l. 


io 3630. 


Received copy. 


January 12, 1885. 
WM. HUBBELL FISHER, 
: Of Solicitors for Compl't. 


167 And afterward, to wit, on the 7th day of February, in the 
year last aforesaid, an entry was made upon the journal of 

the court aforesaid in this cause, and which said entry so as afore- 

said made is clothed in the words and figures as follows, to wit: 


GeorGce M. PETERS 


v8. hie Equity. 3630. 
THe AcTivE MANUFACTURING Co. 


This day came complainant, by his attorney, and asked the court 
for additional time to take testimony in rebuttal. 
The court, being fully advised, doth = the complainant two 
weeks longer time from the expiration of the twenty days heretofore 
given in which to take testimony in rebuttal. 


| And afterward, to wit, on the 21st day of February, in the year 
last aforesaid, came the said complainant herein aforesaid, by his 
said solicitor aforesaid, and filed in the clerk’s ‘office of the court 
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aforesaid in this cause certain depositions theretofore taken on be- 
half of said complainant, and which said depositions so as aforesaid 
filed are in the words and figures clothed as follows, to wit: 


168 Circuit Court of the United States for the Southern District 
of Ohio. In Equity. 


GrorGE M. PETERS ) 
v8. No. 3630. 
THe AcTIVE MANUFACTURING CoMPANY. 


The respondent will take notice that the complainant will examine 
witnesses in the above-named cause, under the 67th rule in equity, 
as amended, before Ira H. Crum, Esq., special examiner and notary 
public, at the office of J. W. Firestone, 85 S. High St., Columbus, 
Ohio, on Wednesday, the 11th day of February, 1885, beginning said 
examination at 9 o’clock a. m. of said day and continuing from day 


to day until completed. 
J. W. FIRESTONE, 
Solicitor for Comp. 


STEM & PECK, 
Solicitor- for Def is. 


Received copy. 


169 Circuit Court of the United States for the Southern District 
of Ohio. In Equity. 


GEORGE M. PETERS 


vs. No. 3630. 
THe AcTIVE MANUFACTURING COMPANY. 


Examination of witnesses on behalf of the complainant, under the 
67th rule in equity, as amended, pursuant to the annexed notice. 


Present: Jason W. Firestone, for the complainant, and —— ——, 
for the respondent. 


By request of parties, it is ordered that the depositions be taken 
by question and answer. 


— —, a witness produced on behalf of the complainant, 
being first duly sworn, deposeth and saith, in answer to interroga- 
tories propounded to him by Jason W. Firestone, Esq., of counsel 
for the complainant, as follows: 


Ques. 1. State your name, age, residence, and occupation. 

Ans. My name is Thomas Black; mv age is 28 years; my resi- 
dence is Columbus, Ohio, and I am now assistant foreman in the 
iron-finishing department of the Peters Dash Company. 

Ques. 2. Have you a trade; and, if so, what; and how long have 

you been working at your trade? ; 
170 Ans. Yes; I am a carriage blacksmith. I commenced in 

1874,and have been working at my trade as a carriage black- 
smith and carriage dash-maker ever since. 
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Ques. 3. Are — acquainted with the defendants, The Active 
Manufacturing Company of Cincinnati, Ohio? 

Ans. Yes; I formerly worked for that company at Cincinnati, 
Ohio. I commenced early in the spring of 1879 and worked until 
in the fall of that year. 

Ques. 4. What did you work at for said company ? 

Ans. I had charge of the dash-frame department; making the 
iron dash frames. 

Q. 5. Were you familiar with and do you now know the kind of tools 
and the shape of the iron used by the Active Manufacturing Com- 
pany in 1879? 

Ans. Yes. : 

Ques. 6. Please state the shape of the iron they used in making 
the lower bar of their dash frames. 

Ans. They used a flat bar-iron about } x 1 inch. 

Ques. 7. What do you mean by “ flat bar?” 

Ans. I mean a plain bar of iron, as distinguished from a channel 
bar, as are ordinarily used for making the lower bar of a footless 
dash frame. 

Ques. 8. While working for the Active Manufacturing 
171 „ in 1879, did it or not use channel bar - iron? 

Ans. No, sir. 

Ques. 9. In 1879, when you worked there, did the Active Manu- 
facturing Company use dies for welding their dash frames? And, if 
so, please describe the dies. 

Ans. They did use dies with a pluin · groove in to receive the flat 
iron bar and an oval groove to receive the oval iron to which the 
flat iron was welded. 

Q. 10. Please examine “ Defendant’s Exhibit C” and state whether 
or not the Active Manufacturing Company used a die or dies like 
said exhibit in 1879. 

Ans. No, sir; they did not while I worked there. 

—— 11. Please state how the dies you used differed from the 
exhibit. 

Ans. Without reference to the size of the grooves, the dies differed 
in this, that the dies they then used did not have the tongue in as 
shown in this die here (witness here refers to Defendant’s Exhibit 
C,” Ira H. Crum, examiner), but that tongue was taken out and the 
flat bar was laid flat in the groove of the die. 

This die (wituess refers to “ Defendant’s Exhibit ©,” Ira H. Crum, 
Ex.) 1 judge was made for welding channel iron such as is now in 
use by dash-makers, and it could not be used for the old flat iron 

bar as used by the Active Manufacturing Company when I 
172 worked there. 

Ques. 12. What openings, if any, did the Active Manuſaet- 
uring Company make in the lower bar for receiving the bolt which 
connects the dash foot to the dash. - 

Ans. They punched a square hole through the flat bar-iron at 
each end of the dash frames. 

Ques. 13. Did or did not the lower bar of dash frame have any 
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perforation in the flat surface to make the flat iron thinner where 
the holes were to be punched? 

Ans. No, sir; the iron was left flat, and after the welding the 
holes were punched through the flat surface. 

Q. 24. Please examine “ Defendant’s Exhibit C” again, and, from 


the shape of the die, what weld is said die adapted to make in weld- | 


ing a dash frame? 

Ans. From the shape of the die it could be used for making no 
other weld than that of welding the center bar of the dash frame to 
the lower bar. 

Q. 15. Why could it not be used for making the corner weld of 
the dash frame? 

Ans. To make the corner weld of a dash frame the tongue in the 
die would have to be cut away so as to receive the oval iron—that 
is, the groove like that made to receive the oval iron would have to 

cut through the tongue and the end of the die closed to 
173 prevent the metal from flowing away from the weld and 

eK! make au imperfect weld. 
, Ques. 16. Have you had any experience as a dash-maker in 
welding dash frames by use of dies like the dies shown in the draw- 
ing of “Complainant’s Exhibit No. 3,” being Peters patent No. 
281,553, which I now hand you for examination of the drawing ? 

Ans. Yes, sir; I have seen them used. 

Ques. 17. In practical use what advantage, if any, do you find 
dies made like those shown in the drawings of said patent have 
over the dies you have heretofore described and used ? 

Ans. This die in the drawing has a tongue which, in using chan- 
nel bar-iron for the lower bar, fits into the channel of the bar and 

revents the metal from filling in the channel where the hole is to 
be unched, and also swages the metal out toward the weld and 
makes a full weld and makes the corner of the dash strong just where 
breakage is liable tooccur. In using channel bar-iron, if the tongue 
was not in the die the channel would fill up and the lower bar would 
be as hard to punch as the old flat bar we used to use before the channel 
bar came into use, and the advantages the channel bar has would be 
destroyed, and a complete weld could not be made, for the metal 
would run down the channel and away from the corner and 

174 make an imperfect weld. 

Q. 18. What kind of a die did the Active Manufacturing 
Company use for making the welds of the corner of their dash frames 
when you worked there ? 

Ans. They used a die with a groove to receive the lower flat bar 
and another groove at right angles is this to receive the oval iron, 
the — as the die used for welding the center bar, except closed at 
one end. 

Ques. 19. Do you know of anything else of interest to either of the 
paties to this suit? If so, state fully. 


Ans. No, sir. 
THOMAS BLACK. 
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The further taking of these depositions is now adjourned until 
nine o clock to-morrow morning. 
| IRA H. CRUM, 


Notary Publie & Ez. 


Met, and taking of depositions resumed, pursuant to adjourn- 
me 
Present: Same parties. 
| IRA H. CRUM 
N. P. & Ex. 


175 Also Lucius WALTON, a witness produced on behalf of the 

' complainant, being first duly sworn, d and saith, in 
answer to interrogatories propounded to him by Jason W. Firestong, 
Faq:, of counsel for the complainant, as follows : 


es. 1. State your name, . residence, and occupation. 
ins. My name is Lucius Walton; my age is 36 years; my resi- 
dence, Columbus, Ohio, and I am a carriage blacksmith. 
ues. 2. How long have you been working at your trade as a 
carriage blacksmith, and what is your present business ? 

Ans. I have been working at my trade for about nineteen years, 
and am now and have been for several years foreman in the dash- 
frame making departmentment of the Peters Dash Company. 

3. Have you or not ever used dies for welding dash frames? 
ins. Yes, sir; have welded thousands of frames by using dies. 

Q. 4. What kind of frames? 5 

Ans. Frames with lower bar made of channel iron, and other 
parts oval iron, and others with flat bar-iron. 

Ques. 5. What kind of dies did you use for welding dash frames 


1 0 where the lower bar was made of flat bar-iron 


Ans. I used dies with plain gutters or grooves to receive 
the flat and oval iron. 
Q. 6. For whom were those dashes made, and were the dashes 
ſootless or not? 
Ans. They were made for the Peters Dash Company, and were 
footless dashes. 

7. Was there anything in those dies to make a depression in 
the lower flat bar where the hole or slot was to be punched to re- 
ceive the bolt for the foot? 

Ans. No. 

Q. 8. Did you find any sey in punching holes or slots to re- 
ceive the bolts in the flat bar; and, if s0, what difficulties, if any? 

Aus. In punching holes or slots in the flat bar, when the iron is 
cold, it crystallizes and becomes hard, and when attempting to 
punch same the iron has a tendency to follow the 1 and to 
draw in toward the punch and splits the iron and destroys the 
lower bar, and we spoiled thousand- of dashes and broke many 
punches in attempting to make slots, and always had this difficulty 
until we another kind of a lower bar for our dash frame, 
and made other dies for doing the welding. 
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Q. 9. What kind of iron did you adopt ? 
Ans. Mr. Peters got up the idea of using channel bar-iron 
177 for the lower bar of our dash frame, so that we could punch 
the hole or slut to receive the bolt more -asily by punchin 
through the channel part of the bar instead of through the thic 
bar-iron, as before. 

Q. 10. You spoke of making a change in your dies; what change 
did you make? 

Ans. After substituting channel iron for flat bar for the lower bar 
we found that our plain dies were inoperative—they would not do to 
make a proper weld—for when attempting to make a corner weld 
with our old dies with plain grooves we found that in making the 
weld the metal would flow away from the corner and fill up the 
channel of the iron and make an imperfect weld, because when 
heated the iron would flow away from the corner, where the strength 
is required. Mr. George Peters then invented the dies now in use, 
with a tongue in the die. This tongue fits into the channel of the | 
channel bar-iron, and in making the weld keeps the channel per- | 
fect and from filling with metal, and prevents it and forces the iron 
out to the corner and makes a complete weld. The tongue also 
forces the web in the channel down toa level with the under sur- 

face when welding, so that there is a perfectly flat surface 
178 on the under side of the lower bar, so that when punched for 
slots or holes the ager goes through it, strikes a flat sur- 
face, and don’t cock up the edges of the bar, because it has a flat 
surface to punch on. : 

Q. 11. Please examine the drawings of letters patent No. 281,553 | 
of George M. Peters, being Complainant’s Exhibit No. 3,” and : 
state how, if at all, the dies in said drawing compare with the dies 
with the tongue that you have described in your last answer. 

Ans. The bottom corner dies in the drawing are the same as the 
ones I have described. 

Q. 12. In your answer to question 10 you said “ the metal would | 
flow away from the corner, fill up the channel, and fill up the chan- 
nel of the iron, and make an imperfect weld ” by using the old dies 
without a tongue; can you produce a piece of iron illustrating your 
meaning and point out the defects ? 

Ans. Yes. Here is a corner iron which I attempted to weld in a 
die with a plain impression ; that is a die without a tongue, and you 
see the channel of the channel is filled with metal which flowed 

away from the corner into the channel in making the weld, 
179 and the channel is filled up and destroyed, and it would be “Aw 
as hard to punch a slot through this piece as though the f 4. 
channel iron had not been used, and the advantuge of using chan- i ¢ 
nel iron in the lower bar is destroyed. | 
{ 
| 
| 


In this piece the weld is imperfect, because the metal flowed away 
from the corner, where it is wanted, into the channel and made a 
weak and imperfect corner. 


Witness here produced piece of iron referred to in his last answer, 
which counsel now offers in evidence and asks the notary to mark 
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— 1225 Exhibit X (which is accordingly done.—I. H. C., No. P., 
x. 


Ques. 13. In answer to question 10 you say “the tongue also force- 
the web in the channel down to a level with the under surface when 
. welding,” Ke. Can you produce a piece of iron illustrating your 
meaning? If so, do so and explain the same fully. 
Ans. Here is a piece. It is a lower corner that I welded as we 
é make them now. It shows the use of the tongue in the die for pre- 
serving the channel and forcing the iron out to the corners, where it 
is needed to make a perfect weld, and also of forcing the web 
f 180 in the channel down to a level with the under surface, so that 
| there is a perfect flat surface on the underside, where the slot 
is to be punched. This is all done by one heat. 
e also shows how — a hole or slot can be punched through 
the web when the channel is perfectly preserved, as when welded by 
use of a die with a tongue. 


Witness here produced the corner iron referred to in his last an- 
swer, and complainant’s counsel here offers the same in evidence 
and asks the examiner to mark it Walton Exhibit Y (which is ac- 
cordingly done.—I. H. C., N. P., Ex.). 


The further taking of these — is here adjourned until to- 
morrow morning, at nine o'clock. 
mad IRA H. CRUM, 

i Notary Public & Special Examiner. 
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Met, und taking of depositions resumed, pursuant to adjourn- 
ment. 
Present: Same parties. 
I. H. CRUM, 
N P. & & Ex. 


181 Q. 14. In your previous testimony you have explained the 
use and value of the dies as shown in the drawings of Com- 
lainant’s Exhibits No. 3, being Peter’s patent sued on in this case. 
ou may state whether you have made any experiments in welding 
flat bar-iron to oval irons at right angles to make the lower corner 
of a dash frame with the dies as shown in said drawings and as you 
have heretofore described. And, if so, can you produce samples 
illustrating the result of your experiments? 

Aus. Yes. I took flat bar-iron the same as we used to use for 
the lower bar of the dash frame before channel bar came into use 
for that purpose and welded several pieces to oval iron by using the 
same dies I use for welding channel iron, as I have heretofore ex- 

lained, und find that the tongue of the die operates as successfully 
in welding flat bar-iron as in welding channel bar. I have here 
with me several samples of the welds I made by using flat bar-iron 
in the dies I use for welding channel bar-iron. In each of these 
samples you will see that these dies in which these welds were made 
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are adapted for welding channel bar-iron. Consequently, 
182 where these samples were in the die, they received the same 
impressions that are given our channel bar-iron. Conse- 
quently you see there are depressions in these samples, giving them 
the appearance of channel bar-iron, as that part of the depressions 
in the samples, about two and five-eighths inches on the lower bar 
from the out corner of the angle, are formed by that part of the die 
which is made to preserve the web and channel when using channel 
iron. 
Witness here produces the two samples referred to in his last an- 
swer, and counsel for complainant offers the same in evidence and 
asks the examiners to mark them Walton’s Exhibit W, which is 


accordingly done. : 
IRA H. CRUM, 
N. T. & Ex. 


183 Q. 15. Please examine “ Defendant’s Exhibit C“ and state 

whether or not the lower corner weld of a dash frame could 
be made by using dies constructed like said exhibit. And, if not, 
why not,and what, if any, weld of a dash frame could be made with 
such dies? 

Ans. The lower corner weld of a dash frame could not be made, 
because the impressions and tongue runs clear across the die, and 
there is no impression across the tongue to allow the oval iron to 
lap onto the lower bar; but, in order to make a weld, the impres- 
sion for receiving the oval iron would have to extend through the 
tongue, and the impressions on each side of the tongue should not 
expend clear across the die and should not extend any further than 
the outer edge of the impression for the oval iron. This die is made 
— welding the center — of the dash frame to the lower channel 

r. 

. 16. Do you know anything of interest or importance to either 
of the parties to this suit? If so, state fully anything you may 
desire to add. | 

A. I do — know of anything further. 

LUCIUS WALTON. 


184 Strate or Onto, . 
County of Franklin, ” 


I, Ira H. Crum, a notary public within and for said county, se- 
lected to act as special examiner, under the 67th rule in equity, as 
amended, in the cause stated in the caption, do hereby certify that 
the foregoing examination was had, pursuant to the annexed notice, 
at the office of J. W. Firestone, 85 S. High St., Columbus, Ohio, on 
the 11th, 12th, and 13th days of February. 

I further certify that at the said time and place I was attended by 
Thomas Black and Lucius Walton, witnesses produced on behalf of 
the complainant, they being of sound mind and lawful age, and the 
said witnesses being, previously to the commencement of their depo- 
sitions, by me duly cautioned and solemnly sworn to testify the 
truth, the whole truth, and nothing but the truth, and the deposi- 
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tions hereinbefore appearing were by me reduced to writing in the 

presence of and read over by me to said witnesses, and were 
upon subscribed by them in my presence. 

185 I further certify that I am not of counsel nor attorney nor 
relative of either of the parties to this cause, nor in any man- 

ner interested in the result thereof. 

In testimony whereof I have hereunto set my hand and affixed 
my seal of office this 13th day of February, 1 


[SEAL.] IRA H. CRUM, 
Notary Public and Special Examiner. 

Costs of taking depositions : | 

Notary ſees $10 00 

Witness fees: 

Thomas Black, 1 day 1 50 
Witness fees: 

Lucius Walton, 2 days 300. 
— — 814 50 


Paid by complainant. 
IRA H. CRUM, 
Notary Public and Special Examiner 


186 And afterward, to wit, on the 23d day of February, in the 

rear last aforesaid, came the complainant herein aforesaid, by 
his ade solicitors aforesaid, and filed in the elerk's office of the court 
aforesaid in this cause certain depositions theretofore taken on be- 
half of said complainant, and which said depositions so as aforesaid 
filed are clothed in the words and figures as follows, to wit: 


187 Circuit Court of the United States for the Southern District 
| of Ohio. In Equity. 


GroRGE M. PETERS 
v8. *. 3630. 
Tne AcTIVE MANUFACTURING COMPANY. 


Examination of witnesses on behalf of the complainant, under the 
7th rulein equity, as amended, pursuant to the annexed notice. 


Present: Jason W. Firestone, fur the complainant, and., 


for the respondent. 
By request of parties, it is ordered that the depositions be taken 


by question and answer. 


~ CHartegs H. Dory, a witness produced on behalf of the complain- 
ant, being first duly sworn, deposeth and saith, in answer to inter- 
rogatories propounded to him by Jason W. Firestone, Esq., of 


counsel for the complainant, as follows: 


Question 1. State your name, age, residence, and occupati 
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Answer. Charles H. Doty; residence, Columbus, Ohio; age, twenty- 
seven years; occupation, machinist and die-maker. 

Question 2. How long have you worked at your present trade of 

machinist and die-maker, and what is your present position? 
188 Ans. About seven years; am now foreman. 

Q. 3. As a die-maker, what experience have you had in 
making and designing dies, and what kind of dies have you made 
and designed, if any ? 

Ans. f have made and designed various kinds of dies, prineipally 
for use in the manufacture of carriages and carriage dashes and 
stamping dies and trimming dies for cutting of- the surplus metal 
after forging or around the forging. 

Q. 4. Please examine drawings, Figs. 1 and 2, of letters patent No. 
281,553, to George M. Peters, and state whether or not you under- 
stand said drawings. 

A. I have examined them and I understand them. 

Q. 5. Have you had any experience in making dies as illustrated 
by said drawing-? 

Ans. I have. I have made them for the Peters Dash Company. 

Q. 6. In your experience have you ever made or seen dies with a 
tongue for making a depression in the metal? 

Ans. None previous to the ones I made for the Peters Dash Com- 
pany like the drawing. 

Q. 7. What advantage do you find, if any, a die constructed like 
Figs. 1 and 2 of the drawing possess over other dies with which you 

are familiar? 
189 Ans. The advantage in figure one is that the two tongues 
approaching near to each other tend to preserve the web in 
the channel when using channel iron, and to utilize what little 
metal might be there in filling the impression for the sides of the 
channel, and also force the metal out into the corner and makes a 
complete corner weld. 

In using a flat bar instead of a channel bar iron, the web will 
be formed so as to be easily punched out without breaking the weld 
of the iron at the corner or without breaking the iron and greatly 
reducing the liability of punches to break. 

Figure two possesses all the advantages I have mentioned above, 
and, in addition, by the use of the one tongue only, and this tongue 
in the upper die, forces the web, in using channel bar-iron, down to 
a flat surface on one side, thereby permitting the use of a straight- 
faced die for punching the slot, which prevents the sides of the chan- 
nel bar from twisting or cocking up. 

In using a flat bar-iron the result is the same. 

Q. 8. As a die-maker, if a piece of channel and of oval was 

brought you for you to make a die, wherein said pieces could 
190 be welded together at right angles so as to possess the ad- 

vantages you have heretofore stated, that a die like that illus- 
trated by the drawing possesses, would you have any difficulty in 
making such die? 

Ans. Since seeing the drawings a die-maker would have no diffi- 
culty in making the dies, but without seeing the drawings or hav- 
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ing the design fully explained a die- maker would consider it diffi- 
cult to make a die possessing the advantages of this one, and, as a 
matter of fact, dies for making dash corner welds without these 
advantages had been made fora long time previous to this idea 
being developed by Mr. Peters. 
Q. 9. Do you know of anything else of interest or importance to 
either of the parties to this suit? 
Ans. I do not. 
| CHAS. H. DOTY. 


191 Circuit Court of the United States for the Southern District 
of Ohio. In Equity. 


GeorGE M. PETERS 
vs. No. 3630. 
THe AcTIVE MANUFACTURING CourAxx. 


The respondent will take notice that the complainant will ex- 
amine witnesses in the above-named cause, under the 67th rule in 
equity, as amended, before Ira H. Crum, Esq., notary public and 
special examiner, at the office of J. W. Firestone, No. 85 S. High St., 

lumbus, Ohio, on Saturday, the 21st day of February, 1885, be- 

7, ginning said examination at 9 o’clock a. m. of said day and continu- 
ing from day to day until completed. 
— J. W. FIRESTONE, 
ts .. Solicitor for Company. 


Received copy. 
| STEM & PECK, 
Solicitor- for Def l. 


192 Srate or Onio, \ ns 
| County of Franklin 


I, Ira H. Crum, a notary public within and for said county, selected 
to dct as special examiner, under the 67th rule in equity, as amended, 
in the cause stated in the caption, do hereby certify that the foregoing 
examination was held, pursuant to the annexed notice, at the office 
of Jason W. Firestone, No. 85 S. High St., Columbus, Ohio, on Satur- 
day, the 21st day of February, A. D. 1885. 

further certify that at the said time and place I was attended by 
™ Chas. H. Doty, a witness produced on behalf of the complainant, he 
being of sound mind and lawful age, and the said witness was, pre- 
viously to the commencement of his deposition, by me sworn, cau- 
tioned, and solemnly sworne to testify the truth, the whole truth, and 
nothing but the truth, and the deposition hereinbefore appearing 
wag by me reduced to writing in the presence of and read over by 
me to said witness, and was thereupon subscribed by said Chas. H. 
Doty in my presence. 
I; further certify that I am not of counsel nor attorney nor rela- 
ative of either of the parties to this cause, nor in any manner in- 
terested in the result thereof. 


te 
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193 In testimony whereof I have hereunto set my hand and 
affixed my seal of office this 21st day of February, 1885. 
[SEAL. | IRA H. CRUM, 
Notary Public and Special Examiner. 


Costs, witness fee: 
Chas. H. Doty, one day $1 50 


Notary fee 2 00 
— A 83 50 83 
Paid by George M. Peters. 
IRA H. CRU M, 
Notary Public and Special Examiner. 


194 And afterward, to wit,on the 26th day of February, in the 

year last aforesaid, came the said complainant herein afore- 
said, by his solicitors aforesaid, and filed in the office of the clerk of 
the court aforesaid in this cause certain depositions theretofore 
taken on behalf of said complainant, and which said depositions so 
as aforesaid filed are clothed in the words and figures as follows, to 
wit: 


195 Cireuit Court of the United States for the Southern District 
of Ohio. In Equity. 


Grondk M. Peters a 
v8. N No. 3630. 
Tux Active MANUFACTURING CoMPANY. 

The respondent will take notice that the complainant will exam- 
ine witnesses in the above-named cause, under the 67th rule in equity, : 
as amended, before Jno. W. Strehli, Esq., notary and special exam- 
iner, at the office of Wm. Hubbell Fisher, Esq., Nos. 12 and 13 Wig- 
gins Bl'k, Cincinnati, Ohio, on Thursday, the fifth day of February, 
1885, beginning said examination at eleven o’clock a. m. of said day 
and continuing from day to day until completed. 


WM. HUBBELL FISHER, 
Of Solicitors for Complainants. 


Received copy. 


Feb’y 3rd, 1885. 
STEM & PECK, 


Solicitor- for Respondent. 
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‘Circuit Court of the United States for the Southern District 
of Ohio. In Equity. 

Grorce M. Pxrens 

f v8. No. 3630. 

| THe Active MANUFACTURING CoMPANY. 


Examination of witnesses on behalf of the complainant, under the 
67th rule in equity, as amended, pursuant to the annexed notice. 


4 25 Present: Jason W. Firestone, ſor the complainant, and Arthur 
Stem, ſor the respondent. 

By request of parties, it is ordered that the depositions be taken 
by question and answer. 


Met on Feb’y 5, 1885. 
The taking of the depositions in this case is, by consent, postponed 


to Feb’y 6th, 1885. 
JNO. W. STREHLI, 
: Notary Public and Special Examiner, Hamilton County, Ohio. 


CincinnatTI, O., Feb. 6th, 1885. 
Met, pursuant to adjournment, at same place. 
Present: Jason W. Firestone, for complainant, and Mr. Chas. M. 
Peck, for respondents. 


7 197 James Mitts, a witness produced on behalf of the com- 
‘ plainant, being first duly sworp,.depuseth and saith, in an- 
swer:to interrogatories propounded to him by-Mr. Jason W. Finx- 
STONE, of counsel for the complainant, as follows : 


: Ques. 1. State your name, age, residence, and occupation. 

Ans. My name is James Mills; age, 45 years; residence, Cincin- 
nati, Ohio; occupation, machinist. 

| Ques. 2. What experience have you had, if any, in making dies? 


Ans. I have had two years’ experience at Louis Cook’s Carriage 
M’fg — and 3 years besides at other places, and since these five 
yeary have been foreman for John Steptoe in building machinists’ 
tools. 

Ques. 3. How long have you been working at your trade as a ma- 
chinist ? 

Ans. I have been working at it for 30 years; I commenced when 
I was 15 years old. 

Ques. 4. Please examine the drawings of letters patent No. 
281,553, being Complainant’e Exhibit No. 3, and also models, Com- 
plainant's Exhibit- No. 1 and No. 2, and state whether or not you 
understand the dies as shown in said drawing and models. 

Ans. Yes, sir; I understand them. 

Ques. 5. Wherein do the dies illustrated by said drawings and 

— — —.— if at — — dies that — — —— 
198 or the purpose of welding two parts er, and what 
advantage, it any, would dies constructed as shown in said 
drawing and as illustrated by the models — over other dies? 
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Objected to as incompetent and not in rebuttal. 


Ans. The difference from the dies that I have made is in inserting 
this tongue in the die to form a slot in the piece welded, and also 
swedge in the corner to make it strong and have the most metal 
there; the tongue is also inclined towards the corner, which makes — 
it still better for forming that corner; that is the difference from the 
dies I have made before for this purpose. Well, that advantage 
would be over other dies would be in welding the corner in one heat 
and also forming the slot therein in one heat. 

Ques. 6. What would be the effect in attempting to weld a corner 
by joining a piece of channel and oval iron like that sbown in 
Weadon’s exhibit, if a die were used that did not have the tongue ret 
shown in the drawing of said patent? 

Ans. The effect would be that you could not get as good a weld in 
the corner, as you have no way of swedging the iron there (not as 

good a way) as you have with the tongue, for the tongue has | 
199 a tendency to swedge the iron in the corner; therefore it {| 

makes a better weld than it does if it had not the tongue — 114 
there, and to get the slot there you would have to take some other 
process or another heat to get it there. 

Ques. 7. In the absence of the tongue in making the weld what 
would become of part of the metal that should go to form the 
corner ? 

Ans. Well, that depends a good deal on the man that is making 
the weld, in holding the iron while the die comes down ; if he holds 
it in the proper place he can make a good weld, but if he does not, 
he does not make so good a weld as he would with the tongue, be- 
cause the tongue helps him to swedge that, and therefore it assists 
him in making his weld, if he should not get it together just right. 

Ques. 8. In welding a piece of channel and oval iron atthe corner 
by use of dies like Complainant’s Exhibit No. 1 without the tongue, 
would or not the metal that should go to make up the corner natu- 
rally flow away from the corner out into the channel of the channel „ 
bar-irun and thereby make an imperfect weld ? 1 


Objected to as leading. 


Ans. I should naturally think it would, as the tongue being there 

it has a tendency to prevent it from doing so. 
200 Ques 9. As a die-maker do you or not often experience 
difticulty in attempting to form dies for making certain welds 
where the person for whom the die is made is unable to give you an 
idea as to the shape of die necessary to form the weld ? 5 
Ans. Yes, very often that is the case; when he brings his dies he 
generally brings a sample of what he wants to weld. Any ordinary 
welding what we have been used to we have no trouble, but when 
he brings us a piece to weld and he wants it made in a certain way, 
we naturally ask him how we must make these dies, and if he has 
got anything to advantage he will tell us. ~ 
Ques. 10. As a die-maker do you consider that there is anything ; 
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new and novel in the construction of the dies as shown in the dra w- 
ings of Exhibit No. 3; and, if so, what? 


Objected to as incompetent. 


Ans. Yes. What is new and novel is the insertion of that tongue 
in the die. 


Cross-exainination by Mr. CAS. M. Prox, for respondents: 


X Ques. 11. If anybody should bring to you a wooden pattern, 
showing the pieces as welded together in the shape he wanted them, 
would you have any trouble in making dies to perform such weld- 

ing? 
201 Ans. No; not at all. 
X Ques. 12. You don’t mean to say, as a die-maker, that 
you have never seen tongues in dies before, do you ? 

Ans. Not used for that purpose. 

X Ques. 13. Aside from this particular purpose, tongues in dies 
are quite common and old, are they not ? 

Ans. Not to my knowledge, they ain’t. 

X Ques. 14. If anybody should bring to you a couple of pieces 
like Defendant’s Exhibits A and B to be welded together to form a 
corner at right angles and to preserve the shape of each piece, would 
you, as a die-maker, have any trouble to make dies to do this? 

Ans. I would have no trouble in making the die, but I can’t say 
it would weld so good without the tongue as with it. As I said be- 
fore, the tongue assists in welding that corner. 

X Ques. 15. Would you have any trouble in putting in such a 
tongue if you found one was necessa 

Ans. No, sir. I would have no trouble in putting in the tongue, 
provided the man who wanted the die told me what he wanted. Of 
course there is no trouble in putting it in. 

X Ques. 16. That is to * he told you he wanted the channel 

in the one piece to be preserved and to run up to the oval 
202 piece, you would know enough about die-making to put in 
the tongue? 

Ans. No. I don’t think that would be my business at all; in 
fact, it has never come under my notice before. I can easy do it 
now, as I saw it. , 

X Ques. 17. Then your experience and knowledge of die-making 
has been merely to follow the directions of persons wanting dies 
and to copy patterns of such dies as were brought you ? 

Ans. Yes, sir; that’s what all die-makers have to go by. 

X Ques. 18. Are not tongues common expedients in making dies 
or swages where you want to make some depressions in metal or 
preserve some shape? 

Ans. Ves; they are used for making depressions in metal, but 
not to make a weld and form the depressions at the same time, the 
same as this is (referring to the patent.) 

X Ques. 19. How long has it been since you made dies? 

Ans. It has been about two years since I made dies steady. I 
made some — dies since. 

11— 
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X Ques. 20. What kinds of dies were those that you made—for 
what class of business? 
Ans. I have made dies for carriage-makers, chain-makers, Oliver 


dies, boat-makers’ dies,and several other kinds. 
JAMES MILLS. 


203 Sworn to before me and subscribed in my presence this 
6th day of Feb’y, 1885. 
[SEAL. ] | JNO. W. STREHLI, 
Notary Public and Special Examiner, Hamilton County, Ohio. 
204 STATE OF OHIO, 
County of Hamilton, 


I, John W. Strehli, a notary public within and for said county, 
selected to act as special commissioner, under the 67th rule in 
equity, as amended, in the cause stated in the caption, do hereby 
certify that the foregoing examination was had, pursuant to the an- 
nexed notice, at the office of Wm. Hubbell Fisher, Cincinnati, Ohio, 
on the 5th and 6th days of Feb’y, A. D. 1885. 

I further certify that at the said time and place I was attended 
by Mr. James Mills, a witness produced on behalf of the complain- 
ant, he being of sound mind and lawful age, and the said witness 
was, previously to the commencement of his deposition, by me first 
duly cautioned and solemnly sworn to testify the truth, the whole 
truth, and nothing but the truth, and the — hereinbefore 
appearing was by me reduced to writing in the presence of and read 

over by me to said witness, and was thereupon subscribed by 
205 him in my presence. 

I further certify that I am not of counsel nor attorney nor 
relative of either of the parties to this cause, nor in any manner 
interested in the result thereof. 

In testimony whereof I have hereunto set my hand and affixed 
my seal of office this 6th day of February, A. D. 1885. 


[SEAL. ] JNO. W. STREHLI, 
Notary Public and Special Examiner, Hamilton County, Ohio. 
Costs 
11180 82 50 
90 — 3 60 
6 10 


Paid by complainant. 


206 And afterward, to wit, on the 28th day of February, in the 

year last aforesaid, an entry was made upon the journal of 
the court aforesaid in this cause, and which said entry so as afore- 
said made is clothed in the words and figures as follows, to wit: 
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- Gsorce M. Perers 
In Equity. 3630. 


This day came complainant, by his attorney, and asked for further 
— time in which to take testimony in rebuttal. 
The court, being fully advised, doth grant complainant two weeks 
time from this date (viz., Feb. 28th, 1885) in which to take further 
testimony. 


v8. 
THe AcTIVE MANUFACTURING Co. 


And afterward, to wit, on the 16th day of March, in the year last 
aforesaid, came the said complainant aforesaid herein, by his said 
solicitors aforesaid, and filed in the said the clerk’s office of the court 
aforesaid in this cause certain depositions theretofore taken on 
behalf of said complainant, and which said depositions so as afore- 
said filed are in the words and figures clothed as follows, to wit: 


ly ps Y af — n 5 24 „ 2 >ay 
LILES BELT OE BREN 


2064 Circuit Court of the United States for the Southern District 
| of Ohio. In Equity. 


GreorGce M. Peters 
78. No. 3630. 
THe AcTIVE MANUFACTURING CoMPANY. 


The respondent will take notice that the complainant will exam- 
ine witnesses in the above-named cause, under the 67th rule in 
equity, as amended, before Jno. W. Strehli, Esq., notary and special 
examiner, at the office of Wm. Hubbell Fisher, Esq., No-. 12 and 
13 Wiggins Bl'k, Cincinnati, Ohio, on Tuesday, the seventeenth day 
of February, 1885, beginning said examination at eleven o clock a. 
m. of said day and continuing from day to day until completed. 

WM. HUBBELL FISHER, 
Of Solicitors for Complainant. 

Received copy. 

Cincinnati, Ohio, February 13th, 1885. 

STEM & PECK, 
Solicitor- for Respondent. 


207 Circuit Court of the United States for the Southern District 
of Ohio. In Equity. 


GeorGE M. Peters 
vs. * 3630. 
THe AcTIVE MANUFACTURING CoMPANY. 


Examination of witnesses on behalf of the complainant, under the 
67th rule in equity, as amended, pursuant to the annexed notice. 


Present: Jason W. Firestone, for the complainant, and Arthur 


Stem, Esq., for the respondent. 
By request of parties, it is ordered that the depositions be taken 


by question and answer. 
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CINCINNATI, Onio, Feb. 17, 85. 


By consent the taking of testimony in this case is postponed until 
to-morrow, Feb. 18th, 1885. 
[SEAL. ] JNO. W. STREHLI, 
Notary Public and Special Examiner, Hamilton County, Ohio. 


Met, pursuant to adjournment, on Wednesday, Feb’ry 18th, 1885. 
Present: Same parties. 


And WILLIAM MULLINGER, a witness produced on behalf 

208 of thecomplainant, being first duly sworn, deposeth and saith, 

in answer to interrogatories propounded to him by Jason W. 
FrrEsTONE, Esq., of counsel for complainant, as follows: 


Ques. 1. State your name, age, residence, and occupation. 

Ans. William Mullinger; age, 39 next March; residence, Cincin- 
nati, Ohio; occupation, carriage blacksmith. 

Ques. 2. Have you ever had any experience in the use of dies for 
welding different parts of metal, and also have you ever had any 
experience in desig-ing dies? 

Ans. I think I was the first man who had the dies made for power 
hammer, in Cincinnati, in the carriage business. I have had expe- 
rience in designing dies. 

Ques. 3. Please examine drawings, pgs. 1 & 2, of patent No. 281,553, 
granted to Geo. M. Peters, and state whether or not you understand 
the construction of the dies as illustrated by said drawings. 

Ans. Yes, sir. 

Ques. 4. In your opinion, what advantage, if any, would dies con- 
structed, as shown in said drawings, have over other dies for mak- 
ing the lower corner weld of a dash frame? 

Ans. The die is made in the correct way for making a good, strong, 

substantial job without wasting any stock. 
209 Ques. 5. You will notice by the drawing that the die has a 
tongue. What advantage, if any, in your opinion, does a 
die thus constructed have for welding the lower corner of a dash 
frame over a die with a plain groove or one made without this 
tongue ? 


Objected to as irrelevant and not in rebuttal. 


Ans. The advantage of the die with the tongue is that it will form 
a recess so that it will punch easy and not brea< so many punches 
and not bend the corner of the frame when punching. 7 
Ques. 6. Please examine Defendant’s Exhibit C and state what 
weld in a dash frame could be made by me of said die. 
— This is made to weld the center on the bottom, one or two 
rs. | 
Ques. 7. Can said die be used for welding the lower corner of a 
dash frame where the bottom bar is — at riglit angles to the 
end or upright bar. 
Ans. No, sir. 


— 
> 
. 
N 
5 
“a 
a — * 
1 wi 
4 
* 
* 
* 
Pee, 
1 
1 


n 8 2 
nee 


‘ * ‘ iy ' : 
. my „ — * * * * * a a? veg r 9393 i f 2 2 N * camel Aes ss aie . BES oie 
. 8 * „ . = See Lae ; 
. * „ “+ 3 a) oa 3 . „ 2 * ie Lota + ee 
GEORGE N. PETERS v8. THE ACTIVE J FaUEU Be. 00. 


Cross-exam ination by Mr. Axrnun Srem, for respondent: 


X Ques. 8. You knew that tongues were used in dies for the purpose 
of making recesses in the metal before you ever saw this patent re- 
ferred to, did you not? 

Ans. No, sir. 
210 X Ques. 9. When did you get up the first dies for carriage 
blacksmithing referred to? 

Ans. The first set of dies I ever got up was a set of axle dies, to 
weld axles, which is called a step die. 

X Ques. 10. When was this? a 

—. It has been 12 or 14 years ago; I could not say exactly. 

X Ques. 11. In that case the dies were made to conform to the 
shape you wished to produce in the axle, were they not? 

Ans. Yes, sir. 

X Ques. 12. Didn’t you know at that time that a projection in the 
die would make a corresponding depression in the metal forged by 
that die? 

Ans. I don’t know what you are getting at there, hardly. 

X Ques. 13. I mean did you not know when you made the axle 
dies that any projection or extension in the die would produce a re- 
cess in the metal forged by the die ? 

Ans. No, sir. 

X Ques. 14. Didn’t you know that the metal took the same shape 
as the die? 

Ans. I knew that a square piece would. : 

X Ques. 15. Well, if a square piece would, why would not a round 
piece or flat piece ? — 

Ans. We never tried any but the square piece at that time. 

X Ques. 16. Well, wouldn’t any man skilled in metal working 

know that if metal was forged by a die or dies containing 


211 _ projections like the tongue shown in these dies it would have 


depressions or recesses of substantially the same shape and 
size as the projections or tongues? 2 

Ans. No, sir; we did not know that in those days. 

X Ques. 17. Were you very skillful iron-workers at that time? 

Ans. Yes, sir; we were reckoned as good as the rest of the people 
were, and made as many improvements. 

X Ques. 18. Who is we? 

Ans. Well, I made a little mistake there in saying “we.” I meant 
myself. 

X Ques. 19. Suppose I should bring you two pieces of iron like 
Defendant’s Exhibits A & B and tell you I wanted dies made for 
welding them together at right angles, so as to preserve the channel, 
would you have any difficulty in making a pair of dies for that pur- 
pose, or would any other skilled die-maker or iron-worker? 

Ans. No,sir; I should not have any trouble in making them, but 
a die-maker would; he wouldn’t understand it. 

X Ques. 20. Could you have done it before you saw the patent 
No. 281,553 to Geo. M. Peters? . 

Ans. No, sir. 


EG 
} op ee! 2 
ai ce hw Ee. 
5 5 1 22 ed oF 
4 + 2 
4 7 


„ 


A * 7 9 * 
te „ * re fT ai 
7 7 * ee 


86 GEORGE M. PETERS VS. THE ACTIVE MANUFACTURING CO. 


X Ques. 21. When did you first see that patent ? 
212 Ans. This is the first time I ever seen it, I believe. 

X Ques. 22. Then, if I had brought you these pieces of iron 
yesterday to have dies made to weld them together as described you 
couldn’t have made them; is that the fact? 

Ans. Yes, sir; I could have made them. 


X Ques. 23. Then you could have made them before ever seeing 


this patent, could you not? 

Ans. Yes, sir. 

X Ques. 24. Who made the dies for Louis Cook for welding dash 
frames ? 

Ans. We had all our own dies made right in the shop. The way 
I would have them made would be, I would weld a corner up and 
finish it up, shape and size that I wanted, and give it to the ma- 
chinist and have a set of dies made to make those welds. 

X Ques. 25. You had no difficulty in making dies, then, of what- 
ever shape you desired to fit the metal as welded, and so as to make 
the same kind of a weld in forging other pieces of iron together, did 
you? 

Ans. Yes, sir; it was a deal of oe 

X Ques. 26. How do you mean difficulty. You knew what you 
wanted, did you not? 

Ans. Yes, sir; I knew what I wanted, but it would not come 

out the same as the sample that I gave the die-maker, 
213 because sometimes it would have a little too much stock & 

leave a fire in each side of the iron, which wouldn’t let the 
dies come together. 

X Ques. 27. Then the difficulty was in getting the dies just the 
right size so as to fit accurately the sample weld you furnished the 
die-maker, wasn’t it? 

Ans. Yes, sir. . 

X Ques. 28. You had no difficulty in telling the die-maker what 
shape you wanted the dies, had you? 

Aus. The way I always had my dies made I always furnished a 
sample of what I wanted made. 

X Ques. 29. Then, after the die-maker had the sample of what 
you wanted, all he had to do was to make the die in that shape, 
wasn't it? 

Ans. To make it the shape of that piece I gave him; then I put 
the die in the hammer and tried a half a dozen pieces; if they did 
not come out right, I would have the dies changed until there came 
out what I wanted. 

X Ques. 30. Did you ever have any dies made for welding chan- 
nel iron? 

Ans. No, sir. 

X Ques. 31. If you wanted a die made for welding a piece of chan- 
nel iron to a piece of flat or oval iron, all you would have to do 

would be to weld two pieces together as you wanted them, 
214 and then give them to the die-maker to make dies just to 
fit the sample, and try them until they fit exactly, would it 
not? 


Ans. Never had any occasion to have any made. 
X Ques. 32. You would be able to do it, though, if you had, 
wouldn't you? 

Ans. I would now. 

X Ques. 33. What do you mean by you would now?” 

Ans. Because I had a set of dies made six months ago to make 
the end of a pump handle—pretty nearly the same or to answer the 
same purpose, but the difference in my dies, I punch mine from 
both sides and leave a very thin piece in the middle. 

WILLIAM MULLINGER. 


Sworn to before me and subscribed in my presence this 18th day 
of Feb’y, A. D. 1885. 
[ SEAL. ] JNO. W. STREHLI, 
Notary Public and Special Examiner, Hamilton County, Ohio. 


215 Strate or Onio, \ ans 
County of Hamilton,, 


I, Jno. W. Strehli, a notary public within and for said county, 
selected to act as special commissioner, under the 67th rule in 
equity, as amended, in the cause stated in the caption, do hereby 
certify that the foregoing examination was had, pursuant to the an- 
nexed notice, at No. 13 Wiggins Bl’k, the office of Wm. Hubbard 
Fisher, Cin’ti, O., on Feb’y 18th, 1885. 

I further certify that at the said time and place I was attended by 
William Mullenger, a witness produced on behalf of the complain- 
ant, he being of sound mind and lawful age, and the said witness 
being, previously to the commencement of his deposition, by me 
duly cautioned and solemnly sworn to testify the truth, the whole 
truth, and nothing but the truth, and the deposition hereinbefore 
appearing was by me reduced to writing in the presence of and read 
over by me to said witness, and was thereupon subscribed by him 
in my presence. 

I further certify that Iam not of counsel nor attorney nor relative 
of either of the parties to this cause, nor in any manuer interested in 

the result thereof. 
216 In testimony whereof I have hereunto set my hand and 
affixed my seal of office this 18th day of February, A. D. 


1885. 
* JNO. W. STREH EI, 
otary Public and Special Examiner, Hamilton Co., Ohio. 


Notary ſees $4 00 
Witness ſees 2 50 


Paid by compl’t. 
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Circuit Court of the United States for the Southern District of 
Ohio. In Equity. 


GEORGE M. PETERS 
v8. No. 3630. 
THe AcTIVE MANUFACTURING CoMPANY. 


The respondent will take notice that the complainant will exam- 
ine witnesses in the above-named cause, under the 67th rule in 
equity, as amended, before Jno. W. Strehli, notary and speeial ex- 
aminer, at the office of Wm. Hubbell Fisher, Nos. 12 and 13 Wig- 
gins Bl’k, Cincinnati, Ohio, on Monday, the ninth day of March, 
1885, beginning said examination at 9.30 o’clock a. m. of said day 
and continuing from day to day until completed. 

WM. HUBBELL FISHER, 


Of Solicitors for Compl’t. 
Received copy March 6, 1885. 
STEM & PECK, 
Solicitor- for Respondent. 


218 Circuit Court of the United States for the Southern District 
of Ohio. In Equity. 


GEORGE M. Peters 
vs. No. 3630. 
THe AcTIVE MANUFACTURING CoMPANY. 


Examination of witnesses on behalf of the complainant, under 
the 67th rule in equity, as amended, pursuant to the annexed 
notice. 


Present: Wm. Hubbell Fisher, for the compiainant, and Chas. 
M. Peck, for the respondent. 
By request of parties, it is ordered that the depositions be taken 
by question and answer. 
CINCINNATI, OhIO, M’ch 9, 1885. 


Adjourned by consent until to-morrow, M’ch 10, 1885. 
JNO. W. STREHLI, 
Notary and Examiner. 


CINCINNATI, Ohio, M’ch 10, 1885. 
Met, and adjourned until to-morrow. 


JNO. W. STREHLIT, 
Notary & Examiner. 


CINCINNATI, Onio, M’ch 11. 
Met pursuant to adjournment. 


Present: Same parties. “ 


219 Ricnarp G. Wood, a witness produced on behalf of the 
complainant, being first duly sworn, deposeth and saith, in 


. = 8 . 7 ; ei 
Ea eae A 2 A * ie ne 3 , ete tes Ff sy pr 25 
_ * 3 ¥ n oS r 4 „ 8 „ =a Si be ' ee ait de ef ee, 1 fie hE 3 1 
a << * ; : flip ae i agri X- ** . on i ale * — Ty Es Sea ee ie Th ee eee 7 is a 0 nn 
ie 4 * tae ee 1 as 5 ? * ae FT 5 3 
. . * ¥ 8 ¥ ~ pa 2 pe * 8 * 4 a * 8 my 7 * * i € Om 
é ’ i 1 vg EE WRI, SD er lela * Os, 4 80 * 
1 
%, 
5 


answ@ to interrogatories propounded to him by WX. Hunn zr. 
FisHER, Esq., of counsel for the complainant, as follows: 


Ques. 1. State your name, age, residence, and occupation. 

Ans. Richard G. Wood; age, 39; residence, Cincinnati, Ohio; 
occupation, machinist, dash-maker, and buggy manufacturer. 

Ques. 2. Do you know anything of the Active Manufacturing 
Company of Cincinnati, Ohio; if yea, have you ever visited their 
shops; and, if so, when? 

Ans. I worked for the said company part of the winter of 1883 
and 1884. : 

Ques. 3. While there at the time above mentioned what, if any, 
knowledge have you of the use of forging dies for making the cor- 
ners of dash frames, as employed by the Active Manufacturing 
Compan 7 ? 

Ans. I am familiar with the corner dies they were using at that 
time and had been using some time before that and since then. I 
talked and consulted with Mr. Monteith about swaging the slot 
clear through at one welding heat. I advised him that it was im- 
practical, but that he had better stick to the way he had been doing. 

I repaired the dies which they had been using right along. 
220 ‘The dies that they had been using to do their work with were 

constructed as follows: The dies had depressions for the 
channel iron, and also depressions for the oval iron; these two de- 
pressions in each die were joined at right angles. The depressions 
were about half way in each die. The lower die had a tongue for 
preserving the lower channel of the iron, and the upper die had a 
swaging tongue projecting about two-thirds. This ne — 
the seat down to a very thin shell, and at the same time forces the 
surplus metal to the corner and to the deepening depressions in the 
die; also thickening the beads of the channel bar towards the welded 
joint. They also had and used single-tongue dies for welding the 
same, as above, only it was for single channel iron; but these dies 
accomplished about the same results as the double-tongue dies. 

Ques. 4. Were there or were there not depressions in the dies 
which you have described deeper at one point than at another? If 
yea, please state fully how these depressions were constructed. 

Ans. There were depressions deeper at one point than at another 

in these dies used by them. The depressions in the dies 
221 which received the channel bar were gradually deepened to- 
ward the depressions that received the oval bar. 

Ques. 5. How do the sketches of dies now handed you, marked 
upper die and “lower die,” compare with the dies which vou have 
testified were used by the Active Manufacturing Company, with 
reference to the deepening of the depressions which received the 
channel bar? 

Ans. The deepening of the depression in the dies used by the 
Active Manufacturing Company were about three-quarters of an 
inch in length, while in the sketches they are shown as about an 
inch and a half; otherwise about the same in depth. 
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Compl't, by his counsel, hereby offers in evidence the said sketches, 
and requests the notary to mark them, respectively, Wood Upper- 
Die Sketch ” and “ Wood Lower-Die Sketch.” 


Ques. 6. How do the sketches, Wood Upper Die and Wood Lower 
Die, compare with the single-tongue dies which you testified were 
used by the. Active Manufucturing Company? 

Ans. They agree substantially with the dies used by the Active 
Manufacturing Company, except the incline in the depressions is 
only about three-fourths of an inch, while in the sketch it is 

222 an inch and a half—in other words, more abrupt. 
Ques. 7. Can you give the thickness of the iron, channel 
iron and oval iron, used by the Active M’f’g Co. in their dash frames? 

Ans. The channel iron was one-quarter inch thick and the oval iron 
was five-sixteenth-; this channel iron was this thick at the heads. 


Defendant’s counsel now appears and objects to the entire deposi- 
tion of this witness as incompetent, and declines to cross-examine. 
RICHARD G. WOOD. 


Sworn to before me and subscribed in my presence this 11th day 


of M’ch, 1885. | 
; | JNO. W. STREHLI, 
Notary Public and Special Examiner, Hamilton County, Ohio. 


Complainant’s counsel now offers in evidence a certified copy of 
the articles of incorporation of the Active Manufacturing Company. 
JNO. W. STREHLI, 


Notary & Examiner. 
(Here follow diagrams marked pp. 223, 224.) 


225 ComPLAINANT’s Exaipit Certiriep Copy or Active MANvu- 

FACTURING Co. OF ARTICLES OF INCORPORATION. [L.. S.] 

John W. Strehli, Notary Public & Special Examiner, Hamilton 
Co., Ohio. 


In the United States Cir. C’t, South. Dist. Ohio. In Equity. 


PETERS \ 
v8. No. 3630. 
Active M’r’a Co. 0 


Active Manufacturing Company. Received and Recorded Feb’y 20, 1879. 


Know all men by these presents that we, the undersigned, to as- 
sociate ther and become incorporated under the act of May Ist, 
1852, and the acts supplementary and amendatory thereof, laws of 
Ohio, for the purpose of engaging in the business of manufacturing 
and selling specialties used in the making of vehicles and sewing 
machines for stitching heavy and bulky textile fabrics, and such 
— articles as these machines are adapted to produce, do hereby 
certify : 
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Ist. That the amount of capital stock 
business is thirty thousand dollars ($30,000). 
2nd. That the amount of each share shall be one hundred dol- 
lars ($100). | 
3rd. That said manufacturing establishment shall be 
226 located and do business in the city of Cincinnati, Hamilton 
county, Ohio; and, 
4th. That the name of said company shall be “Active Manufactur- 
ing Company.” 
Witness our hands and seals thjs 15th day of February, A. D 


1879. 
D. H. SOUTHWORTH. [ska . 
GEO. MONTEITH. SEAL. 
HENRY J. PAGE. SEAL. 
EDWIN ALDEN. SEAI.. 
SAM’L F. GRIFFITH.  [segat. 
STATE OF OHIO, 1 
County of Hamilton, } 25 


Be it remembered that on this 15th dav’of February, A. D. 1879, 
personally appeared before me, the undersigned, a notary public in 
and for said county, D. H. Southworth, Geo. Montieth, Henry J. 
Page, Edwin Alden, and Samuel T. Griffith, who signed the above 
certificates for incorporation, and acknowled the signing and 


sealing thereof to be there voluntary act and deed for the uses and 


purposes therein mentioned. 
In testimony whereof I have hereunto affixed my hand and 
notarial seal the day and year above written 
A. M. WARNER, reg 
Notary Public, Hamilton County, Ohio. 


227 3=—s State or Onio, N 
Hamilton County, 


I, Lewis G. Bernard, clerk of the court of common pleas within 
and for said county of Hamilton, do hereby certify that A. M. 
Warner, whose name is signed to the certificate hereto attached, was 
at the time of subscribing the same a legally acting notary public 
in and for said county of Hamilton, duly commissioned and qualified, 
and that [ am well acquainted with his handwriting and believe 
his said signature to be genuine. 

In testimony whereof T have hereunto set my hand and affixed 
the ge of the said court, at Cincinnati, this 15th day of February, 
A. D. 1879. ) 

DL. s.] LEWIS G. BERNARD, 
Clerk H. G., C. P, 
By JOHN H. GARRISON, Deputy. 


UNITED STATES oF AMERICA, Ohio:- 
OFFICE OF THE SECRETARY OF STATE. 


I, Milton Barnes, secretary of state of the State of Ohio, do hereby 
certify that the foregoing is a true copy of the certificate of incor- 


to carry on such. 
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poration of the Active Manufacturing Company, filed in this office 
on the 17th day of February, 1879, and recorded in vol. 18, pages 
116, &c., Records of Incorporations. 
228 In testimony whereof I have hereunto subscribed my name 
and affixed the great seal of the State of Ohio, at Columbus, 
the 18th day of February, A. D. 1879. 
[Great Seal of Ohio.] 
MILTON BARNES, 
: Secretary of State. 
Tue State or Onto, | 
Hamilton County, f 


RECORDER’S OFFICE. 


I, George Rabenstein, recorder within and for the county afore- 
said, do hereby certify the foregoing to be a true and correct copy 
of articles of incorporation of the Active Manufacturing Company, 
received and recorded on the 20th day of February, 1879, in Book 
No. 4, page 459, Hamilton County, Ohio, Records. 

In testimony whereof I have hereunto set my hand and affixed 
my official seal, at Cincinnati, this 9 day of March, A. D. 1885. 

DLL. s.] (Signed) GEORGE RABENSTEIN, Recorder. 


229 And James W. McCurteys, a witness produced on behalf 

of the complainant, being first duly sworn, deposeth and 
saith, in answer to interrogatories propounded to him by Wx. Hun- 
BELL FisnER, Esq., of counsel for the complainant, as follows: 


Ques. 1. State your name, age, residence, and occupation ? 

Ans. James W. McCurley; age, 38; residence, Cincinnati, Ohio; 
occupation, carriage-trimmer. 

Ques. 2. Do you know anything of the Active Manufacturing Co. 
of Cincinnati, Ohio; if yea, have you ever visited their shops; and, 
if so, when? 

Ans. Yes, sir; I know that there is a concern of that kind, and I 
have visited their shops; the last time I was there was of Feb’y 8th, 
1884. 

Ques. 3. While there at the time above mentioned, what, if any, 
knowledge have you of the use of forging dies for making the cor- 
ners of dash frames as employed by the Active Manufacturing Com- 

ny? 

8 I examined their dies, which were placed in the power ham- 
mer ready for use, closely, and found them to consist of two grooves 
at right angles, one to receive the oval or upright bar, the other to 
receive the channel or lower bar of the dash frame. The groove to 
receive the channel or lower bar had a tongue in the middle 
230 of said groove nearly the length of the groove. 
Ques. 4. Were there or were there not depressions in the 
dies which you have described deeper at one point than at another ? 
If vea, please state fully how these depressions were constructed. 


Ans. At the — of the two grooves the depression of the dies | 


were of equal depth. As I passed my finger through the groove of 
the die to receive the channel or lower bar and found it to be the 
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same depth at the junction of the groove to receive the oval or up- 

right bar. At the opposite end of the groove from the junction of 
| the dies to receive the channel or lower bar the ve was not as 
| deep as at the end where the junction was formed. 

Ques. 5. Then, I understand that the depressions for the reception 
of the channel bar in the dies which you saw at the shops of the 
Active Manufacturing Company were gradually deepened toward 
their junctions with the depressions which received the oval bar. 
+ Please state fully how you knew this.to be the case. 

Ans. Yes, sir; I found the depression in the channel groove the 
same depth as in groove for the oval bar, at their junction, as I 
my finger through the groove which received the channel bar and 

found that there was no shoulder at the junction, which 
231 would have been had the groove to receive the channel bar 

not been tapered down to the depth of the groove that re- 
ceived the oval bar. To explain more fully, I will now offer a 
sketch to show why there was no shoulder found in the groove of 
the channel bar. 

The notary marks said sketch “ McCurley’s Exhibit Sketch.” 


Ques. 6. State whether or not you saw any dash frames in the 
shops of the said Active Manufacturing Company on said 8th day 
of Peb'y. 1884; and, if yea, state of what kind of bar-iron the lower 

, bar of the dash frame was made. 

* Ans. Yes, sir; I saw quite a quantity of dash frame- in the shop 
at that time, and examined them closely to ascertain if the dies in 
the hammer corresponded with the impressions on the frame. The 
bar-iron used in the lower bar of the dash frame was made of double- 
channel iron, or iron channeled on both sides, and the upright and 
top bars were made of oval iron. 

Ques. 7. rn was the condition of the web at or near the lower 


corner ? 
Ans. The we 


showed the impressions of the dies in the hammer 

and seemed to be forged out thinner at the end where it had been 

under the tongue of the dies; the web also was recessed on one side 
and driven down out of the middle of the bar. 

232 Ques. 8. Were these dies, when vou saw them, in condition 
to be used? 

Ans. Yes, sir; they were placed in position. It was evident that 
they had been using them the day previous, as the fresh scales of 
iron still remained in the dies, and I blew thescales out to examine 
them more closely. 


Defendant’s counsel now appears and objects to the entire deposi- 
tion of this witness as incompetent, and declines to cross-examine. 
J. M. McCURLEY. 


Sworn to before me and subscribed in my presence this 11th day 


of M’ch, A. D. 1885. 
JNO. W. STREHLI, 
Notary Public and Special Examiner, Hamilton County, Ohio. 


(Here follows diagram marked p. 233.) 
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234 And Joun W. HILL, a witness produced on behalf of the 

complainant, being first duly sworn, deposeth and saith, in 
answer to interrogatories propounded to him by Wma. HusBBeu. 
FisHER, Esq. of counsel for the complainants, as follows : 


Ques. 1. State your name, age, residence, and occupation. 

Ans. John W. Hill; age, 36 years; residence, Cincinnati, Ohio ; 
mechanical engineer. 

Ques. 2. How are you engaged at the present time? 

Ans. I um employed as consulting engineer to the Cincinnati 
water department and to several manufacturing corporations. 

Ques. 3. What opportunities have you had fur acquiring a famil- 
iarity with the construction and operation of machines — mechan- 
ieul processes as variously used in the mechanic arts? 

Ans. I have been constantly engaged in mechanical pursuits 
since July 5th, 1863, during which time I have served the usual 
apprenticeship as a machinist ; served as tool-maker, draughtsmen, 
and superintendent of manufacturing establishments; have been 
employed in the construction of fire- arms, woolen-mill machinery, 
agricultural machinery, flour and paper-mill machinery, steam-en- 

gines and boilers, pumping machinery, and many special 
235 machines. In my capacity as a professional engineer I have 

been and am now frequently employed to investigate and 
report upon the construction and operation of many different kinds 
of machinery, and have become familiar with many of the different 
machines and mechanical processes employed in the arts. 

Ques. 4. What opportunities have you had for acquiring a knowl- 
edge of letters patent and of patented inventions and of the meaning 
and scope of the claims of letters patent ? 

Ans. I have at various times, during the past twelve years, pre- 
pared the drawing- and specifications for applications for letters pat- 
ent; have prosecuted before the patent offices of this and other coun- 
tries many applications for patents upon various mechanical con- 
structions and processes, and have frequently been called upon to 
testify as an expert upon the intent and scope of the claims of let- 
ters patent and upon the patentable merits of patented inventions. 

Ques. 5. Please state what, if any, experience you have had with 


the construction or use of swaging, forging, or forming dies for drop- 


hammers, presses, or standing machinery. 
Ans. I have, during my experience in the various shops in which 
I have been employed, had frequent occasion to design, 
236 construct, and operate swaging dies for drop-hammers and 
forming dies for presses. 


Ques. 6. Please examine letters patent No. 281,553, granted to 


Geo. M. Peters, of Columbus, Ohio, for improvements in “ dies for 
making dash frames,” and state if you understand the invention 
therein described and claimed. 

Ans. I have examined the patent referred to in the question, and 
believe that I understand the invention therein set forth. 

Ques. 7. Please state what is the function of the invention de- 
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scribed in the specification and set forth in claims one and two of 
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Objected to as incompetent. 


Ans. The invention recited in claim one of said patent to Peters, 
No. 281,553, consists “ of two dies having opposing angularly joined 


. depressions a a’ and a tongue, a“, in the depression a’ of either or 


both dies.” Referring to the specification and drawing of the t, 
these dies are designed to simultaneously weld together two bars of 
iron of different sections, and in one of these bars to sink a recess or 
recesses to fucilitate the punching of the hole through which is 
passed the bolt which secures the dash foot to the frame. 
237 The invention recited in claim two is similar to the inven- 
tion recited in claim one, excepting “ the depressions a’ (in 
the two dies) deepen toward their junction with the depressions a.” 
The dies recited in this claim the dies recited in this claim ure designed 
to simultaneously weld together two bars of iron of different sections, 
and at the same operation sink a recess or recesses in one of said 
bars to facilitate the punching of the hole through which is 
the bolt which secures the dash foot to the frame; and, in addition 
to these functions, to thicken the metal in one of these bars at and 
toward the welded joint. 

Ques. 8. You have stated that the invention recited in claims one 
and two of complainant's patent is designed to weld together two 
bars of iron of different section-, and at the same operation form re- 
cesses in one of said bars to facilitate the punching of the bolt hole 
for attachment of the dash foot. Referring to your knowledge of 
the state of the art in sw and dies, what constitutes the novel 
feature or features in these dies? 

Ans. The arrangement of the angularly joined depressions a a’ 
and the tongue or tongues in depressions a, whereby the simul- 

taneous performance of two separate and independent opera- 
238 tions is accomplished—first, the welding together of two iron 

bars of different sections, and, second, the recessing of one of 
said bars. I was at one time very familiar with the use and con- 
struction of swaging dies for gun and pistol work, in which there 
were many odd forms for forging body pieces—levers and pl 
of breech-loading fire-arms—but I never before have seen dies whi 
were at one operation capable of performing the double function of 
making a weld of two bars of iron of different sections and reces- 
sing one of the bars. 

Ques. 9. Several witnesses for the defense in this case have testi- 
fied that dies with “depressions” for the two bars of iron used in 
the corners of dash frames, and with the “tongue” to produce the 
“ recess” or “ recesses” in one of the bars, were easy of construction, 
and that they involved no novelty, from the fact that any ordinary 
die-sinker could make them after the requirements of the dies were 
explained to him. What do you say in regard to this? 

Ans. I do not understand that the patentability of an invention 
is at all limited by the mechanical labor required to produce it. I 


have no doubt an intelligent die-sinker could make the dies 
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239 described in the patent with his information limited to the 

requirements of such dies, viz.,a pair of dies which, while 
they will effect a weld of two bars of iron of different sections, will 
partially perforate or recess one of these bars, as described in the 
patent, but the invention, in my judgment, lies, not in the mechani- 
cal effort required to construct such a pair of dies, but in the genius 


which conceived their construction. The mere fact that the in- 


vention is simple is no argument against its patentability or its 
practical utility. Some of the most important inventions ever pro- 
duced are of very simple construction, while some of the most worth- 
less inventions are so intricate as to defy the skill of an ordinary 
mechanic in their construction. | 

Ques. 10. Please examine Respondent’s Exhibit C and state 
whether, in your opinion, a corner weld of the oval and channel 
bars of a dash frame could be made by such dies. 

Ans. I have examined the exhibit referred to in the question, 
and am clearly of the opinion that dies such as these could not be 
used to make the corner weld of a dash frame. 

Ques. 11. What do you understand to be the object of deepening 

the depression- a’ toward their junctions with the depressions 
240 a, as recited in claim two of the patent of complainant? 
Ans. I understand the deepening of the depressions a’ as 
described to be for the pur of inereasing the thickness of the 
metal at and near the ied. joint, as clearly shown in figure six 
of the patent. To exemplify this feature of the dies recited in claim 
two, referring to Wood Upper and Wood Lower Die Sketches (Ex- 
hibits). I find said sketches to be in accordance with the patent, 
showing the dies in plan and in longitudinal section, on line æ 2 
of the plans. The red lines diagonally across the junctions of the 
recess h U indicate the axis of the joint between the two depressions 
b of dies B B’. 

Ques. 12. Suppose the tongue or tongues were of such form and 
dimensions as to simply preserve the form of the channel bar with- 
out recessing the web thereof, would such construction be embraced 
in claims one and two of the patent? 

Ans. I think it would, because the tongue or tongues are employed 
either to form a recess or recesses in the lower rail of the dash frame; 
or, if this lower rail is of channel iron of “thin” web, then the 
tongues preserve the original form of the channel bar and prevent 

the metal at the welded joint from flowing into and “ obliter- 
241 ating” the channel at the point where the web of the bar is 

to be punched for the foot bolt, which point is opposite the 
tongue or tongues. 

Ques. 13. Have you read the deposition of Geo. Monteith, a wit- 
ness produced on behalf of respondents in this case? If yea, please 
state what form of dies you understand by his testimony was not 
used by defendants. : 

Ans. I have read the testimony of Geo. Monteith, and, referring 
to questions and answers two and three, I understand he denies the 
use by defendants of dies with tongues which were deeper at one 
point than at another, or dies in which the tongue or tongues were 
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inelined or the depressions deeper at one point than at another. I 

do not understand, however, from his deposition, that he denies 

— use of such dies as are described in claim one of the patent to 
eters. 

Ques. 13. What do you understand to be the function of the deep- 
ening of the depressions a’ toward their junction with the grooves a 
of the dies described in claim two of complainant’s patent? 

—. The exhibits of corners of dash frames in this case show 
242 that the thickness of the flanges ur heads of the channel iron 

is less than the thickness of the oval iron, and the deepening 
of the depressions.a’ toward the depressions a, as recited in claim two, 
is to swage heads of the channel bar to an equal thickness with the 
oval bar at the welded joint. 

Ques. 14. Do you or not regard this deepening of the depressions a’ 
toward the depressions a of practical utility and involving invention, 
as described in claims two of Peters patent? 


Objected to as incompetent. 


Ans. In view of the general desire to reduce the cost of the neces- 
sities and conveniences of life, anything that accomplishes this end I 
am of the opinion is of practical utility. By reason of the deepening of 
the depressions a’ toward the depressions a comparatively light chan- 
nelir on can be used for the lower rail of a dash frame, the deepening 
of the depressions a’ towards the depressions a effecting an “ upset” of 
the —1＋— the heads or flanges of the channel iron at that point 
where the greatest strength and stiffness is required, viz., at the lower 

corner of the fraine, where the web is to be punched or per- 
243 ſoruted for the dash-foot bolt. I. am of the opinion the deep- 

ening of the depressions a’ towards the depressions a, as form- 
ing a part of the combined swaging and welding die described in 
claim two of complainant’s patent, contains invention. 


Cross-examination by Mr. Cuas. M. Peck, for respondents: 


X Ques. 15. I understand from your answer to question nine that 
the invention consists rather in the conception of the proper con- 
struction to be given to the corner of the dash frame made of differ- 
ent-shaped bars of iron than to the construction by an intelligent 
die-sinker of a pair of dies to do the predetermined work; am I 
right? 

3 Having the desired corner of the dash frame in view, I re- 
gard the invention to consist rather in the conception of dies capable 
of producing their corner than in the mechanical work involved in 
constructing two dies. 

X Ques. 16. Then, I understand you that the invention consists 
in the conception, after the desired form has been predetermined, of 
obtaining this form of a pair of dies; is that right? 

Ans. After the desired form of the corner or, rather, the desired 

effects in making the corner, which in this case is the weld- 
244 ing of two bars of iron of different sections, and of swagin 
or upsetting one of these bars, has been determined, then 
regard the invention to consist rather in the conception of dies 
13—254 
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which would accomplish this result, viz. to make the weld and 
swage one of the bars into the form of the desired corner, than in 


the mechanical work of sinking or forming the dies. 
JOHN W. HILL. 


Sworn to before me and subscribed in my presence this 11th day 
of March, A. D. 1885. 


[SEAL. ] JNO. W. STREHLI, 
Notary Public and Special Examiner, Hamilton County, Ohio. wets 
245 Strate or Onio, I ** 
5 County of Hamilton, : 


I, John W. Strehli, a notary public within and for said county, 
selected to act as special examiner, under the 67th rule in equity, as 
amended, in the cause stated in the caption, do hereby certify that 
the foregoing examination was had pursuant to the an nexed notice, 
at the office of Wm. Hubbell Fisher, # 13 Wiggins Bl'k, Cincinnati, 
Ohio, on M’ch ninth, tenth, and eleventh, A. D. 1885. 

I further certify that at the said time and place I was attended 
by Richard G. Wood, James W. McCurley, and John W. Hill, wit- 
nesses produced on behalf of the complainant, they being of sound 
mind and lawful age, and the said witness- being, previously to the 
commencement of their deposition, by me first . y cautioned and 
solemnly sworn to testify the truth, the whole truth, and nothing 
but the truth, and the depositions hereinbefore appearing were by 
me reduced to writing in the presence of and read over by me to said 
Witnesses and were thereupon subscribed by them in my pres- 

ence. 
246 I further certify that I am not of counsel nor attorney nor 
relative of either of the parties to this cause, nor in any 
manner interested in the result thereof. 6 

In testimony whereof I have hereunto set my hand and affixed 
my seal of office this eleventh day of March, A. D. 1885. 

(SEAL. ] JNO. W. STREHLI, 
Notary Public and Special Examiner, Hamilton County, Ohio. 
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Paid by complainant. 


247 And afterward, to wit, on the day and year last aforesaid, 

came the said the complainant herein aforesaid, by his said 
solicitors aforesaid,and filed in the clerk’s office of the court aforesaid 
in this cause certain depositions theretofore taken on behalf of said 
complainant, and which said depositions so as aforesaid filed are in 
the words and figures clothed as follows, to wit: 
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248 Circuit Court of the United States for the Southern District 
of Ohio. In Equity. 


Gro. M. Peters 
v8. No. 3630. 
Tux AcTIVE MANUFACTURING COMPANY. 


The respondent will take notice that the complainant will ex- 
amine witnesses in the above-named cause, under the 67th rule in 
equity, as amended, before Jno. W. Strehli, Esq., notary and special 
examiner, at the office of Wm. Hubbell Fisher, Esq., No. 13 Wig- 
gins Bl'k, Cincinnati, Ohio, on Saturday, the fourteenth day of March, 
1885, beginning said examination at 2 o’clock a. m. of said day 
and continuing from day to day until completed. 

WM. HUBBELL FISHER, 


Of Solicitors for Compl'ts. 
Recieved copy M’ch 14, 1885. | 


STEM & PECK, 
Solicitor- for Respondent. 


249 Circuit Court of the United States for the Southern District 
of Ohio. In Equity. 


GEORGE M. PETERS 
v8. No. 3630. 
Tae AcTIVE MANUFACTURING CoMPANY. 


Examination of witnesses on behalf of the complainant, under the 
67th rule in equity, as amended, pursuant to the annexed notice. 


Present: Wm. Hubbell Fisher, for the complainant, and Chas. W. 


Peck, for the respondent. 
By request of parties, it is ordered that the depositions be taken 


by question and answer. 


James W. McCur.ey, a witness produced on behalf of the com- 
plainant, being recalled and first duly sworn, deposeth and saith, in 
answer to interrogatories propounded to him by Ws. HussBein 
Fisner, Esq., of counsel for the complainant, as follows: 


Ques. 1. Are you the James W. McCurley who formerly testified 
in this case? 

Ans. I am. 

Ques. 2. Referring to your deposition, given and signed by you on 


- March 11th, 1885, and your answer to question No. 3 of that depo- 


sition, please explain about the dies and tongue or tongues 
250 mentioned by you in that answer, and whether you mean to 
be understood that the dies had one or two tongues. 

Ans. I should have more fully stated the fact that there were two 
dies, an upper die and a lower die; each had a groove for the oval 
bar and a groove for the lower or channel bar of the dash frame, 
the two grooves in each die coming together at right angles and 
forming a corner; in that groove of the upper die which received the 
channel bar there was a tongue running lengthwise in the groove 
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and leaving a portion of the groove at each side of it; in that groove 
in the lower die which received the channel bar there was a tongue 
running lengthwise in the groove and leaving a portion of the groove 
on each side of it. When the two dies came together the tongue of 
the upper die was upposite the tongue of the lower die; the width 
of each tongue was the width of the web in the channel bar; the 
upper surface of the tongue in the lower die was below the upper 
surface of the face of said die. 


Cross-examination waived. 
J. M. McCURLEY. 


Sworn to before me and subscribed in my presence this 14th day 
of February, A. D. 1885. 
[sEAL. ] JOHN W. STREHLI, 
Notary Public and Special Examiner, Hamilton County, Ohio. 


251 Strate or OHIO, N waive 
County of Hamilton, 


I, John W. Strehli, a notary public within and for said county, 
selected to act as special examiner, under the 67th rule in equity, as 
amended, in the cause stated in the caption, do hereby certify that. 
the foregoing examination was had, pursuant to the annexed notice, 
at the office of Wm. Hubbell Fisher, Cincinnati, Ohio, on Saturday 
March 14th, A. D. 1885. 

I further certify that at the said time and place I was attended by 
James W. McCurley, a witness produced on behalf of the com- 
plainant, he being of sound mind and lawful age, and the said 
witness being, previously, to the commencement of his deposition, 
by me first duly cautioned and solemnly sworn to testify the truth, 
the whole truth, and nothing but the truth, and the — 
hereinbefore appearing whs by me reduced to writing in the pres- 
ence of and — by me to said witness, and was thereupon sub- 
scribed by him in my presence. 

I further certify that I am not of counsel nor attorney nor 
252 relative of either of the parties to this cause, nor in any man- 
ner interested in the result thereof. 

In testimony whereof I have hereunto set my hand and affixed 
my seal of office this 14th day of March, A. D. 1885. 


[SEAT. ] JNO. W. STREHLI, 
Notary Public and Special Examiner, Hamilton County, Ohio. 
—. 81 00 
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P'd by coinpl't. 


253 And afterward, to wit, on the 19th day of March, in the 

year last aforesaid, came the said the complainant herein 
aforesaid, by his said solicitors aforesaid, and filed in the said the 
clerk’s office of the court aforesaid in this cause certain deposttions 
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theretofore taken on behalf of said ern Py and which said 
depositions so as aforesaid filed are clothed in the words and figures 


as follows, to wit: 


254 Circuit Court of the United States for the Southern District 
of Ohio. In Equity. 


GrokdkE M. Peters 
vs. No. 3630. 
THe AcTIVE MANUFACTURING CoMPANY. 


The respondent will take notice that the complainant will exam- 
ine witnesses in the above-named cause, under the 67th rule in 
equity, as amended, before Ira H. Crum, Ea notary & special ex- 
aminer, at the office of Jason W. Firestone, No. 85 South High street, 
Columbus, Ohio, on Friday, the thirteenth day of March, 1885, be- 
ginning said examination at 10 o’clock a. m. of said day and con- 
tinuing from day to day until completed. 

WM. HUBBELL FISHER, 


Of Solicitors for Compl't. 
Received copy March 11, 85. 


STEM & PECK, 
Solicitors for Respondent. 


255 Circuit Court of the United States for the Southern District 
of Ohio. In Equity. 


Geo. M. Peters 
v8. . 2? No. 3630. 
Tue AcTIvVE MANUFACTURING COMPANY. 


Examination of witnesses on behalf of the complainant, under 
the 67th rule in equity, as amended, pursuant to the annexed 
notice. 


Present: Jason W. Firestone, for the complainant, and —— ——, 
for the respondent. 


By request of parties, it is ordered that the depositions be taken 
by question and answer. 


Cuas. M. Peters, a witness produced on behalf of the complain- 
ant, being first duly sworn, de h and saith, in answer to inter- 
tories propounded to him by Jason W. Firestone, Esq., of coun- 

oak tan the complainant, as follows: 


Ques. 1. State your name, age, residence, and occupation. 

Answer. Charles M. Peters; age, thirty-seven years; residence 
Columbus, Ohio; manager of Peters Dash Company. 

Ques. 2. How long have you been connected with the Peters Dash 
Compan 5 ? 

Ans. Ever since its organization. 
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256 Ques. 3. During that time have you or not been familiar 
with the kind of manufacturing done by said company and 
the machinery and dies used by them? 
Ans. I have. 


The further taking of this deposition is now continued until to- 
morrow, March 14th, 85, at 10 o’clock a. m. 


IRA H. CRUM, 
Notary Public. 
Met pursuant to adjournment. 
Present: Same parties. 
IRA H. CRUM, 
Notary Public. 


2. 4. Please examine the drawings of letters patent numbered 
281,553, being Complainant’s Exhibit No. 3, and state whether or 
not you ever saw dies in use like those illustrated in said drawings ; 
— if so, where and when and who, if you know, invented said 

ies. 

Ans. Ves; I have seen them in use in the dash-frame making 
department of the Peters Dash Company, and they were first put in 
use in January, 1879, and have been in use there ever since in the 
manufacture of all their dash frames, and Mr. George M. Peters in- 

vented the dies in January, 1879, and they were first put in 
257 use thesame month, in the factory of the Peters Dash Com- 
pany, of which firm George M. Peters is a member. 
CHARLES M. PETERS. 


The further the further taking of this deposition is adjourned to 
Monday, March 16th, 1885, at 10 o’clock a. m. 
IRA H. CRUM, 
Notary Public. 


Met pursuant to adjournment. 
IRA H. CRUM, 
Notary Public. 


Also Oscar G. Prrers, of lawful age, being first duly sworn, de- 
ses as follows, in answer to interrogatories propounded to him by 
r. JASON W. FIRESTONE: 


Q. 1. State your name, age, residence, and occupation. 
Ans. Mv name is Oscar G. Peters; age, 43; residence, Columbus, 
Ohio. I am associated with George M. Peters and Clinton D. Fire- 
stone, and we compose the firm of the Peters Dash Company. 
~ Ques. 2. What relation, if any, are you to George M. Peters? 

Ans. He is my brother. 

Ques. 3. State, if you know, what the physical condition of George 
M. Peters now is, and is he now able to attend to business ? 

Ans. Mr. George M. Peters is now at his residence sick in 

258 bed. and has been unable to leave his house for the last 
twelve days, his sickness being such that necessitated a very 
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painful surgical operation, and he has been during that time and 
still is unable to leave his bed. . 
OSCAR G. PETERS. 


259 STATE oF Ono, \ i 
County of Franklin, 


I, Ira H. Crum, a notary public within and for said county, selected 
to act as special examiner under the 67th rule in equity, as amended, 
4 in the cause stated in the caption, do hereby certify that the forego- 

5 ing examination was had, pursuant to the annexed notice, at the 

office of Jason W. Firestone. No. 85 South High street, Columbus, 
Ohio, on Friday, the 13th day of March, A. D. 1885, and continued 
from day to day, as therein shown: 
I further certify that at the said time and place I was attended b 
Charles M. Peters and Oscar G. Peters, witnesses produced on behalf 
of the complainant, they being of sound mind and lawful age, and 
the said witnesses were previously to the commencement of their 
depositions, by me severally duly cautioned and solemnly sworn to 
testify the truth, the whole truth, and nothing but the truth, and 
the depositions hereinbefore appearing were by me reduced to writ- 
ing in the presence of and read over by me to said witnese-, and 
were thereupon subscribed by said witnesses in my presence. 
2 I further certify that I am not of counsel nor attorney nor rela- 
if tive of either of the parties to this cause, nor in any manner inter- 
eS ested in the result thereof. 
260 In 1 whereof I have hereunto set my hand and 
aftixed my seal of office this 17th day of March, 1885. 
[SEAL.] IRA H. CRUM, 
Notary Public and Special Examiner. 


' Costs of Taking Depositions. 
Witness fees : 
Charles M. Peters, two days.. 3 00 


Oscar G. Peters, one -. 1 50 
| Notary fees: I. H. Crum.... 4 00 
8 50 


Paid by plaintiff. 


IRA H. CRUM, 
* Notary Public. 


261 And afterward, to wit, on the 17th day of October, in the 

year last aforesaid, an entry was made upon the journal of 
the court aforesaid, and which said entry so as aforesaid made is 
clothed in the words and figures as follows, to wit: 


GeorGce M. Peters 
hin Equity. 3630. 


v8. 
Tue Active MANUFACTURING Co. 
This cause coming on to be heard upon the pleadings and proofs 
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GEORGE M. PETERS vs. THE ACTIVE MANUFACTURING CO. 


and arguments of counsel for comp’t and def’t, and the court, 
being fully advised, finds that the letters patent sued on are void for 
want of invention; and it is ordered, adjudged, and decreed that 
the bill of complaint be, and the same is hereby, dismissed at comp’t’s 
costs, to be taxed. 

Whereupon the said complainant, by his counsel, prays an appeal 
to the Supreme Court of the United States, and the court does — 
said appeal, and fixes the amount of the appeal bond at five hun- 
dred dollars (8500). 


262 And thereupon afterward, to wit, on the 11th day of 

November, in the year last aforesaid, came the said the com- 
plainant herein aforesaid, by his said solicitor aforesaid, and filed in 
the said the clerk’s office of the court aforesaid in this cause his cer- 
tain ree bond, and which said appeal bond so as aforesaid filed 
is clothed in the words and figures as follows, to wit: 


Appeal Bond. 


Circuit Court of the United States, Southern District of Ohio, Western 
Division. 
GrorGE M. Peters 


vs. * 3630. 
Tue Active M'r'd Co. 


Know all men by these presents that we, George M. Peters and 
Gilbert H. Lounsberry, are held and firmly bound unto the Active 
Manufacturing Company in the sum of five hundred (500) dollars, 
to be paid to the said The Active Manufacturing Company or assigns ; 
to which payment, well and truly to be made, we bind ourselves 
and each of us, jointly and severally, and our and each of our heirs, 
executors, and administrators, firmly by these presents. 

Sealed with our seals. Dated this 11th day of November, 1885. 

Whereas the above-named George M. Peters has taken an appeal 

to the Supreme Court of the United States to reverse the de- 
263 cision rendered in the above-entitled action by the circuit 
court of the United States for the southern district of Ohio: 

Now, therefore, the condition of this obligation is such that 
if the above-named George M. Peters shall prosecute his said 
appeal to effect and answer all damages and costs if he shall fail to 
make good his plea, then this obligation to be void ; otherwise to 
remain in full force and virtue. 

Signed) GEORGE M. PETERS. SEAL. 
Signed) GILBERT H. LOUNSBERRY. [seat. 


(Signed) JNO. W. STREHLI, 
(Signed) JOHN D. KILMER, 
As to Gilbert H. Lounsberry. 
(Signed) W.SCOTT JONES, 
(Signed) CHAS. A. PEARCE, 
As to George M. Peters. 
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The above security is approved. 
Signed) GEO. R. SAGE, 
District Judge of the United States, 8. D. Ohio, 
Sitting as Circuit Judge in Above-Entitled Cause. 


Oath of Surety Attached. 


SouTHERN District or Onio, 88: 


I, Gilbert H. Lounsberry, one of the sureties above-named, do 
solemnly swear that,after paving my just debts and liabilities, I am 
worth ten thousand dollars, in real estate, in my own name situate 
in the county of Hamilton, in said district. 


(Signed) GILBERT H. LOUNSBERRY. 
264 Sworn to before me the 11th day of Nov’b’r, 1885. 
LL. s.] (Signed) OBT C. GEORGI, 


Dep. CT U. S. Cir. Court, &. D. O. 


And afterward, to wit, on the day and year last aforesaid, was 
issued out of the clerk’s office of the court aforesaid in this cause 
our certain citation herein, directed to the said defendant herein, 

; the said The Active Manufacturing Company as aforesaid, and which 
oT 2? said citation, with the return of the marshal of the district afore- 
suid serving said citation endorsed thereon as of December Sth, A. 

D. 1885, is hereto attached as follows, to wit: 


265 Citation. 
UnitTep STATES OF AMERICA, 88 : 


To the Active Manufacturing Company, Greeting: 

Whereas George M. Peters hath lately appealed to the Supreme 
Court of the United States from a decree lately rendered in the 
circuit court of the United States for the southern district of Ohio, 
made in favor of you, the said The Active Manufacturing Company, 
and has filed the security required by law, you are, therefore, hereby 
cited to appear before the said Supreme Court, at the city of Wash- 
ington, on the second Monday of October next, to do and receive 
what may appertain to justice to be done in the premises. 

Given under my hand, at the city of Cincinnati, in the sixth 
circuit, this 11th day of November, in the year of our Lord one 
thousand eight hundred and eighty-five. 

GEO. R. SAGE, 
LD. & District Ji &. D. O., 
Sitting as Circuit Judge in Above-Entitled Cause. 


266 [Endorsed :] 332. 11, 11, 85. United States circuit court, 

southern dist. of Ohio. No. 3630. George M. Peters us. Active 
pa ty 'g Co. Citation toappellee. Filed Dec. 8, 1885. B. R. Cowen, 
clerk. 
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Received this writ, at Cincinnati, Ohio, on the 11th day of No- 
vember, 1885, and on the 19th day of November, 1885, I served the 
within-named The Active Manufacturing Company by delivering 
to E. W. Brownell, the president of said company, a true copy of 
this writ, with all the endorsements thereon, personally, and on the 

same day by delivering to George Montieth, the secretary thereof, J 
a true copy of this writ, with all the endorsements thereon, per- 


sonally. 
H. C. UMER, 
U. S. Marshal, S. D. O., 
By C. A. COSTELLO. 
2 services 6— — 4 00 


267 UNITED STATES OF AMERICA, * 
Western Division of the Southern District of Ohio,, 


I, B. R. Cowen, clerk of the circuit court of the United States : | 
within and for the district aforesaid, do hereby certify that the fore- 


going is a true and complete transcript of the record and proceed- 9 
ings in the cause therein named as the same appears of record and 221 
on file in this office. ‘ 1 

In testimony whereof I have hereunto set my hand and affixed i 14 


the seal of the court aforesaid, at the city of Cincinnati, this 30th 
day of December, A. D. 1885, and of the Independence of the 


United States of America the one hundred and tenth year. 
[Seal of the Circuit Court, South’n Dist. of Ohio.] | 5 
B. R. COWEN, 1 
Clerk U. S. Cir. Court, S. D. O., 


By ROB“ T C. GEORGI, Deputy. 


Endorsed on cover: S. Ohio C. C. U. S. No. 254. George M. 19 
Peters, appellant, vs. The Active Manufacturing Company. Filed 1. 
April 16, 1886. 2 
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May it please your Honors, this suit is · brought upon 
letters- patent No. 281,553, granted to appellant July 17, 
1883, for improvement in die for making dash frames. 

The bill is in the usual form, alleging infring ment and 
praying for an injunction and an account. 

The answer denies infringement, and that it required in- 
vention, or the exercise of the inventive faculty, to apply 
or adapt dies to the making of dash-frames. 

The Court below filed no written opinion, but the de- 
cree dismissed the bill on the ground that the letters-patent 
sued on were void for want of invention. 

Appellant’s invention consists briefly in an upper and 
lower die, each having two channels, one at right angles 
to the other, one of the channels of one or both of the 
dies having a longitudinal tongue, the said channels deep- 
ening as they approach the corner, viz., the point where 
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the channels meet, whereby a combined welding and swag- 
ing action is obtained. 

The claim relied on here is the second, which is as 
follows : 


“2. The combination, substantially as before set forth, 
“ of the two dies having opposing angularly-joined de- 
e pressions a, a1, and a tongue a“, in the depression a’, 
“of either or both dies, the depressions a’ deepening 
“ toward their junctions with the depressions d. 


It is apparent that this claim is in effect for a pair of 
dies substantially as described, the depressions al deep- 
ening toward the juncture with the depressions a. 

In order to properly understand the nature of the con- 
troversy it is proper to state that ordinary lap welding, 
viz., laying the hot end of one iron on the hot end of an- 
other and forcing them to unite under blows or equivalent 
pressure, was old at date of complainant’s invention. Com- 
plainant made his invention in 1879. 

The invention does not consist in a mere die, nor in a 
die to make an article of a given shape, but is for a pair 
of dies adapted to s:rage as well as weld the bars together. 
It enables not only lap welding, preserving the channel 
form, but the additional feature of rolling, moving, or 
swaging the hot iron, pressing it to the corner, compact- 
ing it, and enabling a thin channel iron to be used with a 
thick oval bar and, at the same time, secure great strength 
at the corner where the channel iron and oval bar are 
joined. This additional feature is new as an element in 
the combination. Were it not for this last named feature 
the operation of using a thin channel iron in lap-welding 
and swaging to a thicker oval bar would be exceedingly 
difficult, and if performed at all would have to be per- 
formed in a subsequent operation by a separate and extra 
pair of swaging rolls, or the like. 


The opening testimony of complainant made a prima 
facie case of infringement against defendant. 

On this point Richard G. Wood testifies that he was in 
the employ of the defendant part of the winter of 1883-4 
(folio 34); that he saw in constant use dies substantially 
like those shown in the Peters patent (folio 36), and pro- 
duced full sized model of the dies (folio 37). 

John Mestel and John Doyle testified to the same effect 
(folios 48 and 50). 

The fact that the defendant’s dies were found with the 
gradual deepening depression toward the jointure with 
angular bend is denied by the witness Montieth, an officer 
of defendant corporation, called on its behalf (folio 158), 
and he produces not the original dies in use, but castings 
(deft.’s Exhibit C) alleged to have been taken from dies 
then in use. He admits that defendant used other forms 
of dies, but denies that they contained the gradual deepen- 
ing feature. 1 

In rebuttal of this evidence, complainant took the testi- 
mony of two witnesses, Wood and McCurley, who swear 
most positively that the dies used by defendant in 1883 
and 1884 had the gradual deepening feature. 

As to this, Richard G. Wood (folio 220) testifies that he 
worked for defendant company part of the winter of 1883 
and 1884; that he was familiar with the dies they were 
using at that time, before and since; that he repaired the 
dies, and that they had depressions deeper at one point 
than at another. The depressions in the dies which re- 
“ ceived the channel-bar were gradually deepened toward 
“ the depressions that received the oval bar” (folio 221). 
He produces sketches of the defendant's dies, which are in 
evidence, marked Wood Exhibit Upper Die Sketch” and 
“Lower Die Sketch ” (fronting p. 90). 

James McCurley examined the corner dies in use at de- 
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fendant’s shops in Feb. 8, 1884. He testifies that the de- 
fendant’s dies at the junction of the two grooves were of 
equal depth, and that from this point they each increased 
in depth (folio 230). He tested these depressions not 
simply by his eye, but by passing his finger along the 
groove, and he produces McCurley Exhibit sketch (printed 
fronting p. 93) illustrating the gradual widening of the 
metal. The testimony of Wood and McCurley was not 
attacked or rebutted by the defendant and must stand. 

The witness Black testifies that he is familiar with the 
dies used by the defendant in 1879, and that defendant’s 
Exhibit C is not capable of being used and the originals 
were not used as corner dies, but on the contrary were for 
the centre weld only (fol. 173). Lucius Walton testifies 
to the same effect (folio 183). The reason why the grad- 
ual deepening depressions are lacking in said Exhibit is 
thus accounted for. It was a misleading exhibit produced 
by the witness Montieth for the purpose of detracting the 
attention of the court from the real dies in controversy. 
The testimony of Montieth is therefore entitled to no 
weight in this cause. 

The invention of Peters, so far as the record discloses 
anything to the contrary, is novel and useful. 


The witness Mooney, produced on the part of the com- 
plainant, testified that, in round numbers, seven hundred 
thousand dashes had been fabricated from dies made in 
accordance with the Peters invention ; this from early in 
1879 down to December, 1884 (folio 64). 

As to the question of novelty, the complainant called 
John W. Hill, one of the foremost experts in the Middle 
States, and who superintended the erection of the new 
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pumping engines for the city of Cincinnati, and who has 
been consulted on behalf of the United States by the U.S. 
engineer department in care of the Ohio river. (See p. 94 
of Record. 

Upon that feature of the invention which relates to the 
deepening of the depressions a' toward their junction with 
the other depressions a, he says: 


Folio 237. The invention recited in claim two is similar 
“ to the invention recited in claim one, excepting ‘the de- 
„ pressions a’ (in the two dies) deepen toward and their junc- 
tion with the depressions a. The dies recited in this 
claim are designed to simultaneously weld together two 
4 bars of iron of different sections. * 


And in answer to Q. 13 (folio 242) he says: And the 
“ deepening of the depressions a' toward the depressions 
“ a, as recited in claim two, is to swage heads of the chan- 
“nel bar to an equal thickness with the oval bar at the 
„welded joint.” 5 


He further says, in answer to Q. 14: 


„By reason of the deepening of the depressions a’ 
“ toward the depressions a, comparatively y Tight channel 
‘iron can be used for the lower rail of a frame, the 
“ deepening of the depressions a‘ towards the depressions 
“ a effecting an ‘ upset of the metal in the heads or flanges 
„of the channel iron at that point where the 
„strength and stiffness is required, viz., at the lower cor- 
“ner of the frame, where the web is to be punched or 
“ perforated for the dash-foot bolt. I am of opinion the 
„ deepening of the depressions a' towards the depressions 
“ a, a8 forming a part of the combined swaging and weld- 
ing die described in claim two of complainant's patent 
contains invention.” 


On the other hand, the defendant produces three wit- 


—]— I NE — ee eS 


6 


nesses for the purpose of denying that there was any in- 
vention in making the dies of the Peters patent. His 
testimony is of the most general character, and is in sub- 
stance that it did not require invention to put a tongue in a 
die to preserve the shape of or to form a channel in an iron 
bar. But it is important to notice that each of the wit- 
nesses is silent as to whether or not a pair of dies effecting 
the twofold result of scaging and welding did require in- 
vention. The idea of swaging is not present with them. 

The witness Brackett simply swears that any die sinker 
having two pieces of iron brought to him to have dies 
made for the purpose of welding them could do so. He 
cited an instance five or six years previous when dies 
were constructed with a tongue to preserve the form of a 
channel in one of the bars while being welded. He is 
asked definitely about them, and states that the “ state- 
ments as regards these dies are made only from memory.” 
He is not asked whether combined swaging and welding 
dies are old, neither is he interrogated as to the effect of the 
gradual deepening of the depressions a1 towards the de- 
pressions d 

Murdock’s testimony is certainly too indefinite for con- 
sideration. 

With the exception of his age, and the time he has been 
in business, he gives no date. 

For aught his testimony shows, the dies he made for 
defendant might have been made yesterday. He thinks 
one would without difficulty make dies like those shown 
in the Peters patent, and then on cross-examination admits 
he never read the patent. 

And as the drawing, from the nature of the figures, does 
not show the gradual deepening depressions, he could not 
be testifying about that feature of the invention. 

The witness Thomas’ testimony is to very much the 
same effect, and is entitled to about the same weight. 
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In rebuttal of this negative testimony of the defendant’s 
witnesses, the witnesses Doty, Mills, and Mullinger, called 
on behalf of complainant, testify most positively that in 
their experience as die-makers they had never seen tongues 
employed in welding dies ; and as Mills swears on cross- 
examination, tongues were common expedients to make 
depressions in metal or preserve some shape, “ but not to 
make a weld and form the depressions at the same time.” 

In addition to this evidence, complainant’s expert, Hill, 
swears (folio 238, in answer to question 8) “ the arrange- 
ment of the angularly joined depressions a a' and the 
tongue or tongues in depressions a, whereby the simulta- 
“ neous performance of two separate and independent oper- 
‘ ations is accomplished ; first, the welding together of two 
“ iron bars of different sections, and, second, the recessing 
“ of one of said bars. I was at one time very familiar with 
“ the use and construction of swaging dies for gun and pis- 
“ tol work, in which there were many odd forms for forging 
“ body pieces, levers, and plugs of breech-loading fire-arms, 
but I never before have seen dies which wére at one oper- 
“ ation capable of performing the double function of mak- 
ing a weld of two bars of iron of different sections and re- 
“ cessing one of the bars.” 

As the defendant's witnesses nowhere swear as to the 
swaging and welding functions of the dies of the patent, 
the second claim covering this feature is not attacked. 


The presumption of the novelty of the invention of the 
second claim, evidenced by the grant of the patent, is no- 
where rebutted, and therefore, at least so far as this case 
is concerned, must stand. 

The defendant introduced in evidence the patent to 


Peters, No. 224,792, dated Feb. 24, 1880, probably with 


a view to anticipate the invention of the Peters patent in 
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Sait Ent ‘ak ft ig orie fot cho structure “of wie dish, 
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ing a portion of the dash, it is not materi to! tis’ ese 
Aside from tins, its date is, not. er in fine Sate af. = 
n i 5 retef gu dot 


anti dot: 55 | fF 
bettie: ‘only, question setitegitag tor discussion, it, indeed, 
it needs, discussion, is the effect of the record made in the 
Patent, Office during the prosecution of the application 
upon which the Peters patent. in suit was granted. The 
lefendast introduced in evidence a copy of the file wrap- 
and contents of said application, marked Exhibit 
tes potident’s, Patent File” (pp. 31 to 58), from which it 
will be seen that the two questions raised by the Patent 
Office, against. the invention, as originally claimed, were 
hat it was anticipated by two prior patents, and that, 
in view of the common use of swages by blacksmiths, it 
did not require invention to make a welding die to fabri- 
cate,a given article. 

While the file and contents show the claims as originally 
drawn were rejected on certain patents, none of which are 
in évidence, the grant of the patent is sufficient evidence 
tliat they were not pertinent. If the defendant intended 
to telly upon these patents, it was incumbent upon it to 
offer them in evidence, and to show to the complainant 
they, anticipated the Peters invention. 

Tue file and contents in evidence also show that ‘the 
Patént Office withdrew from both of thiese positions, and 
grhuted the patent. | 
Here again the presumption drawn from the’ foretiding 
‘facts’ is i ‘favor of the novelty ‘of the invention. 
Bearing in mind thüit tlie sebond lätm tf the "Peters 
patent i is for the feature of the gradually deepenin de- 


pression of the , grooves toward the borner 80 Aar las its 
H NI Wi 


9 


novelty is concerned it is on all-fours with the case of 
Klein against Park (3 Ban. & Ard., 145), in which McKen- 
nan, Cir. J., said: 


“The complainant's patent contains two claims, both of 
“which the defendants are alleged to have infri 
* * * “The second is for the dies by which this 
“ method is in — effectuated, constructed as described 
„for drawing down the eye, substantially as shown. 


“ The original and distinguishing merit of the patentee’s 
invention consists in supplying dies of novel construc- 


“ tion and form, and so adapted to forming the eyes of 
„picks by a new method, and in combining with the old 
“ steps in forming the eyes of picks a new element, to wit, 
“ drawing them down on a mandrel between rolling dies 
“ which completely encom the walls of the eye. The 
result is the elongation of the walls of the eye as may be 
desired, with uniform thickness as may be desired, and 
“ the complete formation of the eye by the process of 
“ rolling alone, leaving only such further manipulation as 
* ma be necessary to give finish to the device. 

nder the proofs in this case this last step in the 
— —.— is new, and therefore impresses upon * 
“ whole method the character of novelty. 


The complainant's invention gave an added function to 
a welding die, i. ¢., swaging the metal as well as welding 
it, and without this the swaging would have to be per- 
formed by a separate and extra machine and in a subse- 
quent operation. 

There being no evidence in this case that combined 
welding and swaging dies were old at the date of complain- 
ant’s invention, and there being evidence that this com- 
bination was new and useful, it results that your decision 
should be in favor of the validity of the second claim of 
the patent, reversing the decree of the court below as to 
that claim. 

Respectfully submitted. 
WM. HUBBELL FISHER. 
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This suit was brought by George M. Peters, appellant, 
on letters patent No. 281,553, granted July 17, 1883, for 
“a new and useful improvement in dies for making dash 
frames,” and appellee is charged with having infringed by 
using similar dies for welding dash frames manufactured 
by it. 

The defense relied upon is want of invention in all the 
claims. Infringement of the first claim is not denied, and 
although we submit no infringement of the other three 
claims is shown, the same defense applies to all the claims 
alike. 

In the manufacture of metallic frames for carriage 
dashes, it is customary, in order to form a perfect joint, to 
weld the end bars to the horizontal bars; and in order that 
the shape of the bars may be preserved, dies are used hav- 
ing depressions of the shape to be retained by the welded 
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parts, so that the action of the welding hammer will not 
flatten ant the iron and destroy its'form. One of the dies 
is usually placed on an anvil, and where a trip hammer is 
used the other die is placed in the face of the hammer, as 
the hammer always strikes in the same place, and may be 
relied upon to bring the upper die down on the lower die 
at the proper place. The metal pieces to be welded, hav- 
ing been heated, are laid on the lower die in the position 
desired, and the hammer carrying the upper die brought 
down on them, forcing the two pieces of metal together 
between the dies, when they of course and of necessity 
take the shape of the dies. 

The so-called invention of Geo. M. Peters consists in 
devising dies to preserve the shape of the end bars and 
bottom rail of metallic dash frames when the bottom rail 
is made of what is called channeled iron—that is, iron 
having a longitudinal depression or channel. 

As a first proposition, we submit that it is perfectly 
obvious that, in order to preserve the channel in the bottom 
rail at the point of the weld, the die must be provided 
with a tongue to fit into this channel, to prevent its being 
obliterated or filled up by the metal being forced into it 
under the pressure or blow used to weld the two pieces to- 
gether. Secondly, we hold that it is equally manifest that, 
if it is desired to make the welded parts thicker imme- 
diately at the angle formed by the end bar and bottom rail, 
the depression in the dies must be inclined so that it is 
deeper at the angle. 

These two propositions seem to us self-evident; yet 
it is upon their alleged discovery that Geo. M. Peters 
bases his rights in this action, and in their application that 
his entire invention consists. 

The claims cf his patent are: 

1. The combination, substantially as above set forth, of 
the two dies having opposing angular joined depressions 
aal, and a tongue a in the depression al of either or both 
dies. 

2. The combination, substantially as above set forth, of 
the two dies having opposing angular joined depressions 
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aal, and a tongue a? in the depression al of either or both 
dies, the depressions al deepening toward their junctions 
with the depressions a. 

8. The combination, substantially : as above set forth, of 
the dies having opposing angularly joined depressions aa, 
and a tongue a’ in either or both of the said depressions, 
the face of said tongue or tongues being inclined. 

4. The combination, substantially as above set forth, of 
the dies having opposing angularly joined depressions, aa’, 
and a tongue d“ in either or both of the said depressions, 
the depressions a' deepening toward their junction with 
the depression a, and the face of the tongue or tongues 
being inclined. 

The first claim covers substantially the use of the 
tongue to occupy the channel in the iron. The other three 
claims cover the deepening of the depression in the dies 
and the inclination of the surface of the tongue, to make 
the portion of the welded parts at the angle thicker. 

The first claim is the only one which can on its face 
be held to be infringed, as the evidence of the infringement 
of the other claims, we submit, is pot sufficient; but the 
same defense applies to all alike, so they may be considered 
together. 

What there is in complainant’s invention is shown in 
the testimony of complainant’s own witness, Lucius Wal- 
ton, who had been for a number of years foreman in the 
dash frame making department of the complainant’s com- 
pany, the Peters Dash Company. 

He says (Record pp. 71 and 72): “That he has welded 
thousands of dash frames by using dies; that when the 
lower bar was flat bar iron and end bars oval iron he used 
dies with plain gutters or grooves to receive the flat and 
oval iron; that with these flat bottom bars it was a diffi- 
cult matter to punch holes through the bar to receive the 
bolts for the dash feet, and that Mr. Peters got up the idea 
of using channel bar iron for the lower bar of the dash 
frame, so that they could punch the hole or slot to receive 
the bolt more easily.” And continuing, A. 11, he says: 
After. substituting channel iron for flat bar for the lower 
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bar we found that our plain dies were inoperative—they | 
would not do to make a proper weld—for when attempting 
to make a corner weld with our old dies with plain grooves 
we found that in making the weld the metal would flow 
away from the corner and fill up the channel of the iron 
and make an imperfect weld, because when heated the 
iron would flow away from the corner where the strength 
is required. Mr. George Peters then invented the dies now 
in use with a tongue in the die. This tongue fits into the 
channel of the channel bar iron, and in making the weld 
keeps the channel perfect and from filling with metal, and 
prevents it, and forces the iron out to the corner and makes 
a complete weld.” 

Is it not evident from this testimony that the improve- 
ments supposed to be originated by George M. Peters con- 
sisted in the substitution of channel iron for bar iron in the 
bottom rail, and that the change of dies from the plain 
grooved to the tongued form was the obvious aud neces- 
sary accompaniment of the change of form in the iron! 

It was not new to make dash frames with channel 
iron. (Peters patent of 1880, Def’ts Exhibit, Dash Patent, 
Record p. 62). 

It was not new to weld channel iron to flat or oval 
bars of iron. (Deposit of Brackett, Record pp. 27-31, and 
files of patent, Record p. 31). ais 

It was not new to use dies or swages for welding two 
pieces of iron. (Deposition of Brackett, p. 28; deposition 
of Murdock and Thomas, pp. 58, 59 and 60). 

How, then, by any stretch of the imagination, can there 
be held to be any invention in adapting the form of the dies 
to the shape to be obtained ? 

Every blacksmith is in the habit of using dies or 
swages of different forms for welding iron, to give the 
pieces joined the desired shape. The form and construc- 
tion of dies or swages is analogous to molds for casting or 
molding, the only difference being that in. one case the 
metal or substance to be molded is in a liquid state when 
poured into the mold ; in the other it is a plastic state, and 
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is forced by pressure to take the shape of the mold 
or die. 

The fact that a die is used as a swage, that is, in 
welding two pieces of metal together, does not affect its na- 
ture or character. Dies for making pats of butter, or for 
coining a gold dollar, operate in precisely the same man- 
ner as a die for welding together two pieces of metal; that 
is, they force the substance between the dies to conform to 
the shape of the dies, and any surplus material is preseed 
out and away. The fact that the parts pressed together 
become united or welded is the same in butter as in metal, 
and is the same whether a die is used or not. It is the 
pressure that makes the weld, regardless of the form of the 
mold or die. 

The art of die making, like the art of casting, is 
simply skill in making the dies conform to the shape they 
are desired to produce. They are either cameo or intaglio, 
or cameo and intaglio. A cameo die is made with the 
figure or form in relief, so that when it is pressed upon a 
plastic substance, it leaves the. figure or form engraved or 
hollowed out, as in un ordinary seal. An intaglio die is 
the opposite of a cameo; that is, one in which the figure is 
engraved or hollowed out in the die itself, so that when 
pressed upon a plastic substance, it leaves the figure in re- 
lief or cameo. A cameo and intaglio die, or, as more com- 
monly described, a male and female die, is used for shap- 
ing sheet metal; one die being in relief, and the other en- 
graved or hollowed out to receive the cameo die, so that 
the sheet of metal pressed between them shows on one 
side the figure in relief, and on the other side hollowed out. 
The dies used in swaging or welding are usually intaglio, 
as in this caee. The manner of making them is not badly 
described by complainant’s witness, Wm. Maullenger 
(Record, pp. 86, 87), who says in substance that he welds 
two pieces of iron together and shapes them up just as he 
wants them, then cuts out the dies until they just fit the 
iron. He then puts the dies in the hammer and tries them 
until he gets them jast right. This is all there is in it. A 
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skilled die-maker would make the dies with fewer trials than 
Mr. Mullenger, but the process is the same. It is simply 
cutting out the dies to the shape desired. If the metal 
were intended to be thicker at the angle of the weld, the 
depression of the die would have to be deeper. 

If Mr. Peters had produced some new design or shape 
in metal-working, he might kave been entitled to a patent 
for his novel design or shape, and might have enjoined de- 
fendant from making or selling dies for forging his new 
design, but the invention would be in the design—not in 
making the dies. The shape being known, any one could 
make the dies. 

A die might be made by simply taking the shape in 
plaster and using the plaster, when hard, as a mold for 
casting a metal die. In that case I would be stealing his 
design, but I would not be inventing a die. 

In this case, however, Mr. Peters’s patent is not for the 
design in metal. That was old. His form of dash frame 
is not novel in any feature, nor is it claimed to be here. 
The defendant, when it had its dies made, simply took the 
two pieces of iron, Defendant’s Exhibits A and B, to a die 
sinker and told him to make a die for swaging them as 
they were—that is, so as to preserve the channel. In cut- 
ting out the dies, the die sinker left a tongue to fit into the 
channel of one piece, so as to preserve its shape and pre- 
vent its being flattened out by the blow which made the 
weld. 

Three practical iron workers, witnesses for defendant, 
besides one witness for complainant, have testified that any 
die maker could have made the defendant’s dies without the 
slightest difficulty, and that there is no invention or dis- 
covery whatever involved. | 

Complainant has taken a number of depositions to 
show that such dies are very useful in welding channel and 
oval iron together, aud they doubtless are; but that is not 
an issue in this case, and gives Mr. Peters no claim toa 
monopoly. 

The testimony of several witnesses that they never 
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saw dies with tongues is absurd, for every depression in 
any plastic substance, made by a die, is made by a tongue, 
or projection in the die, which is the equivalent. The 
shape of it matters not. 


ARTHUR STEM, 
Counsel for Appellee. 
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ALAN B. MCKINLEY vs. JEROME B. WHEELER ET AL. 1 


1 Pleas in the circuit court of the United States for the district 
of Colorado, sitting at Dever. 


Be it remembered that heretofore and on, to wit, the 31st day of 
July, A. D. 1885, came Hugh Butler, Esq., and T. D. W. Yonley, 
„ attorneys of record in said court, and filed in said court a com- 
plaint and sued out of said court a writ of summons, in a certain 
cause wherein Alexander B. McKinley was plaintiff and Jerome 
B. Wheeler and Clinton Markell were defendants. 
And the said complaint is in words and figures as follows, to 
wit: 
Complaint. 
Unrirep States or AMERICA, \ a 
District of Colorado, 1922 


In the Cireuit Court of the United States in and ſor the District of 
Colorado. 


ALEXANDER B. McKIn ey, Plaintiff, 


v8. 
JeroME B. WHEELER and Ciinton MAK RL. , Defendants. 


The plaintiff complains of the defendants, Jerome B. Wheeler and 
Clinton Markell, and for cause of action alleges : 


I. 


2 That the plaintiff is a citizen of the State of Colorado, and 

that the defendant, Jerome B. Wheeler, is a citizen of the State 
of New York, and the defendant, Clinton Markell, is a citizen of the 
State of Minnesota. 


IT. 


That the value of the interest in the premises here sued for in 
this action and the matter in dispute herein, exclusive of costs, ex- 
ceeds the sum or value of $5,000. 


III. 


That on, to wit, the 11th day of March, A. D. 1884, and ever since 
hitherto, the plaintiff was and is the owner of an undivided one-half 
(Y part and interest of and in the Vallejo lode and mining claim, 
1,500 feet in length by 300 feet in width, situate in Roaring Forks 
mining district, Pitkin county, and State of Colorado, and on said 
day was in possession, and ever since has been, and is now, entitled 
to the posseasion thereof. 


IV. 


That he claims the right to occupy and pa said premises by 
virtue of a full compliance with the locai laws and rules of miners 
in said mining district, the laws of the United States, and of the 
State of Colorado, by himself and his grantors, as an interest in a 
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lode mining claim duly located on the public domain of the United 
States, to wit, as an undivided one-half (}) part and interest of and 
in the said Vallejo lode and mining claim as discovered and located 
by the Josephine Mining and Prospecting Company, James W. Me- 
Gee, and Charles Miller, by purchase by virtue of conveyance from 
the said The Josephine Mining and Prospecting Company. 


3 V. 


That the said Vallejo lode and mining claim is described by metes 
and bounds as follows: 
“Beginning at corner No. 1, southeast corner post of claim; 
thence south 45 degrees W.seven hundred and fifty (750) feet to 
st No. 2, center S. side line post of claim, and continued course fif- 
teen hundred (1,500) feet to post No. 3, southwest corner of claim, 
whence bear to confluence of Hunter’screek and Roaring Forks river 
N. 9 degrees W., and to high point on Independence range N. 87 de- 
grees E.; thence S. 45 degrees W. three hundred (300) feet to post 
No. 4, northwest corner post of claim, whence bear to confluence of 
Hunter’s creek and Roaring Forks river N. 10 degrees 48’ W. and 
to high point on Independence range N. 89 degrees E.; thence N. 
45 degrees E. seven hundred and fifty (750) feet to post No. 5 center 
N. side line of claim, and continued course fifteen hundred (1,500) 
feet to post No. 6, northeast corner post of claim; thence S. 45 de- 
rees E. three hundred (300) feet to post No. J, the place of beginning. 
‘ariation, 15 degrees E. 
“The discovery shaft of said claim is situate on the northeastern 
slope of Aspen mountain. The said lode was located on the 20th 
day of June, 1880.” 


VI. 


That on, to wit, the twentieth day of October, A. D. 1884, the defend- 
ants entered upon the said premises hereinbefore mentioned and de- 
scribed, and on said day wrongfully and unlawfully excluded the 
plaintiff from the — thereof and every part thereof, and ever 
since have, and still have, the possession of said premises, and since 

said date have wrongfully and unlawfully excluded, and still 
4 do wrongfully and unlawfully exclude, the plaintiff from the 
possession of said premises and every part thereof. 


For a second cause of action the plaintiff complains and al- 
leges : , 


That the plaintiff is a citizen of the State of Colorado, and that 
the defendant, Jerome B. Wheeler, is a citizen of the State of New 
York, and the defendant, Clinton Markell, is a citizen of the State of 
Minnesota. 

II. 


That the value of the interest in the premises here sued for in this 
action and the matter in dispute herein, exclusive of costs, exceeds 
the sum or value of $5,000. 
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0 
III. 


That on, to wit, the IIth day of March, A. D. 1884, and ever since 
hitherto, the plaintiff was and is the owner of an undivided one-half 
(3) part and interest of and in the Vallejo lode and mining claim, 
1,500 feet in we, = by 300 feet in width, situated in Roaring Forks 
mining district, Pitkin county, and State of Colorado, and on said 
day‘ was in possession, and ever since has been, and is now, entitled 
to the possession thereof. 


IV. 


That he claims the right to ocenpy and possess said premises by 
virtue of a full compliance with the local laws and rules of miners 
of said mining district, the laws of the United States and of the 
State of Colorado, by himself and his grantors, as an interest in a 

lode mining claim duly located on the public domain of 
5 the United States; that said Vallejo lode and mining claim 

was on or before the 20th day of June, A: D. 1880, discovered 
by the Josephine Mining and Prospecting Com pany, James W. McGee, 
and Charles W. E. Miller, who afterwards, to wit, on or about the 
llth day of August, A. D. 1880, duly located and staked the same 
as a lode mining claim and recorded the location certificate thereof 
in the office of the clerk and recorder in the county in which the 
said premises were situate; that thereafter, to wit, on the 11th day 
of October, A. D. 1884, George H. Hewitt and the defendants having 
then become the owners of a certain undivided interest in the said 
Vallejo lode and mining claim did, for the purpose of further de- 
scription and without waiver of any previous rights, cause a further 
record of said Vallejo lode mining claim to be made and filed for 
record in the county in which said premises are situate, wherein 
and whereby said lode is described by metes and bounds as follows, 
to wit: 

“ Beginning at corner No. I, a substantial post, whence cor. 1, 3650, 
Steele lode, bears S. 37 degrees 20’ E. 61.5 feet; thence S. 47 degrees 
59’ E. 336 feet to cor. No. 2,a substantial post; thence N. 76d 
35’ E. 686.52 feet to south-side center stake and 1,373.05 feet to cor. 
No. 3, a substantial post, whence a pine stump 10” dia. 2’ high bears 
S. 82 degrees 30’ E. 6.5 feet east, end of Red mountain, bears N. 17 
degrees 55’ E., a prominent rock on West Aspen Mt., bears N. 45 
degrees 18’ W.; thence N. 47 degrees 59’ W. 350.5 feet to cor. No. 4, 
a substantial post, whence an aspen stump 11” dia., 5 feet high, bears 

S. 39 degrees 15’ W. 13.1 feet, an aspen stump 12” dia., 3 feet 
6 high, bears N. 69 degrees 10’ W. 20.8 feet east, end of Red Mt., 

bears N. 19 degrees 35’ E.; thence S. 76 degrees 05’ W. 682.4 
feet to north side center stake and 1,364.8 feet to cor. No. 1—place 
of beginning; variation, 14 degrees 45’ E.; this being the same lode 
originally located on the 20th day of June, 1880.” | 


V. 


That on, to wit, the 20th day of October, A. D. 1884, the defendants 
entered upon the premises hereinbefore mentioned and described, 
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and on said day wrongfully and unlawfully excluded the plaintiff 
from the possession thereof and every part thereof, and ever since 
have had and still have the “ewan — of the said premises, and 
since said date have wrongfully and unlawfully excluded, and still 
do wrongfully and unlawfully exclude, the plaintiff from the pos- 
session of said premises and every part thereof. 

Wherefore plaintiff prays judgment against defendants— 


I. 


For the recovery of ——— of an undivided one-half (J) in- 
interest in said Vallejo lode and mining claim, as described in said 
first cause of action. 

IT. 


For the recovery of the possession of an undivided one-half (}) 
interest in said Vallejo lode and mining claim, as described in said 
second cause of action. 


III. 


For the sum of $1,000 damages and for costs of suit. 
(S'g'd) HUGH BUTLER, 
T. D. W. YONLEY, 
Attorneys for Plaintiff. 


7 (Endorsed :) 1784. In the circuit court of the United 

States for the district of Colorado. Alexander B. McKinley, 
plaintiff, us. Jerome B. Wheeler and Clinton Markell, defendants. 
Complaint. Filed Jul. 31, 1885. (S’g’d) Edward F. Bishop, clerk. 
Hugh Butler, T. D. W. Yonley, attorneys for plaintiff. 


And the said writ of summons, together with the return of ser- 
vice thereon by the marshal, is in words and figures as follows, to 
wit: 


8 
In the Circuit Court of the United States ſor the Distriet of Colorado. 


ALEXANDER B. MeRKINL. kV, Plaintiff, 
versus 
JEROME B. WHEELER and CIINrONW MARKELL, Defendant. 


Complaint. Filed in the clerk’s office this 31st day of July, A. D. 
1885. 


Unitep STATEs OF AMERICA, \ ae 
District of Colorado, < 


The President of the United States of America to Jerome B. Wheeler 
and Clinton Markell, Greeting : 


You and each of you are hereby notified that an action has been 
brought in said court by Alexander B. McKinley, plaintiff, against 


Summons. 


o 
é 
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you as defendants to recover the possession of certain real property 
situate in Roaring Forks mining district, Pitkin — and: State of 
Colorado, to wit: an undivided 3 interest in the Vallejo lode and 
mining claim, together with the sum of $1,000.00 da and for 
the costs of this suit, as more fully set forth and described in the 
complaint filed herein and to which reference is here made. 

You are hereby required to appear and demur or answer to the 
complaint filed in said action in said court within ten days (ex- 
clusive of the day of service) after this summons shall be served on 
you, if such service shall be made within the county of Arapahoe, 
otherwise within forty days from, the day of service; and if you fail 
so to do the said plaintiff will take judgment against you by default, 
according to the prayer of the said complaint, and will apply to the 
court for the relief demanded therein. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, and the seal of the said circuit 
court, at the city of Denver, in said district, this 31st day of July, 
A. D. 1885, and of the Independence of the United States the 110th 

ear. 
: [Seal U. 8. Cir. C’t, Colorado.] 
(Signed) EDWARD F. BISHOP, Clerk, 
By F. W. TUPPER, Deputy Clerk. 


83 Proof of Service. 


Unitep States or AMERICA, N * 
District of Colorado, 
Desver, Aug’t 17, A. D. 1885. 

I hereby certify that I received the within writ on the 3lst day 
of July, A. D. 1885, and that I have personally served the same 
upon the said defendant, Clinton Markell, by delivering to him per- 
sonally a true copy of the within writ at the time and place as fol- 
lows: As to —— ——, at Denver, county of Arapahoe, on the 31st 
day of July, A. D. 1885; as to Jerome B. Wheeler, not found. 

This writ therefore returned partly executed, as the law directs, 
this 17th day of August, A. D. 1885, per order of plaintiff. 

(S’g’d WALTER A. SMITH, Marshal, 
By SIM. W. CANTRIL, 
Deputy Marshal. 


[Endorsed :] Gen. No. 1784. Circuit court of ‘he United States 
fur the district of Colorado. Alexander B. M¢Kinley, plaintiff, 
versus Jerome B. Wheeler et al.,defendant-. Summons. Filed this 
17th day of August, A. D. 1885. ed) Edward F. Bishop, clerk, 
by F. W. Tupper, deputy clerk. Hugh Butler [and] T. D. W. Yon- 
ley, of Denver, attorneys for plaintiff. 


9 And afterwards, and on, to wit, the 13th day of August, A. 

D. 1885, came the said defendants, by C. S. Thomas, Esq., their 
atturney, and filed in said court and in said cause their demurrer to 
the complaint herein. 
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And the said demurrer to the complaint is in words and figures 
as follows, to wit: 


Demurrer. 


In the Circuit Court of Eighth Judical Circuit in and for said Dis- 
trict. 


ALEXANDER B. McKINLEY 
v8. No. 1784. 
JEROME B. WHEELER el al. 


Unitep SrATES OF AMERICA, * 
District of Colorado, 


The defendants now come and demur to the complaint of the 
plaintiff, and say that the same does not state facts sufficient to con- 
stitute a cause of action: 

First. Because the said complaint does not state the nature of the 
plaintiff’s estate in the premises, as required by statute. 

Second. Because the complaint does not state that the plain- 
10 __ tiff was or is entitled to the possession of the premises at the 
time of commencement of the action or any part thereof, 

as required by statute. 

Third. Because the said complaint does not state or allege any 
facts of discovery, location, or possession of any mining claim, as 
8 — by law. 

‘ourth. Because the said action appears to be brought by the 
plaintiff as a tenant in common against his cotenants. 

Fifth. Because the plaintiff bases his title or claim of ownership 
to an undivided one-half of the said Vallejo lode mining claim 
upon a purchase and conveyance thereof from the Josephine Mining 
Company, a locator of said claim, and that said company, whether 
a corporation or partnership, was and is incapable of originally lo- 
cating a mining claim, in whole or in part, under the statutes of the 
United States or of the State of — 

Sixth. And ſor other good and sufficient reasons appearing upon 
the face of said complaint. 

(S’g’d) By PATTERSON & THOMAS, 
ü DOWNING & FRANKLIN, 
Att’ys for Defendants. 


(Endorsed :) 1784. U.S. circuit court district of Colorado. Alex- 
ander B. McKinley vs. Jerome B. Wheeler e¢ al. Demurrer to com- 
plaint. Filed Aug. 13, 1885. (S’g’d) Edward F. Bishop, clerk. Pat- 
terson & Thomas & Downing & Franklin, def’ts’ att’ys. 


11 And afterwards, and on, to wit, the 4th day of January, A. 

D. 1886, the same being one of the regular juridical days of 
the October term, A. D. 1886, of said court—present, the Honorable 
Moses Hallett, district judge—the following proceeding was had and 
entered of record in said court and in said cause, to wit: 


ALEXANDER B. MCKINLEY VS. JEROME B. WHEELER ET AL. 


Order. Demurrer Sustained. 


‘ALEXANDER B. McKINLEY 
v8. 1784. 
Ixnouk B. WHEELER and CLINTON MARKELLI.. 


Action for possession of specific real property and for damages. 


At this day comes the said plaintiff, by Hugh Butler, Esq., his 
attorney, and the said defendants, by T. H. Patterson, Esq., their at- 
torney, also come. 


And the demurrer of the said defendants to the complaint herein 
having heretofore come on to be heard, and having been submitted 
to the court and by the court taken under advisement, and the court 
being now sufficiently advised in the premises, it seemeth to the 
court here that the said complaint is not sufficient in law, and so 
the said demurrer is sustained. 


And afterwards, and on, to wit, the 12th day of January, A. D. 1886, 
the same being one of the regular juridical days of the October term, 
A. D. 1886, of said court—present, the Honorable Moses Hallett, dis- 

trict judge—the following further proceeding was had and 
12 entered of record in said court and in said cause, to wit: 


Order. Judgment for Defendanis. 


ALEXANDER B. MeKIN LEV 
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Action for possession of specific real property and for damages. 


At this day come the said defendants, by C. S. Thomas, Esq., their 
attorney, and move the court for judgment herein, and the demur- 
rer of the said defendants to the complaint herein having heretofore 
been sustained : 


Therefore, it is considered by the court that this cause be dis- 
missed ; that the said defendants go hence hereof without day, and 
have and recover of and from the said plaintiff their costs by them 
in this behalf laid out and expended, to be taxed, and have execu- 
tion therefor. 


And afterwards, and on, to wit, the 18th day of January, A. D. 
1886, the same being one of the regular juridical days of the October 
term, A. D. 1885, of said court—present, the Honorable Moses Hal- 
lett, district judge—the following further proceeding was had and 
entered of record in said court and in said cause, to wit: 
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Order Vacating Judgment. Leave to Amend Complaint. 
13 ALEXANDER B. McKINLEY 
1784. 


v8. 
JEROME B. WHEELER and CLINTON MARKELL. 


Action for possession of specific real property and for damages. 


At this day comes the said plaintiff in his own proper person, and 
the said defendants, by C. 3 Thomas, Esq., their attorney, also é 
come. 

And thereupon the said plaintiff, here in open court, moves the 
court to vacate the judgment lately and on the 12th instant had | 
herein and for leave to amend his complaint. And the court being 
now sufficiently advised in the premises it is ordered by the court, 
for good and sufficient reasons to the court appearing, that the said 
motion be granted. 

Wherefore it is ordered that the judgment lately and on the 12th 
instant entered herein be vacated and for naught held, and that the 
said plaintiff have leave to amend his complaint herein within two 
(2) days from this day, as he shall be advised. | 

a 


And afterwards, and on, to wit, the 20th day of January, A. D. 
1886, came again the said plaintiff, by his attorneys aforesaid, and 
filed in said court and in said cause an amended complaint. 

And the said amended complaint is in words and figures as fol- 
lows, to wit: 


14 Amended Complaint. 


In the Circuit Court of the United States in and for the District of 
Colorado. 


ALEXANDER B. McK In ey, Plaintiff, 
v8. 
JEROME B. WHEELER and CLINTrON MARKELL, Defendants. 


UNITED STATES OF AMERICA, 
District of Colorado, 


The plaintiff for an amended complaint complains of the defend- 
ants, Jerome B. Wheeler and Clinton Markell, and for cause of ac- 
tion alleges : 


I. 


That the plaintiff is a citizen of the State of Colorado, and that 
the defendant, Jerome B. Wheeler, is a citizen of the State of New 
York, and the defendant, Clinton Markell, is a citizen of the State 
of Minnesota. 


IT. 
That the value of the interest and the premises here sued for in 


this action and the matter in dispute herein, exclusive of costs, ex- 
ceeds the sum or value of $5,000. ä 
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15 III. 


That on, to wit, the 11th day of March, A. D. 1884, and ever since 
hitherto, the plaintiff was and is the owner of an undivided one- 
half (3) part and interest of and in the Vallejo lode and mining 
claim, 1500 feet in length by 300 feet in width, situate in Roaring 
Forks mining district, Pitkin county and State of Colorado, and on 
said day was in possession, and ever since has been, and is now, en- 
titled to the possession thereof. 


IV. 


That he claims the right to occupy and — said premises by 
virtue of a full compliance with the local laws and rules of miners 
in said mining district, the laws of the United States, and of the 


State of Colorado, by himself and his grantor, as an interest in a 
u 


lode mining elaim duly located on the publie domain of the Unitod 
States, to wit, as an undivided one-half (}) part and interest of and 
in the said Vallejo lode and mining elaim, as discovered and located 
by the Josephine Mining and Prospecting Company, a corporation 
organized and existing under and by virtue of the laws of the State 
of Colorado, James W. McGee, and Charles Miller, by purchase and 
by virtue of conveyance from the said The Josephine Mining and 
Prospecting Company. 
V. 


That the said the Josephine Mining and — Company, 
the grantor of plaintiff and one of the locators of said lode mining 

claim as aforesaid, was, at the time of the said location of 
16 said lode mining claim, a corporation duly organized and 

existing under and by virtue of the laws of the State of Colo- 
rado for the purpose and object of prospecting for valuable mineral 
deposits on the public domain of the United States within said 
State and of mining valuable minerals in said State. 

That each and all of the incorporators of said corporation, and 
each and all of the members thereof, at the time of the location, 
were citizens of the United States of America, severally and indi- 
vidually qualified and competent to enter upon the public domain 
of the United States and acquire title to the public mineral lands 
by discovery and location, as provided by act of Congress, and said 
corporation did, by and through its agent, the superintendent of 
said company, enter upon the public mineral domain of the United 
States, and, — with the said McGee and Miller, discover and 
locate the said Vallejo lode mining claim, the said location bein 
made in the name of Miller, McGee, and the Josephine Mining an 
Prospecting Company, the discovery and location being for the use 
and benefit of, to wit, Miller and McGee, one-half,and the members 
of said corporation one-half. 


VI. 


That the said Vallejo lode and mining claim is described by metes 
and bounds as follows : 
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“ Beginning at corner No. 1, southeast corner post of claim ; thence 
south 45 degrees W. seven hundred and fifty (750) feet to post No. 
2 center S. side line post of claim and continued course fifteen hun- 
dred (1,500) feet to post No. 3, southwest corner post of claim, whence 
bear to confluence of Hunter’s Creek and Roaring Forks river N. 

9 degrees W., and to high point on Independence range N. 
17 87 degrees E.; thence S. 45 degrees W. three hundred (300) 

feet to post No. 4, northwest corner post of claim; whence 
bear to confluence of Hunter’s creek and Roaring Forks river N. 10 
degrees 48’ W., and to a high point on Independence range N. 89 
degrees; thence N. 45 degrees E. seven hundred and fifty (750) feet 
to post No. 5, center N. side line of claim, and continued course 
fifteen hundred (1,500) feet to post No. 6, northeast corner post of 
claim ; thence S. 45 degrees E. three hundred (300) feet to post No. 
1, the place of beginning. 

“Variation, 15 degrees E. 

“The discovery shaft of said claim is situate on the northeastern 
slope of Aspen mountain. The said lode was located on the 20th 
day of June, 1880.” 


VII. 


That on, to wit, the twentieth day of October, A. D. 1884, the de- 
fendants entered upon the said premises hereinbefore mentioned 
and described, and on said day wrongfully and unlawfully excluded 
the plaintiff from the possession thereof and every part thereof, and 
ever since have, and still have, the possession of said premises, and 
since said date have wrongfully pad, yore ror excluded, and still 
do wrongfully and unlawfully exclude, the plaintiff from the pos- 
session of said premises and every part thereof, to his damage in the 
sum of one thousand dollars ($1,000). 


For a second cause of action the plaintiff complains and alleges: 


I. 


18 That the plaintiff is a citizen of the State of Colorado, and 

that the defendant, Jerome B. Wheeler, is a citizen of the 
State of New York, and the defendant, Clinton Markell, is a citizen 
of the State of Minnesota. 


II. 


That the value of the interest in the premises here sued for in 
this action and the matter in dispute herein, exclusive of costs, ex- 
ceeds the sum or value of $5,000. 


III. 


That on, to wit, the 11th day of March, A. D. 1884, and ever since, 
hitherto, the plaintiff was and is the owner of an undivided one- 
half (3) part and interest of and in the Vallejo lode and mining 
claim, 1,500 feet in length by 300 feet in width, situate in Roaring 
Forks mining district, Pitkin county, and State of Colorado, and on 
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said day was in possession, and ever since has been, and is now, en- 
titled to the possession thereof. 


IV. 


That he claims the right to occupy and said premises by 
virtue of a full compliance with the local laws and rules of miners 
of said mining district, the laws of the United States, and of the 
State of Colorado, by himself and his grantor, as an interest in a 
— mining elaim duly located on the publie domain of the United 

tates. : 

That said Vallejo lode and mining claim was on or before the 
20th day of June, A. D. 1880, discovered by the Josephine Minin 
and Prospecting Company, James W. McGee, and Charles W. E. 
Miller, who afterwards, to wit, on or about the 11th day of August, 

A. D. 1880, duly located and staked the same as a lode mining 
19 claim, and recorded the location certificate thereof in the 

office of the clerk and recorder in the county in which the 
said premises were situate; that thereafter, to wit, on the llth day 
of October, A. D. 1884,George H. Hewitt and the defendants havin 
then become the owners of a certain undivided interest in the sai 
Vallejolodeand mining claim —, for the purpose of further description, 
and without waiver of any previous rights, cause a further record of 
said Vallejo lode and mining claim to be made and filed for record 
in the county in which said premises are situate, wherein and 
whereby said lode is described by metes and bounds as follows, to 
wit: 

„Beginning at corner No. 1, a substantial post, whence cor. No. 1, 
3650, Steele lode, bears S. 37 degrees 20’ E. 61.5 feet; thence & 47 


degrees 59’ E. 336 feet to cor. No. 2,a substantial post; thence N. 


76 degrees 35’ E. 686.52 feet to south side center stake and 1,373.05 
feet to cor. No. 3, a substantial post, whence a pine stump 10” dia. 
2’ high bears S. 82 degrees 30’ E. 6.5 feet, east end of Red mountain, 
bears N. 17 degrees 55’ E., a prominent rock on West Aspen Mt., 
hears N. 45 degrees 18’ W.; thence N. 47 degrees 59’ W., 350.5 feet, 
to cor. No. 4, a substantial post, whence an Aspen stump 11” dia. 5 
feet high bears S. 39 degrees 15’ W., 13.1 feet, an Aspen stump 12” 
dia. 3 feet high bears N. 69 degrees 10’ W., 20.8 feet, east end of Red 
Mt., bears N. 19 degrees 35’ E.; thence S. 76 degrees .05’ W., 682.4 
feet, to north side center stake and 1,364.8 feet to cor. No. 1, place 
of beginning. Variation, 14 degrees 45’ E., this being the same lode 
originally located on the 20th day of June, 1880.” 
20 That plaintiff claims a one-half (J) interest in said Vallejo 
lode mining claim by purchase and by virtue of conveyance 
from said The Josephine Mining and Prospecting Company. 


V. 


That the said The Josephine Mining and — Company, 
the grantor of plaintiff and one of the locators of said lode mining 
cluim as aforesaid, was at the time of the said location of said lode 
mining claim a corporation duly organized and existing under and 


“ 
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by virtue of the laws of the State of Colorado for the purpose and 
object of prospecting for valuable mineral deposits on the public 
domain of the United States within said State and of mining valu- 
able mineral in said State. 

That each and all of the incorporators of said corporation and 
each and all of the members thereof at the time of the said location 
were citizens of the United States of America, severally and individ- 
ually qualified and competent to enter upon the public domain of 
the United States and acquire title to the public mineral lands by 
discovery and location, as provided by act of Congress; and said 
corporation did, by and through its agent, the superintendent of said 
company, enter upon the public mineral domain of the United 
States, and, together with the said McGee and Miller, discover and 
locate the said Vallejo lode mining claim, the said location being 
made in the name of Miller, McGee, and the Josephine Mining and 
Prospecting Company, the discovery and location being for the use 
and benefit of, to wit, Miller and McGee one-half, and the members 
of said corporation one-half. 


VI. 


21 That on, to wit, the 20th day of October, A. D. 1884, the 
defendants entered upon the said premises hereinbefore men- 
tioned and described, and on said day wrongfully and unlawfully 
excluded the plaintiff from the possession thereof, and every part 
thereof, and ever since have had, and still have, the possession of 
the said premises, and since said date have wrongfully and unlaw- 
fully excluded, and still do wrongfully and unlawfully exclude, the 
plaintiff from the — of said premises and every part thereof, 
to his damage in the sum of one thousand dollars ($1,000). 
Wherefore plaintiff prays judgment against defendants : 


I. 


For the recovery of the possession of an undivided one-half (1) 
interest in said Vallejo lode and mining claim, as described in said 
first cause of action. 


II. 


For the recovery of the possession of an undivided one-half (J) 
interest in said Vallejo lode and mining claim, as described in said 
second cause of action. 

III. 


For the sum of $1,000 damages and for costs of suit. 
(S‘g’d) HUGH BUTLER, 
T. D. W. YONLEY, 
Attorneys for Plaintiff. 


22 (Endorsed :) 1784. In the circuit court of the United States 

in and for the district of Colorado. Alexander B. McKinley, 
pl'ff, vs. Jerome B. Wheeler and Clinton Markell, def’ts. Amended 
complaint. Filed Jan. 20, 1886. (S’g’d) Edward F. Bishop, clerk. 
Hugh Butler [and] T. D. W. Yonley, plaintiff’s attorneys. 


~ 


* 
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* 
And aſterwards, and on, to wit, the 23d day of — en 
1886, came again the said defendants, by their attorney 
and filed in said court and in said cause their demurrer to the said 
amended complaint. 

And the said demurrer to the amended complaint is in words and 
figures as follows, to wit: 


Demurrer to Amended Complaint. 


In the Circuit Court of the Eighth Judicial Circuit in and for said 
istrict. 
ALEXANDER B. McKINLEY vs. JEROME B. WHEELER e al. 


D. 
id, 


Unirep Srates or AMERICA, * 
District of Colorado, j 


The defendants now come and demur to the amended complaint 
of the plaintiff and say that the same does not state facts sufficient 
to constitute a cause of action : 


23 First. Because the said amended complaint does not state 
the nature of the plaintiff’s estate in the premises, as re- 
quired by statute. 

Second. Because the same does not state that the plaintiff was or 
is entitled to the possession of the premises at the time of commence- 
ment of the action, or any part thereof, as required by statute. 

Third. Because the said complaint does not state or allege any 
facts of discovery, location, or possession of any mining claim, as 

uired by law. 
ourth. Because the said action appears to be brought by the 
plaintiff, as a tenant in common, against his cotenants. 

Fifth. Because the plaintiff bases his title or claim of ownership 
to an undivided one-half of the said Vallejo lode mining claim upon 
a purchase and conveyance thereof from the Josephine Mining and 
Prospecting Company, a locator of said claim, and that said corpora- 
tion was and is incapable of originally locating a mining claim, in 
whole or in part, under the statutes of the United States or of the 
State of Colorado. 

Sixth. And for other and sufficient reasons appearing upon the 
face of said amended complaint. 

(S’g’d) By PATTERSON & THOMAS, 
DOWNING & FRANKLIN, 
Attorneys for Defendants. 


(Endorsed :) 1784. U. S. circuit court at Denver. McKin- 
24 ley vs. J. B. Wheeler et al. Demurrer to amended complaint. 
Filed Jan. 23, 1886. (S’g’d) Edward F. Bishop, clerk. — 
Patterson & Thomas, attorneys. 


And afterwards, and on, to wit, the 23rd day of January, A. D. 
1886, the same being one of the regular juridical days of the Octo- 
ber term, A. D. 1885, of said court—present, the Honorable Moses 
Hallett, district judge—the following further proceeding was had 
and entered of record in said court and in said cause, to wit: 
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Order. Demurrer to Amended Complaint Sustained. Cause Dismissed. 


ALEXANDER B. McKINLEY 
v8. 1784. 
JEROME B. WHEELER and CLINTON MARKELL. 


Action for possession of specific real property and for damages. 


At this day comes the said defendants, by C. S. Thomas Esq., their 
attorney. 

And the demurrer of the said defendants to the amended com- 
plaint herein coming on now to be heard is submitted to the court, 
and the court being now sufficiently advised in the premises, it 
seemeth to the court here that the said amended complaint is not 
sufficient in law for the said defendants to answer unto, and so the 
said demurrer is sustained. 

Wherefore, on motion of the said defendants, it is considered by 
the court that this cause be dismissed ; that the said defendants go 

hence hereof without day, and have and recover of and from 
25 the said plaintiffs their costs by them in this behalf laid out 
and expended, to be taxed, and have execution thereof. 


And afterwards, and on, to wit, the 3rd day of February, A. D. 
1886, came again the said plaintiff, by his attorneys aforesaid, and 
filed in suid court and in said cause his bond, and sued out of said 
court a writ of error to the Supreme Court of the United States. 

And the said bond is in words and figures as follows, to wit: 


26 Bond in Appeal or Error. 
United States Court, Colorado. 


Tue Unitep States or America, District of Colorado: 


Know all men by these presents that we, the undersigned, Alex- 
ander B. McKinley, as — pe Charles M. Campbell and Thomas 
B. McKaig, as sureties, are held and firmly bound unto Jerome B. 
Wheeler and Clinton Markell in the full and just sum of five hun- 
dred (500) dollars, to be paid to the said Jerome B. Wheeler and 
Clinton Markell, their heirs and assigns; to which payment well and 
truly to be made, we bind ourselves, our heirs, executors, and ad- 
ministrators, jointly and severally, firmly by these presents. Sealed 
with our seals and dated this third day of February, in the year of 
our Lord one thousand eight hundred and eighty-six. 

Whereas lately at the Octotober term, A. D. 1885, of the circuit 
court of the United States for the district of Colorado, in a suit pend- 
ing in said court between said Alexander B. McKinley, as plaintiff, 
and said Jerome B. Wheeler and Clinton Markell, as defendants, 
judgment was rendered against the said Alexander B. McKinley, 
and he, the said Alexander B. McKinley, having obtained a writ of 
error to reverse the judgment of said court and a citation directed to 
the said Jerome B. Wheeler and Clinton Markell, citing and admon- 
ishing them to be and appear at a term of the Supreme Court of the 
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| United States to be held at Washington, D. C., on the second Mon- 
7 day of October next: 

Now the condition of the above obligation is such that if the said 
Alexander B. McKinley shall prosecute said writ of error to effect, 
and answer all damages and costs if he fails to make good his plea, 


; then the above obligation to be void; else to remain in full force and 
virtue. 
S'g'd) ALEXANDER B. McKINLEY. ISXAL. 
S’g’d) CHARLES M. CAMPBELL. SEAL. 
~@ (S’g’d) THOMAS B. McKAIG. SEAL. 
ae Approved. : 
(S’p’d) MOSES HALLETT, Judge. 


263 . [Endorsed:] Gen. No. 1784. Circuit court of the United 

States, districtof Colorado. Alexander B. McKinley vs. Jerome 
B. Wheeler, Clinton Markell. Bond upon writ of error. $500.00. 
— this 3d day of Feb’y, A. D. 1886. (Sg d) Edward F. Bishop, 
clerk. 


Justification. 


Tue Unitep States oF AMERICA, | in 
District of Colorado, 

Charles M. Campbell and , sureties on the within bond, 

< being first duly sworn, each deposes and saith that he is worth more 

than the sum below set opposite his name—that is to say: As to 

, five hundred (500) dollars; as to —— ——, five hundred 

(500) dollars, over and above all his just debts and liabilities, and in 


property subject to levy and sale upon execution. 
gd CHARLES M. CAMPBELL. ~- 
(Sg d) THOMAS B. MeK AIG. 


Subscribed and sworn to before me, at Denver, this 3rd day of 
February, A. D. 1886. 


[NOTARIAL SEAL.] (Sg d) W. J. WEEBER, 
Notary Public. 
27 And the said writ of error is next hereto attached, to wit: 


28 Writ of Error to — Court, U. S., District of Colorado. 
Tre UNITED STATES OF AMERICA. 


UniTED STATEs OF AMERICA, \ ie 
District of Colorado, 


The President of the United States to the judges of the circuit court 
of the United States for the district of Colorado, Greeting: 


Because in the record and proceedings as also in the rendition of 
the judgment of a plea which isin the said circuit court, between Alex- 
ander B. McKinley, plaintiff, and Jerome B. Wheeler and Clinton 
Markell, defendants, a manifest error hath happened, to the great 


; 

; 
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damage ofthe said Alexander B. McKinley, as by his complaint 
appears, we, being willing that error, if any hath been, should be 
duly corrected and full and speedy justice done to the parties afore- 
said in this behalf, do command you, if judgment be therein given, 
that then, under your seal, distinctly and openly, you send the record 
and proceedings aforesaid, with all things concerning the same, to 
the Supreme Court of the United States, together with this writ, so 
that you have the saine at Washington on the second Monday of 
October next, in the said Supreme Court to be then and there held, 
that, the record and proceedings aforesaid being inspected, the said 
Supreme Court may cause further to be done therein to correct that 
error what of right and according to the law and custom of the 
United States should be done. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States, this 3rd day of January, in the 
year of our Lord one thousand eight hundred and eighty-six, and 
of the Independence of the United States the 110th year. 


[Seal United States Circuit Court, District of Colorado.] 


EDWARD F. BISHOP, Clerk, 
By F. W. TUPPER, Deputy Clerk. 
Allowed by— 


MOSES HALLETT, Judge. 


28} [Endorsed :] Gen. No. 1784. Circuit court of the United 

States. Alexander B. McKinley, plaintiff in error, vs. Jerome 
B. Wheeler & Clinton Markell. Writ of error to circuit court, U. S., 
district of Colorado. Filed in circuit court of the U.S. this 3rd day 
of Feb’y, A. D. 1886. Edward F. Bishop, clerk. Hugh Butler, 
attorney for plaintiff in error. 


Return. 


THE UNITED STATES OF AMERICA, 0 iat 
District of Colorado, 


In obedience to the command of the within writ, I herewith trans- 
mit to the honorable Supreme Court of the United States a duly 
certified transcript of the record and proceedings in the within-en- 
titled case, together with all things concerning the same. 

Witness my hand and the seal of said circuit court at Denver, in 
said district, this 10th day of March, A. D. 1886. 


[Seal United States Circuit Court, District of Colorado.] 
EDWARD F. BISHOP, Clerk. 


The within writ of error having been served by lodging a copy 
thereof for the defendant in error in the clerk’s office within sixty 
(60) days, Sundays exclusive, after the rendering of judgment herein, 
and having given the security required by law, this writ of error is 


therefore a supersedeas. | 
Teste: EDWARD F. BISHOP, Clerk. 
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29 And thereupon a citation was issued, duly served upon the 
- said defendants, and returned and filed in said court and in 
suid cause. 


And the said citation is next hereto attached, to wit: 
Citation. 
30 Citation, U. S. — Court. 
Tue Unitep States or AMERICA, District of Colorado: 


The United States of America’ to Jerome B. Wheeler and Clinton 
Markell, Greeting: 


You are hereby cited and admonished to be and appear at a term 
of the Supreme Court of the United States, to be holden at Wash- 
ington, D. C., on the second Monday of October next, pursuant to a 
writ of error filed in the clerk’s office of the circuit court of the 
United States for the district of Colorado, wherein Alexander B. 
McKinley is — in error and you are deſendant- in error, to 
show cause, if any there be, why the judgment rendered against the 
said plaintiff in error, as in the said writ of error mentioned, should 
not be corrected and why speedy justice should not be done to the 
parties in that behalf. 

Witness the Honorable Moses Hallett, judge of the circuit court 
of the United States for the district of Colorado, this 3d day of Feb- 
ruary, in the year of our Lord one thousand eight hundred and 


eighty-six. 
MOSES HALLETT, Judge. 


31 [Endorsed :] Gen. No., 1784. Circuit court of the United 

States, district of Colorado. Alexander B. McKinley, plain- 
tiff in error, vs. Jerome B. Wheeler & Clinton Markell, defendant- 
in error. Citation. Filed in circuit court of the U. S. this 3d day 
of Feb’y, A. D. 1886. Edward F. Bishop, clerk. Hugh Butler, at- 
torney for plaintiff in error. 


Proof of Service. 


Tue UnitepD STATES OF AMERICA, \ — 
istrict of Colorado, ‘ 


On this 3d day of February, A. D. 1886, service of the within cita- 
tion was duly acknowledged for the defendants in error. 
JEROME B. WHEELER, 
CLINTON MARKELL, 
Defendants in Error, 
By PATTERSON & THOMAS, 
Their Attorneys. 
32 Un1TED Srarxs OF — * 
District of Colorado, 
I, Edward F. Bishop, clerk of the circuit court of the United 
States for the district of Colorado, sitting at Denver, do hereby cer- 
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tify the above and foregoing to be a true, perfect, and complete 
transcript and copy of the record and proceedings heretofore had 
and entered of record in said court and in a certain cause lately in 
said court pending, wherein Alexander B. McKinley was plaintiff 
and Jerome B. Wheeler and Clinton Markell were defendants, as 
fully and completely as the same still remain on file and of record 
in my office. 

In testimony to the above I do hereunto sign my name and affix 
the seal of said court, at Denver, in said district, this 10th day of 
March, A. D. 1886. 


(Seal United States Circuit Court, District of Colorado. } 


EDWARD F. BISHOP, Clerk, 
By F. W. TUPPER, Deputy Clerk. 


Clerk’s fees: 
Preparing transcript, 70 fol’s, at 
ERASE Ra 7 00 
Certificate and seal 35 


Paid by pl’ff in error $7 35 


Endorsed on cover: Colorado C. C. U. S. No. 859. Alexander 
B. McKinley, plaintiff in error, vs. Jerome B. Wheeler and Clinton 
Markell. Filed March 17, 1886. | 
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IN THE 
SUPREME COURT 


UNITED STATES. 


ALEXANDER B. McKINLEY, 
Jnaiudiſi in brrer, 
Vs. 

JEROME B. WHEELER MN 

CLINTON MARKELL. 


Defendants tr terror. 


ASSIGNMENT OF ERRORS. 


And now comes the plaintiff in error by Hugh 
Butler, his attorney, and Says that in the record and 
proceedings in the above entitled cause there ts 
manifest error in this, to-wit: 

. 

The Court erred in sustaining the detendants’ 
demurrer to the plaintiff's amended complaint, and 
in entering judgment for the detendant upon said 
demurrer. 

Wherefore, plaintiff in error prays that judg 
ment may be reversed and said cause remanded to 
the Circuit Court for further proceedings according 
to law. 

HUGH BUTLER, 
Ay for Mamtiff in Lrrer. 


MOTION TO ADVANGE. 


4 SUPREME COURT OF THE UNITED STATES. 


+ OCTOBER TERM, 1886. 


No. 859. 


- ALEXANDER B. McKINLEY, PLAINTIFF IN ERROR, 
D. 


JEROME B. WHEELER AND CLINTON MARKELL, 
DEFENDANTS IN ERROR. 
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Motion to Advance. 6 6060600 ee 


Locations by Corporations 0 ** 


Exhibit B—Affidavit Register U. S. Land Office, Central City, C 


MONTANA.—Lewis and Clarke County 


COLORADO —Dolores County %% %,˖, g „„ 0 ee 
Chaffee County. — 3 


Lake County. 120880 ; 


Gilpin County : : , — 
Gunnison County. 0 — 
Hinsdale County 

San Miguel County. . — 


Ouray County. * 
Custer County oe N 


NEVADA Humboldt County 2040 

Lincoln County 2 cove 
WYOMING—Carbon County ieee — 
CALIFORNIA—Butte County coe 
ARIZONA—Pima County.... . —Bᷣ 


D. Certificate Secretary State of Colorado......... — 
E—Affidavit Hal Sayr, Mining Engineer . 


F—Affidayit J. G. Pohle . 6 f 
G—Afidavit Surveyor-General of C | d %%% %¼,. %% %%% eee 
H Letter Commissioner General Land Office 


I—Letter Commissioner General Land Ofice to The Secretary of the 
nterior . . . 


J Leders of The Secretary of the Interior to The Auorney- General. 
K—Stipulation of Counsel sce wee ' 
L—Precedents— Memorand ; i a 


. 
G. 3. WELLY, PRINTER, 
de HOLLADAY STREET. 
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IN THE SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, A. D. (886. 


Plaintiff-in Error, 
VS. * 


JEROME B. WHEELER, anp CLIN- 
TON MARKELL, 
Defendants tn Error. 


\ 
ALEXANDER B. McKINLEY. 


ng 


Motion to Advance. 


And now comes the plaintiff in error in the above entitled cause, 
by Hugh Butler, his attorney, and respectfully petitions this Honor- 
able Court to advance said cause on the docket, so that it may be 
argued and determined at the present October Term, A. D. 1886. 

This application is made for the following reasons, all of which 
are supported by certain affidavits, certificates and other papers filed 
herewith and marked Exhibits * A,” etc., and prayed to be considered 
herewith. a 
First—The only question involved in.the case is whether a cor- iy 
poration organized under the laws of the United States, or some State 
or Territory thereof, inay locate lode mining claims the same as indi- 
viduals, who are citizens of the United States, may do. 

Second — The question involved is presented by a demurrer to 
the complaint; the complaint averred that plaintiff's title was derived 
from a corporation which had located said claim on the public mineral 
lands; the demurrer assigned cause that such a location, to-wit, by a 
corporation, was invalid; the judgment of the circuit court was for 
defendants on their said demurrer. * 

Third—This question involves the construction of a statute . 
the United States, namely, the Act of Congress of May 10, 18 
The said statute is in the nature of a grant, and while the 2 
doubts exist, and until the statute is construed by this Court, the ſull 
benefit of the grant will be denied. 

Fourth—The question involved in this case is one of general 
public interest and of great importance to a large number of the 
citizens of the United States. 2 1 

Fifth—The statute referred to has been construed, and the ques- — = 
tion involved decided, in opposite ways bv different departments of . 
the Government. The Department of the Int rior has conceded the 
right of corporations to locate and has patented such locations; the |” 
Circuit Court of the United States for the District of Colorado, in : 
this case, has denied that right and held that such locations were in- a 
valid. 5 


Sizth—The title to many hundreds, and probably thousands, of 
mining properties depend on the decision in this case. An early de- 
cision is of grave importance to the owners of such properties. 

Seventh—Great uncertainty in regard to titles to mining prop- 
erties and much litigation may be prevented by an early decision of 
this case. | 

Eighth—The values of many hundreds of mines and mining 
claims are rendered uncertain and are depreciated, pending a decision 
of the question involved in this case. 

Ninth—Applications for patent are now pending in the General 
Land Office of the United States, involving this question, and such 
applications are stayed, pending a decision of the question by this 
Court. An early decision of the question is of great importance in 
the proper administration of the affairs of the Interior Department. 

Respectfully submitted, 
HUGH BUTLER, 
Attorney for Plaintiff in Error. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1886. 


No. 859. 


ALEXANDER B. McKINLEY, PLAINTIFF IN ERROR, 
VS. 


JEROME B. WHEELER AND CLINTON MARKELL, DE- 4 
FENDANTS IN ERROR. 2 


Statement. 


This case was brought in the Circuit Court of the United States, 


for the District of Colorado, and is an action of ejectment, for te 
recovery of the possession of an undivided one-half part of the Vallejo 
lode mining claim, in Roaring Forks mining district, Pitkin county, 
Colorado. The complaint disclosed, as was necessary, that plaintiff's ~~ 
title was derived, through sundry mesne. conveyances, from the Jo- 
sephine Mining and Prospecting Company, a corporation organized 
under the laws of the State of Colorado. Defendant interposed a de- 
murrer, assigning, among other causes, that a corporation could not 
originally locate a lode mining claim, either in whole or in part. Al 


other causes of demurrer were waived and abandoned and argument was 
had on this question only. The Circuit Court held that a corporation 
could not locate, and sustained the demurrer. Leave was given plai 


tiff to amend his complaint, so as to show that all the members of the «© 


corporation were citizens of the United States. An amended com- 
plaint, of this character, was filed, and the same demurrer interposed, 
and was sustained by the Court without argument. Juigment was 
thereupon rendered for defendant. Plaintiff brought the case to this 
Court by writ of error. The only question presented for the decision 
of this Court is the said question of the right of such a corporation to 
locate a lode mining claim. This appears by the record, as well ass 
by the admission of counsel for defendants in error. (See Exhibit 
K, filed herewith and printed in appendix.) 1 

This question is one oſ grave importance to many citizens oſ the 
United States, and especially to those of the mining States and Terri- 
tories. The members of every corporation formed for the purpose of 
acquiring and developing mining property have an interest in the early 
decision of the question; each corporation is composed of at least a 
few members, and some are composed of large numbers of persons 


there are in Colorado alone many hundreds of such corporations. (See 
affidavit Secretary of State of Colorado, Ex. D). 

To corporations which have already acquired mining property 
by location, the early decision of the question is of the highest impor- 
tance. The certificates filed as Exhibits with this motion, and printed 
in the appendix, contain the names of about nine hundred such loca- 
tions. (See Exhibits A—1, A—2, etc.) The certificates are not the 
results of exhaustive searches for all such locations, except in the 
case of Chaffee and Lake Counties, formerly Lake County; all loca- 
tions in those counties are included in the certificates from said 
counties; in other counties, the lists include only some of the 
locations. It was considered that it would be satisfactory to show 
that such locations were common and general throughout the mining 
States and Territories, and that a few hundred scattered over several 
of the States and Territories would be sufficient for that purpose. 


Patents for many of these mining claims, so located, have been 
issued by the general Government. We are unable to furnish infor- 
mation as to the exact number, inasmuch as the local Land Offices of 
the United States preserve no records of this matter, but forward the 
papers to the general Land Office at Washington; and it is impracti- 
cable to obtain the information from the general Land Office. (See 
Exhibits B and C.) The last mentioned Exhibits, however, as well 
as the affidavit of Hal Sayr, Mining Engineer, (Ex. E), and the 
certificate of Moritz Stockder, Recorder of Hinsdale County, Colorado, 
(Ex. A—10), furnish evidence that many of such mining claims have 
been patented. There is no difference in this regard, however, between 
mining claims so located but not patented, and those which have been 
patented. Valuable mining claims are frequently held and worked 
for years, under the possessory titles merely, evidenced by the location 
certificates; and such titles are often transferred many times. The 
owners of claims so located, whether patented or not, have an equal 
interest in learning, at as early a time as possible, whether their acts 
of location were or were not valid and authorized by said Act of 
Congress. Until that question is settled the value of their properties, 
for selling purposes at least, is depreciated. 

Those properties which may be transferred, in ignorance of the 
decision of the Circuit Court, or notwithstanding it, will give rise to 
additional litigation in many instances, if the ultimate decision in this 
case, after a period of say three years, should be that such locations 
were invalid and nothing passed to the supposed vendee. 

Many of these deplorable results will be avoided by an early de- 
cision in this case. While the question of the right of a corporation 
to locate remains in its present disputed condition, disastrous results 
must inevitably flow, and the interests of many persons must suffer ; 
and these results will, in a large measure, be prevented by an early 
decision of this case. In the event this question should not be de- 
cided by this Court for, say three years, and it should then be decided 
in favor of the right of the corporation, manv persons will have been 
deprived of the benefit of the statute, and the Act will have been, in 
a measure, stayed and rendered inoperative in the meantime, because 
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the General Land Office may have refused to issue many patents which | i * 
should have been issued (see Ex. I. letter Commissioner oſ General 


Land office), and many corporations cognizant of the decision of the 
Circuit Court and the doubts surrounding the question, will have been 
deterred from making such locations (see Ex. E, affidavit Hal. Sayr, M. 
E.) On the other hand, should the decision, at the end of such period, 
be against the corporation, many of the locations already so made will 
have been transferred, bringing into the matter new parties and caus- 
ing litigation between the parties to such transfers; doubtless other 
new locations will be made by some of the many corporations now in 
existence for such purpose—such corporations being ignorant of the 
decision of the Circuit Court. 


The affidavit of the Surveyor General of The United States for 
State of Colorado (Exhibit G) is offered as further showing the im- 
portance of an early decision, and the interest of the general public 
in the question involved. 

In this showing only original locations have been included. There 
are very many instances of “amended” and “additional” location cer- 
tificates filed by corporations which in many cases are practically new 
locations. This presents a question closely allied to if not the same, 
as involved in this case; these instances would multiply the number 
of corporations interested in an early decision of this case many 
times. 

The fact that such locations have not been questioned by Depart- 
ment of the Interior, and subordinate offices, is shown by the letter 


of the Commissioner of the General Land office (Exhibit II), affdavit 2 


of Surveyor General for Colorado (Exhibit G). and affidavit of Regis- 
ter United States Land Office, Central City (E xhibit B). 

The letter of the Commissioner of the General Land Office 
shows applications for patents for such locations to be now pending 
in that office. The affidavit of J. G. Pohle (Exhibit F) shows a case 
pending in court at the present time involving said question. These 
instances serve to show, as we submit, that the question involved in 


this case is constantly presenting itself in all forms, so as to commend | 


the matter of an early decision by the highest tribunal to the favur- 
able consideration of the Court. 

The letters of the Secretary of the Interior and the Commissioner 
of the General Land Office, showing the importance of an early decision 
of this question, to the Department of the Interior, are printed in the 
appendix, with the exhibits offered by plaintiff in error Authenti- 
cated copies of said letters are filed in the cause. (Exhibits I and J.) 

Inasmuch as we are unable to find reported any decisions of this 
Honorable Court construing the rules of the Court in applications 
of this nature, we respectfully submit to the Court two prece- 
dents, as we believe, (being unreported cases), for the favor- 
able consideration of this application. These cases were apparently 
advanced for similar reasons,as presented in the letters of the Secretary 
of the Interior and Commissioner of the General Land Office. The 
cases referred to are given in the appendix, (Exhibit L.) The 


application in this respect, it seems, might be considered under 


+ me 
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Sections 5 and 7 of Rule 26, Supreme Court of the United States— 
Rules adopted January 7, 1884. The application on the part of 
counsel for plaintiff-in-error is made under said Rule 7: No other 
“ case will be taken up out of the order on the docket, or be set down 
“for any particular day, except under special and peculiar circum- 
“‘ stances, to be shown to the Court.” The Exhibits, with this state- 
ment, are offered as a showing to the Court of special and peculiar 
circumstances, warranting the advancement of the cause, and 
commending the application to the favorable consideration of the 
Court. Respectfully submitted, 


HUGH BUTLER, 
Attorney for Plaintiff-in-Error. 


APPENDIX. 


— — 


LODE MINING CLAIMS LOCATED BY CORPORATIONS. 


EXHIBIT A—1. 


STATE OF COLORADO, 

County of Dolores, 

I, F. R. Lewis, Clerk and Recorder within and for said county, 
in the State aforesaid, do hereby certify that the following lode mining 
claims, among others, were located by corperations, either in whole 
or in part, as appears by the locatioh certificates thereof of record in 
wy office: 


Bobtail, February 18, 1881, 
Chittenden, January 4, 1882, 
Carbonita, January 1, 1882, 
Comet, January 1, 1882, 


Northwestern, February 18, 1881, 
Prudence, October 6, 1883, 

Royal Gorge, January 4, 1882, 
Raymond, January 4, 1882, 
Jefferson, June 4, 1881, Silver Wedge, July 14, 1880, 
Little Pet, December 15, 1881, Silver Belle, October 13, 1881, 
Lord Chief Justice Coleridge, November 1, 1883. 


Witness my hand and official seal this 27th day of September, 


A. D. 1886. 
[Seal of Dolores County. | F. R. Lewis. 


EXHIBIT A—1). 
CHAFFEE COUNTY, COLORADO. 


List of lodes embraced in Chaffee County, Colorado (formerly Lake 4 : 


1 , located by incorporated companies previous to the year A. 
D. 1872: 
NAME OF LODES. 


NAME OF LODES. NAME OF LODES. 


Wm. Dailey, Nightingale, Strawberry, 
Andrew Johnson, Pongo, Virgin, 
Dolphin, Quandary, Ocean Wave, 
E. M. Stanton, Waucheech. Liberty, 
Portland. Occidental. La Plata, 
Nile, Robert Ridley, Golden Schaff, 
Awawanda, Columbus, Yellow Jacket, 
Coffer of the Union, Anchovy, Copper Head, 
Blett, Brutus, Occidental, 
Rambler, Americus, Butterfly, 
Ranger, Emperor, Printz Albert, 
Pemican, Conajoes, Washington, 
Swallow, Cresus, Mountain Lern, 
Henry Ward Beecher, Sieux. Sunrise, 
James Erland, Cache, Danger, 
Arapahoe, Brooklyn, Grant, 

Mingo, Bonita, Canon City, Caty Darling, 
Cheyenne, Liebig. Elizabeth. 
Silver Star, Frankfort, Pioneer, 
Rionlet, Sumner, Clear Creek, 
Emerald, Manhattan, Fountain, 
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NAME OF LODES, 


Palmetto, 
Nubian, 

Daniel Drew, 
Masco, 
Pembina, 
Amazon, 
Copoco, 
Oneata, 
Crescent, 

Ne Plus Ultra, 
McClintock, 
Hidulgo, 
Tartar, 

King Solomon, 
Olive Branch, 
Orchus, 
Lignum Vita, 
Provost, 
Tondonomutans, 
Cuvier, 

Seneca, 
Jefferson, 
Goethe, 
Edinburg, 
Powhattan, 
Bonus, 
Manzaneta, 
Orleans, 

Artic, 

W. T. Sherman, 
General Thomas, 
Phil. Sheridan, 
Holland, 

North and South, 
Mono, 

Hoosier, 
Dodge, 

Brave, 

Moon Beam, 
Bolivia, 
Bohemian, 
Nieger, 
Oriental, 
Independence, 
Sclavonic, 
Governor, 
Clear Creek. 
National. 
Bishop Simpson, 


NAME OF LODES. 


Weldon, 
Palestine, 
Argosa, 
Dono Ana, 
Platonic, 
Shoshone, 
Bazaar, 
Long, 
Republican, 
Monarch, 
Volcano, 
Bosphorus, 
Robert Burns, 
Etna, 
-akomin, 
Australia, 
Oronoco, 
Providence, 
Chicago, 
Darwin, 
Constitutional, 
Black Hawk, 
Gray Eagle, 
Spondulix, 
Xenophon, 
Great Eastern, 
Colorado, 
Taos, 
E Pluribus Unum, 
Montezuma, 
Silver Eagle, 
U. S. Grant, 
Niles, 
Cleopatria, 
Denver, 
Eldorado, 
Congress, 
Bannock, 
Ogavita, 
Red Rover, 
Bob Morris, 
Achilles, 
Clinton, 
Manhattan, 
Kossuth, 
Badaxe, 
Banner, 
New York, 
Giant, 


NAME OF LODES. 


Miners’ Pride, 
Julia, 

Rattle Snake, 
Great Eastern, 
Bohlson, 
Steinham, 
Redwing. 
Snow Storm, 
La Plata, 
Arkansas River, 
Lincoln, 
Anawanda, 
Star, 
Porcupine, 
Vermont, 
Words Wounder, 
Germania N. I. 
Trufant, 
‘Massachusetts, 
Dawn, 
Evidence, 

John A. Logan, 
X ! 
Magenta, 
Thermodita, 
Sprague, 
Emancipator, 
Radical, 
Linden, 
Volunteer, 
Talgue, 
Lookout, 
Democrat, 
Magdalin, 
Percival, 
Tambertain, 
Bruce, 

Lacross, 
Marengo, 
Apex, 

Polar, 

Mingo, 
Pontiac, 
Eldorado, 

D. W. Powers, 
Last Chance, 
Robert Knight, 
Sucker Boy, 
Camille, 
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NAME OF LOD ES. NAME OF LODES. NAME OF LODES. 


Emporium, Merrimac, Young America, 
Oneida, Flora Temple, Champ. 

Goliah, North Star, Bluff, 

Red King, Mountain Queen, Harry Comb, 


List of lodes embraced in Chaffee County, Colorado (formerly Lake 
County), located by incorporated companies from and including the 
year 1872 to the date of the organisation of Chaffee County, 1879. 


NAME OF LODES. NAME OF LODES. NAME OF LODES. 
Julia, T. C. Hanford, .« Nora’s Man, 
Esperanza, Thunder Bolt, Grand Central, 


STATE OF COLORADO, 

County of Chaffee. 

I, E. B. Jones, Clerk and Recorder within and for said county, 
in the State aforesaid, do hereby certify that the within and foregoing 
lode mining claims, among others, were located by corporations, 
either in whole or in part, as appears by the location certificates 
thereof on record in my office. 

Witness my hand and official seal this second day of October, A. 
D. 1886. E. B. Jones, Clerk and Recorder, 

[ Sead. } Chaffee County, Colorado. 

By Tuos. R. Frencn, Deputy. 


EXHIBIT A-. 
CHAFFEE COUNTY, COLORADO. 
Name of lodcs precmpted by Corporations, from 16 79 10 October It, 
1856, inclusive : 


NAME OF LODE. NAME OF LODE, NAME OF LODE, 
Arlington, Henry Altman, Ohio, 
American Flag, Hale, Old Reliable, 
Black Hawk, Horton, Ohio, 
Badger Boy, Hidden Treasure, Our Fortune, 
Badge r Girl, Hecla, Pennsylvania, 
Bowen, Henrietta, Poncha, 
Brewer, lowa, Poncha No. 1, 
Bunker Hill. Illinois, Pedagonge, 
Buckeye, Indiana, Putty, 
Ben Franklin, Iron, Prince Albert. 
Ben Butler. Iron Monitor, Queen of Sheba, 
Bemis, Iron Key, Rainbow, 
Glin Nettie, IXI. R. N. Scott. 
Cumberland. Iron King. Song Bird. 
Copper. Julia. Sunny Side, 
Calumet. John A. Logan. Sherman. 
Cherubim. John Kelker, Sarah, 
Carrollton, Krause, Sunny Side, 
Chicago Bov. Kerr, Sunshine, 
Consolidated. Kate Chase, Snow Flake No. 2, 
Delaware, Kansas, Snow Flake No. 1, 


NAME OF LODE, NAME OF LODE. NAME OF LODE. 


Dickey, Logan, Sherman, 
Denver, Little Printer Boy, Spring, 
Diamond, Little Missouri, Sedalia No. 2, 
Diamond Joe, Little Pearl, Snow Drop, 
Eldorado, Louise, Sarah, 
Eclipse, Levrathan, Silver Wave, 
Elmer, Little Gabe, Surprise, 
Enda, Little Cassino, The White Swan, 
Fairview, Lone Star, Tenderfoot, 
Fraction No. 2, Mary Murphy, Toronto, 
Franklin, Michigan, Treasure Trove, 
Grand Central, Maine, U. S. Seven Thirty, 
Grant. May Flower. U. S. Treasury, 
Gilmore, Minnesota, Vermont, 
Good Shepherd, Minoyonk, Virginia, 
Garfield, Mammoth Cross, Victory, 
Gold Bird, Marquis Extension, Wisconsin, 
Gertrude, New Jersey, War Eagle, 
Gipsy King, New York, Wheeler, 
Golden Star, New Haven Boy, Wild Irish Boy. 
Gray Eagle, Nora, 


STATE OF COLORADO, 
County of Chaffee. 2 
I, E. B. Jones, Clerk and Recorder within and for said County, in 
the State aforesaid, do hereby certify that the within and foregoing 
lode mining claims, among others, were located by corporations, 
either in part or in whole, from 1879 to October tst, 1886, inclusive, 
as appears by the location certificates thereof on record in my office. 
Witness my hand and official seal this second day of October, 
A. D. 1886. 
E. B. Jones, Clerk and Recorder, 
Chaffee County, Colorado. 


[Seal of Chaffee County.] By Tuos. R. Fxxxcu, Deputy. 


EXHIBIT A-—3. 
CHAFFEE COUNTY, COLO.—AFFIDAVIT. 


STATE OF COLORADO, | 
County of Chaffee, — 
D. F. Arnold. being first duly sworn according to law. on oath de- 
poses and says, that he is the same person who prepared and made 
two certain certificates containing the names of lode mining claims in 
Chaffee County, Colorado, located by corporations, both of said cer- 
tificates being dated October 2, 1886; the first of said certificates con- 
taining 229 locations, being the lode mining claims located by corpo- 
rations in Chaffee County, formerly Lake County, up to the time 
when Lake County was divided into two counties, and Chaffee County 
organized; the other of said certificates containing the names of 125 
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lodes,  logated by corporations, in Chaffee County, since its organiza ee 
tion in 1879. 

And affiant further says, that he made a personal search of the 
records of old Lake County, up to the year 1879, and Chaffee County 
since its organization, in 1879, and that said certificates are true and 
correct, and contain the names of all lode mining claims originally 
located by corporations and none others. 


DEXTER F. ARNOLD. 
Subscribed and sworn to before me, this 5th day of October, A. 
D. 1886. E. B Jones, Clerk and Recorder. 
[ Chaffce County Scal.] By Tuos. R. Frencn, Deputy. 


EXHIBIT A-. 
LAKE COUNTY, COLO.—CERTIFICATE. 
STATE OF COLORADO, 
County of Lake, \ 58 

I, Frank M. Reardon, County Clerk and Recorder within and for 
said county, in the State aforesaid, do hereby certify that I have ex- 
amined the records of this county since 1879, and find recorded loca- 
tion certificates for the following lode mining claims in which corpo- 


rations are named as locators in whole or in part: 


NAME OF LODE, 


Five Twenty, 


Ayres L. Garver, 


Governor Gear. 
Niles Hand, 


NAME OF LODE. 
Day, 
Iowa Boy, 
Little Dorrit, 
Nova Scotia, 


NAME OF LODE. 
W = 


J. W. F.. 
White Rabbit, 
Francis C.. 
Mountain Lion, 


Knoxville, Concord No. 2. Fay. 
Finnich, Lincoln, Grace, 
Ada. William Penn. Setting Sun, 
R. L. R. Nonantum, Snow Shoe, 
Little Saur, Massasoit, Luella, 

Baby Mine, Grinnell, Little Diana, 
Tunnel, Moosehead, Jane Eugene, 
Lum Wilson, Yucatan, Little Lou, 
Clarion, Tiger, Little Mac, 
Yankee Doodle, Nellie, J. H., 

State of Maine, Nellie, J. F, 

Lizzie. Carrie. W. A.. 

Coal Banks. Martha Washington. Wedge. 

R. C. Clowry, Ephnan. Vandalia. 
Ester. Washing. Buckeye Boy. 
Hood. Emma. Half Moon, 
Hawthorne, Schlosser, Chrysolite No. 
Rosa, Brightly, Remona, 
Waterbury, Dudley, Burchnell, 
Clontarf, Moore. Gen. Arthur. 
Washington, Ellen E. Piney, 

S. T. Armstrong, Gen. Crane, Plymouth, 
Kennebec. Garfield, Huckel, 
Bradſord. Elmira, McKeon, 


—14— b 
NAME OF LODE. NAME OF LO DE. NAME OF LOD E. 
Felix, Peerless, William, 
Hananer, Hunter, Spring Thompson. 
Witness my hand and official seal, this 13th day of September, 
A. D. 1886. F. M. REAN DO. 
[ Seal of Lake County.] County Clerk and Recorder. 
EXHIBIT A—6. 


LAKE COUNTY, COLO.—AFFIDAVIT. 
STATE OF COLORADO, is 
County of Arapahoe, 22 

Frank M. Reardon, being first duly sworn according to law, de- 
poses and says: “I am the County Clerk and Recorder within and 
for said County of Lake, in the State of Colorado, and I am the same 
person who made the certificate dated September 13th, 1886, giving 
the names of ninety lode mining claims, located by corporations, as 
appeared by the location certificates of record in my office; that all 
of said ninety lodes were originally located by corporations, and all 
of the said location certificates referred to were original location cer- 
tificates ; that by the instructions of A. B. McKinley, who requested 
said search and certificate, only original locations were included in my 
certificate. 

“I further state that there are large numbers of amended location 
certificates of record in my office of lode mining claims located by 
individuals and thereafter acquired by corporations, and amended 
location certificates filed by such corporations. 

“FRANK M. REAKDON, 
“County Clerk aud Recorder of Lake County.” 
Subscribed and sworn to before me this fourth day of 
October, A. D. 1886. 
[ Notarial Scal.] Jesse C. BALL. 
Notary Public. 


“EXHIBIT A-—6. 
GILPIN COUNTY, COLORADO. —CERTIFICATE, 

‘STATE OF COLORADO, 
County of Gilpin. 1 

I, Bart Robins, Clerk and Recorder within and for said county, 
in the State aforesaid, do hereby certify that the following lode mining 
claims, among others, were located by corporations, either in whole 
or in part, as appears by the location certificates thereof on record in 


my office: 
NAME OF LODES. NAME OF LODES. NAME OF LODES. 
Esler, Ridge, Big Bone, 
Deep River, Tunnel, No. 1, Pizarro Extension, 
Caslo, Gold Ring, Pewabic, 
George W. Ellery, Wyandotte, Pewabic, 
Alonzo Furnald, East Leavenworth, Benton, 
R. P. Raney, West Wyandotte, Tonawanda, 


Black Quartz, Effie, Desota, 


Go 
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NAME OF LOD E. NAME OF LOD E. 
Alonzo Furnald, Augusta May, East Leavenworth,No.2 
Herbert Spencer, Blagden, Crystal, 
Arapahoe, Ezra White, Flint, 
Number 1, Big Pittsburg, Railroad, 
Tunnel, No. 5, Good Return, Little Chance, 
Tunnel, Warwick, Marrion, 
Hunter, Annie, Juanita, 
Bald Mountain, South Frieberg, Burroughs, 
Haword, Edgar, Paola, 
Kansas, No. 3, Sunnyside, Gondola, 
Kansas, No. 2, Boston Hop, 1 Pizarro, 
Ezra White, Dovetail, Simmons, 
Grule Stake, Salt Lake, Aztec, 
Big Wampum, Wallace, Wallace, 
Kansas, Benton, Silver, 
Lucerne, Silver, Detroit, 
West Haseltine, Baltic, Kansas, 
Pewabic, Little Mary, Mystic, 
Tiger, Little Bobtail, Amalia. 
Mollier Newcomb, Munroe, 
East Leavenworth, Sweepstake, 


R 
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NAME OF LODE. 


Witness my hand and official seal this 30th day of es 
A. D. 1886. Bart. Robins, County Clerk, 
[Seal of Gilpin County. | Gilpin County, Colorado, 


EXHIBIT A-—7. 
GILPIN COUNTY, COLORADO,—AFFIDAVIT. 


STATE OF = 1 
County of Gilpin. - 

Bart Robins, being first duly sworn according to law, deposes 
and says: I am the Clerk and Recorder of Gilpin County, in the 
State of Colorado, and am the same person who made a certain certifi- 
cate dated September 30th, A. D. 1886. giving the names of eighty-two 
lode mining claims in this county located by corporations. That all 
of said lode mining claims were originally located by corporations, 
either in whole or in part, and all of the location certificates referred 
to in my said certificate were original location certificates. 

I further state that, of my own knowledge derived from the 
records of this county, there are many other Jode mining claims so 
located by corporations, and not included in said certificate. | 

I further state that some of said lodes so located have been 
patented, as appears by the United States patents of record in the 
office of the Clerk and Recorder of this county. 

Bart Rosins, Clerk and Recorder 
of Gilpin County. 

Subscribed and sworn to before me this fifth day of October, 

A. D. 1886. 


[ Notarial Seal. 


Rosert S. Hacar, Notary Public. 


4-6 
GUNNISON COUNTY, COLORADO, 
STATE OF COLORADO, } .. 


County of Gunnison. 


I, D.C. Scribner, County Clerk and Recorder within and for said 
county, in the State aforesaid, do hereby certify that the following lode 


mining claims, among others, were located by corporations, either in 


whole or in part, as appears by the location certificates thereof of 


record in my office: 


NAME OF LODE. NAME OF LODE. NAME OF LODE. 
Allen, Brittle Silver, Bell, 
Dexter, Springfield, Bullion, 
Alwilda, Big Indian, Sensation, 
Denver, Silver Age, Beaconfield, 
Arab, Bird, Big Strike, 
Boston, Wampum, Sunny Side, 
Dolittle, Aspen Mill Site, Silver King, 
Woodstock, Denver City, Bruin, 
Smuggler, Alice, Silver Islet, 
Big Elephant, Dan Taylor, Silver Cup, 
Stray Mule, D. & R. G., Watt. 

Silver Queen, Bullion King. Silver Jewel. 
Smithsonite, Silver Reef, 


Witness my hand and official seal, this first day of October, A D. 
1886. 
D. C. ScRIBNER, 
[Gunnison County Scal.] County Clerk and Recorder. 


EXHIBIT A—9. 
PARK COUNTY, COLORADO. 
STATE OF COLORADO, \ 5s 
County of Park. 


I, John L. Gray, Clerk aS Recorder in and for Park County, in 
the State aforesaid, do hereby certify that the following lode mining 
claims, among many others in this county, have been located by cor- 
porations, as appears by the location certificates thereof of record in 
my office: 

Hidden Treasure lode, by Park Range Prospecting and Mining 
Co., September 21st, 1881. 

Index lode, by Park Range Prospecting and Mining Co., Decem- 
ber 19th, 1881. 

Illinois lode, by Nestor Mining Co., September 13th, 1882. 

Julia lode, by Moose Mining Co., July 17th, 1876. 

Mary lode, by Moose Mining Co., September 5th, 1878. 

Matthews lode, by Comet Con. Mining Co., June tgth, 1883. 

Etna lode, by Park Range Prospecting and Mining Co., Septem- 
ber 21st, 1881. 

Anaconda lode, by Buckeye Mining Co., June 16th, 1881. 
Ajax lode, by Berlin Mining Co., April 2d, 1881. 
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2 lode, by Fannie Barrett Mining Ass, December 16(b. 
1880. pane 

Argentum lode, by Fannie Barret Mining Association, Decem- 
ber 16th, 1880. 

Abington lode, by Halls Gulch Consolidated Mining and Tunnel 
Co., July ist. 1883. 

Bog Silver lode, by Hall and Bronk Silver Mining Co., October, 
6th, 1879. 

Boundary lode, by Hall and Bronk Silver Mining Co., October 
6th, 1879. 

Boss lode, by Horse Shoe Mining Co., August ist, 1878. 

Blue Jacket lode, by Horse Shoe Mining Co., August ist, 1878. 

Bronnell lode, by Hall Valley Silver and Lead Mining and 
Smelting Co., February oth, 1876. 

Beaverly lode, by Dodge City Mining Co., October 17th, 1881. 

Capt. Plummer lode, by Moose Mining Co, December gth, 1873. 

Casket lode, by Sampson Silver Mining Co., September 28th, 


1877. 
Carbonate Lake lode, by Horse Shoe Mining Co., August ist, 
1878. 

Chamelon lode, by Crusade Mining Co., August 26th, 1880. 

Comstock lode, by London Mining Co., September 2d, 1882. 

Carbonate lode, by Carbonate Silver Mining Co., December 2d, : 
1884. 

Dump lode, by Hall and Bronk Silver Mining Co., October 6th, 
1870. 
Dora lode, by Moose Mining Co., September 5th, 1878. 

Diona lode, by Dodge City Mining Co., October 17th, 1881. 
Flay lode, by Mt. Lincoln Silver Mining Co., September 27th, 
1881. 

Geneva lode, by Mullen's Mining and Prospecting Co., Novem- 
ber 24th, 1879. 

Godfrey lode, by Kansas Consolidated Silver Mining Co., De- 
cember ist. 1881. 

Highland lode, by Moose Mining Co., June 17th, 1874. 

Hope lode, by Sampson Silver Mining Co., September 28th, 
1877. 

Hard Cash lode, by Mullen Mining and prospecting Co., Novem- 
ber 24th, 1879. 0 

In Testimony Whereef, 1 have hereunto set my hand and affixed 
the seal of said county this sixth day of October, A. D. 1886. 

[ Seal of Park County.] Joun L. Gray, Clerk and Recorder. 


STATE OF COLORADO, ö . 
County of Park. ty 

I. James F. Smith, Clerk of the District Court of the Fourth 

Judicial District of the State of Colorado, in and for Park County in 

said State, do hereby certify that John L. Gray, whose name is sub- 

scribed to above certificate, is the Clerk and Recorder of said Park 

County. 


n 


Witness my hand and the seal of said 
Court, at Fairplay, in said county, this 
sixth day of October, A. D. 1886. 

James F. Surru, Clerk. 


gth Judicial District 


Seal of District Court, 
for Park County. 


STATE OF CO. ORA DO, 
County of Park, 1 

J, William Harrison, Judge of the District Court of the Fourth 
Judicial District of the State of Colorado, do hereby certify that Park 
County, in said State, comprises a portion of said Fourth Judicial 
District in said State, and that James F. Smith is the Clerk of said 
District Court, in and for said Park County, and as such Clerk said 
Smith is the custodian of the seal and records of said Court in said 
county. 

Witness my hand and seal this 6th day of October, A. 1D. 1886. 
[ Sead. | WILLIAu Harrison, Judge. 


EXHIBIT A—10. 
HINSDALE COUNTY, COLORADO, 


STATE OF COLORADO, 

County of Hinsdale. i 85 

I, Moritz Stockder, Clerk and Recorder within and for said 
county, in the State aforesaid, do hereby certify that the following lode 
mining claims were located by corporations, either in whole or in 
part, as appears by the location certificates thereof of record in my 
office. And I further certify that United States patents have been 
issued and recorded for a number of said locations, as appears by the 
records of this county. 

NAME OF LODE. 


NAME OF LODE. NAME OF LODE. 


1. Sunnyside, 18. Morton, 35. Sycamore, 

2. Dubois, 19. A. S. Stall, 36. Postal, 

3. Winnebago. 20. U. S., 37. Glen, 

4. Ripon, 21. Empire, 38. Lizzie B, 

5. Marinette, 22. Highland Chief, 39. Western Empire, 
6 Green Lake, 23. High Muc-a-muc. 40. Torrent. 

7. Hamlet. 24. Jennie. 41. White Swan, 

8. Hercules, 25. Little Blue, 2. Integrity, 

9. Emperor. 26. Lilly. 43. Little Giant, 
10. Capitol City, iron. 27. Gunnison, 44. Twin, 
11. Accidental, 28. Maine, 45. Spring, 
12. Iron Mask, 29. Hollister, 46. Golden Chariot, 
13. Duval, 30. Iron, 47. K. P., 
14 Pointer Boy, 31. Coney. 48. Witch, 
15. Big Horn, 32. Larimore Bros., 49. Milford, 
16. Indiana, 33. Ellwood, 50. Biglow, 
17. J. T. Me Kein. 34. Lone Tree, 51. Treasure Hill. spar 


Witness my hand and official seal this 28th day of September, 
A. D. 1886. Moritz STOCKDER, 
[ Hinsdale County Scul.] County Clerk and Recorder. 
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EXHIBIT -u. 
SAN MIGUEL COUNTY, COLORADO. 


STATE OF eg ae ga 
County of San Miguel. 


I, Chas. F. Painter, County Clerk within and for said county, ian + 
the State aforesaid, do hereby certify that the following lode mining 


claims, among others, were located by corporations, either in whole or 
in part, as appears by the location certificates thereof on record in my 
office : 


NAME OF LODE. NAME OF LODE. NAME OF LODE, 
Birmingham, Josephine, - Raynolds, 
Blue Jay, Josephine, Sledge, 
Blue Bird, Libby, Silver Leaf, 
Ballard No. 2, Lape, Sledge, 
Curtis, Morris, Youtsey, 
Cliff, Mamie, Yingling, 
Duke, Mattie Stout, Lewis, 
Emma, Pompepi. Lower Litty, 
Forest City, President Day, Lincoln. 
Gen. Munson, Philadelphia, 
J. D. Robert Emmett. 
Witness my hand and official seal, this 28th day oſ September, 
A. D. 1886. Cu as. F. Painter, County Clerk. 
[San Miguel County Sral.] O. C. Tuomas, Deputy. 
EXHIBIT A—12. 


SAGUACHE COUNTY, 8 


STATE OF COLORADO. 3 

County of Saguache. 

I, Charles D. Jones, Clerk and Recorder, within and for said 
County, in the State aforesaid, do hereby certify that the following 
lode mining claims, among others, were located by corporations, 
either in whole or in part, as appears by the location certificates thereof 
on record in my office : 


NAME OF LODE. LOCATION. 

Yellow Jacket, Kerber Mining District. 

Flag. Smiths 

Fraction, Smiths 00 

Monarch, McDonough “ 

Cass, McDonough “ 

Chicago, Kei ber 1 

Cornucopia, Stowe * 

American, Kerber 8 

Peacock. Kerber 8 

Merrimack. Kerber * 

Iron King. Kerber ce 

Iron Clad, Kerber N 

Witness my hand and official seal, this 27th day of September, 
A. D. 1886. CuHARLEs D. Joxxs, 


LSaguaclie County Seal.] County Clerk. 


R 


EXHIBIT A—13. 
LA PLATA COUNTY, COLORADO. 
STATE OF COLORADO, I.. 

County of La Plata, Iss, 

I, J. P. Coston, Clerk and Recorder within and for said county, in 
the State aforesaid, do hereby certify that the following lode mining 
claims, among others. were located by corporations, either in whole 
or in part, as appears by the location certificates thereof, of record in 


my office: 
MAME OF LODE. NAME OF LODE, NAME OF LODE, 
Pacific, Washington, Anna, 
St. Louis, Rebecca, Laura A., 
Mystery, Wray, Little Mary. 
U. S. Grant, Judge Land, 
Witness my hand and official seal, this 27th day of September, A. 
D. 1886. J. P. Coston, 
[ Seal of La Plata Co.] Clerk and Recorder. 
EXHIBIT A—14. 


SAN JUAN COUNTY.—COLORADO, 


STATE OF COLORADO, 3 

County of San Juan, * 

I, Thos. Chestnut, Clerk and Recorder within and for said county, 
in the State aforesaid, do hereby certify that the following lode mining 
claims, among others, were located by corporations, either in whole 
or in part, as appears by the location certificates thereof of record in 


my office: 
NAME OF LO DE. NAME OF LODE, NAME OF LODE, 
Detroit, Side Line, Portland No. 1, 
Etna No. 2, Little Flossie, Granger No. 1, 
Chrystal, A. A. Bevin, Cumberland, 
Lake Mountain, Astor No. 6, Artois. 
Fitzgerald, 
Witness my hand and official seal, this 27th day of September, 
A. D. 1886. Tnos. CHESTNUT, 
[Seal of San Juan Co.] County Clerk. 


EXHIBIT A—15. 
OURAY COUNTY, COLORADO, 

STATE OF COLORADO, 1 

County of Ouray. jo 

I, R. W. Haskins, Clerk and Recorder within and for said county, 
in the State aforesaid, do hereby certify that the following lode mining 
claims, among others, were located by corporations, either in whole 
or in part, as appears by the location certificates thereof of record in 


my office: 

NAME OF LODE, NAME OF LODE, NAME OF LODE. 
Cader Idris, Congress, Young America, 
Ivanhoe, B. F. Jones, Black Christal, 


Bryn Mawr, Susie, Carrie Coddington, 


| 
| 
| 
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NAME OF LODE. 


NAME OF LODE. 
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claims. among others. were located by corporations. either in whole 


Rob Roy, Little Ida, Grand Falls, 

Brooklyn, Bertie, ersey Flat. 

Fulton, Dragon, dy Franklin, | 

Gotham, Portsmouth, Weaver, yy 

Haslan, Grey Squirrel, Iron Cap, Gg 

King, Forest Belle, Brewster, 999 

Lookout, N. and O., Ground Hog, i 

Manhattan, No. 5. Keystone, 

Osprey, Sheldon, Accident, 

Triumph, Jupiter, ‘ Bob Tail, 

Nassau, Meuscar, Divies, 

White House, Fiery Dragon, General Grant, 

Wakeman, Winnebago, Litchfield, ae 

Adverse, Chris Marsh, Amphitheater, Be 

Neptune, Rahweigen, Ed. Lynde, 2 

F. A., Blanchard. E. L. Martin, 

Ada. Walraven, Sadie, 

Oscar, Jersey Lilly, Sunnyside, 

Doggett, Morning Glory, Eastern Belle, as 

Mountain Belle, Little Nellie, Dunderberg, a 

Grand Pacific, Chrystal Spring, Great Eastern, * 

Carrie, Dolphin, Hancock, a 

Cannon, . 
Witaess my hand and official seal this 29th day of ber, 

A. D. 1886. R. W. Haskins, Clerk and Recorum. 


[Ouray County Seal.) Geo. C. Pierce, D.puty. 


EXHIBIT A—16. 
CUSTER COUNTY, COLORADO. 
STATE OF COLORADO, ,, 
County of Custer. 175 


I, W. E. Cox, County Clerk and Recorder, in and for said County, 
in the State aforesaid, do hereby certify that the following lode mining 


in part, as appears by the location certificates thereof of record in my 
office : 


NAME OF LODE. NAME OF LODE. NAME OF LODE. 


June, Number Six, A. A. R., 

Golden, Lottie B., Chester, 

Mineral Park, R. B., Pearl No. 2, 

Ontario, C. B. Bradbury, Greentop, 

Palmer No. 1, Franklin, Greenbacker, 

Palmer No. 2, Dincio, Expectation, 

Palmer No. z. Intruder, Hope. 

Palmer No. 4, Rebecca, ; 

Metropolitan, Margaret C., a 
Witness my hand and official seal, this 2d day of October, A. D. 4 

1886. W. E. Cox, County Clerk 7 

and Ex-offcio Recorder. 


[Seal of Custer County.) By J. A Davis, Deputy. 


EXHIBIT A—17. 
LEWIS AND CLARKE COUNTY, MONTANA TERRITORY. 
Office of Clerk and Recorder, Lewis and Ciarke County, 


HELENA, Montana, 188 


TERRITORY OF MONTANA, 
County of Lewis and Clarke. 


I, W. E. Frederick, Clerk and Recorder, within and for said 
County, in the Territory aforesaid, do hereby certify that the follow- 
ing lode mining claims, among others in this County, were located by 
corporations, either in whole or in part, during this year, as appears 
by the location notices thereof of record in my office: 


NAME OF LODE. NAME OF LODE. NAME OF LODE. 
Alta, Total, Leviathan, 
Rimini, : Treasure, Power. 
Witness my hand and official seal, this 27th day of September, 
A. D. 1886. W. E. FREDERICK, 
[Seal of Lewis and Clarke County.] County Clerk. 
EXHIBIT A—18. 


SILVER LOW COUNTY, MONTANA TERRITORY. 


TERRITORY OF MONTANA, |... 
County of Silver Bow. * 


I. H. S. Clark, County Clerk and e- oſſicio Recorder of Silver 
Bow County, Montana Territory, do hereby certify that the follow- 
ing lode mining claims, among others in this county, were located by 
corporations, either in whole or in part, as appears by the notices of 
location thereof of record in my office : 

Reef Fraction lode mining claim, located October 18th, 1883, by 
the Alice Gold and Silver Mining Company, and situated in Summit 
Valley mining district, Silver Bow County, Montana Territory. 

Independent lode mining claim, located June 24th, 1885, by the 
Colorado Smelting and Mining Company ; situated in Independence 
mining district, and county and Territory. 

Fredonia lode mining claim, located September 26th, 1385, by 
the Colorado Smelting and Mining Company c“ al.; situated in Inde- 
pendence mining district. and county and Territory. 

Barago lode mining claim, located March 12th, 1886, by the 
Colorado ‘Smelting and Mining Company ; situated in Summit Valley 
mining district, and county and Territory. 

In Witness Whereof, I have hereunto set my hand and the seal 
of said county this 25th day of September, A. D. 1886. 

H. S. CLAxk. 
[Silver Bow Co. Seal] County Clerk and Recorder, 
By CuAs. F. Booru, Deputy. 
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HUMBOLDT COUNTY, NEVADA. 


STATE OF NEVADA, f 
County of Humboldt. 


I, J. J. Hill, County Recorder, in and for said County of Hume 


boldt, State of Nevada, do hereby certify that the following lode or sy 


ledge mining claims, among others, were located by corporations, as 
appears by the location notices of record in my office: 


NAME OF LODE. NAME OF LODE. NAME OF LODE. 
Cumberland, General Hancock, Summit, 
Cincinnati, Snow Flake, Reflex. 


In witness whereof I have hereunto set my hand and affixed m7 s 


official seal, this 27th day of September, 1886. 
J. J. Hitt, County Recorder, 


[Seal of Humboldt County.] Humboldt County, Nevada. 


EXHIBIT A-—20. 
LINCOLN COUNTY, NEVADA. 


STATE OF NEVADA, \ ss 

County of Lincoln. aa 

I, G. H. Fish, Recorder of said County, in the State aforesaid, do 

hereby certify that the Valley Mill and Mining Company, a corpora- 
tion organized under the laws of the State of Ohio, was one of the 
locators of the Fifth of July and Fifth of July No. 2 lode — 
mining claims, situate in Pahranagate Lake Mining District, Lincoln 
County, State of Nevada, as appears by the certificate of location in 


my ofhce. 

Witness my hand and official seal, this 24th day of September, 
A. D. 1886. G. H. Fish, 
[ Seal of Lincoln County.] County Recorder. 


EXHIBIT A—21. 

GARBON COUNTY.—WYOMING TY. 

TERRITORY OF WYOMING, | 

County of Carbon, j 

I, W. L. Evans, County Clerk and ¢x-officio Register within and 

for said county, and Territory aforesaid,.do hereby certify that the 

following lode mining claims, among others, were located by corpo- 

rations, either in part or whole as appears by the location certificates 
thereof of record in my office: 


ss. 


NAME OF LODE. NAME OF LODE. NAME OF LODE, 
New Year, St. Louis, Colcotar. 
Boston. Domingo, Frozen Finger. 
Red Oxide, 
Witness my hand and official seal, this 28th day of September, A. 
D. 1886. W. L. Evans, 


[Seal of Carbon Co.] County Clerk and Register of Deeds. 


. EXHIBIT A—22. 
BUTTE COUNTY.—CALIFORNIA. 


STATE OF CALIFORNIA, Ree 
County of Butte, 


I, T. A. Atchison, County Recorder in and for said county, in the 
State aſoresaid. do hereby certiſy that the ſollowing lode and placer 
mining claims, among others, were located by corporations, either in 
whole or in part, as appears by the notices of location thereof of record 
in mv office: 

Union mining claim, located June 6, 1873. 

Bunker Hill claim, located August 18, 1873. 
| Cherokee Flat Blue Gravel Mining Co's claim, located Septem- 
ber 1, 1873. 

Cape Mining Co., located April 17, 1876. 

North Star lode, located September 14, 1876. 

Magalia Gold Mining Co's claim, located October 20, 1879. 

Paramount Mining Co. claim, located October 10, 1879. 

Mineral Slide Hydraulic Gravel Mining Co. claim, located De- 
cember 24, 1879. 

Red Hili Hydraulic Mining and Water, located January 2, 1880. 

Eocene Tunnel and Mining Co., located April 20, 1880. 

Big Bend Tunnel and Mining Co., located September 3, 1880. 

Standard Gold Mining Co., located May 27, 1881. 

Gamma mining claim and Alpha mining claim, located July 1, 
1884, by Spring Valley Hydraulic Gold Co. (corporation), 

Witness my hand and official seal, this 28th day of September, 
A. D. 1886. T. A. ATCHISON, 

[Seal of Butte Co.] County Recorder. 


EXHIBIT A—23. 
PIMA COUNTY, ARIZONA TERRITORY. 
TERRITORY OF ARIZONA, \ ss 
County of Pima. 

I, A. B. Sampson, Recorder A said County, do hereby certiſy 
that the following lode mining claims, among others, have been lo- 
cated by corporations, either in whole or in part, as shown by the 
location certificates thereof recorded in m office: 


NAME OF LODE. NAME OF LOCATOR, AND WHEN LOCATED. 
Blanco Blue Mine, Arizona Mining Co et al., June 26, 1865. 
La Esperanco, Santo Domingo Mining Co., Mar. 17, 1873 
Eastern Wing of Providentia, Providentia Mining Co., Nov. 17, 1881. 
Lombard, | San Catarina Copper Co., Jan. 24, 1882. 
Lone Star, Chariton G. & S. Mining Co., Jan. 1, 1882. 
Agna Frio, Pajorita Mining Co., Jan. 2, 1882. 
Boomerang, Pajorita Mining Co., Jan. 2, 1882. 
Columbia, Pajorita Mining Co., Jan. 2, 1382. 

. Florence, Pajorita Mining Co., Jan. 2, 1882. 
Bear, Pajorita Mining Co, Jan. 2, 1882. 


Highland Mary San Catarina Copper Co., Mar. 18, 1882. 
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NAME OF LODE. NAME or LOCATOR, AND WHEN. LOCATED. < ” 
Tuckerman, Pima Mg. & Sg. Co., 19,1883. 
Patterson, Orion Silver Mining Co., Jae ee: 7 
Wright, Orion Silver Mining Co., Jan. 1, 18833. 
Gopher, Santa Rita Land & Mg. Co., Jan. 1, 1883. 
Doctor, Salero Mining & Milling Co. Feb. 1, 1883. 
Parke, West Virginia & Arizona Mg. Co. Jan.1,1883 © 
Devore, West Virginia Arizona lig. Co. Jan.1,1883 
Baker. Ajo Mining & Smelting Co., Mar. 16.188333 
Lafayette, Young America Cop. Mg. Co., Mar. 6. 18833 
First Choice. Union Mining Co., June 12, 1882. a 
Boston, PantanoG. & S. Mg. of Arizona, Jan.1,1884 | 
Troy. Pantano G & S. Mg. of Arizona, Jan. 1.1884 


Eastern Light. 


Brick Top. New York Hil! Mg. Co., Jan 1. 1884. 


Colorado, New York Hill Mg. Co., Jan. 1, 1884. 

Home, Mineral Mountain Mg. Co.. Dec. 22, 188644 
I. O. C. & M. Co., Inter Ocean Cattle & Mg. Co., Jan. 1, 189g 
Alder Creek. Inter Ocean Cattle & Mg. Co., Jan. i, 18838 
Little Cottonwood, Inter Ocean Cattle & Mg. Co, Jan.1, 1885 


Inter Ocean Cattle & Mg. Co., Jan.1, 3885. 
Inter Ocean Cattle & Mg. Co., Jan.1, 1885 
Inter Ocean, Inter Ocean Cattle & Mg. Co., Jan 1, 1886. 
Dale, Inter Ocean Cattle & Mg. Co., Jan.1, 1886 
Witness my hand and official seal, this 28th dav of | 
A. D. 1886. A. B. SAMPson, 
[Pima County Scal.] County Recorder. 


Cherry Creek, 
Scottish Chief, 


EXHIBIT B. 
AFFIDAVIT REGISTER UNITED STATES LAND OFFICE, 
CENTRAL CITY, COLORADO, 


STATE OF COLORADO, \ ss 
County of Gilpin. 

Richard Harvey, being first duly sworn according to law, 

and says: That he is the Register of the United States Land 


at Central City, Colorado, and has been such Register for seven years. 


last past. 
Affiant says that applications have been made at said land office, 


during his term of office, for patents to lode mining claims, the papers. 
in which said applications showed that said lode mining claims were 


located, either in whole or in part, by corporations, which applications 


for patents on such locations were approved by him and thereafter a 


patents were issued for such lode mining claims. 

Affiant further says, that no record is kept in the local land office 
in such applications for patents as to when, how or by whom the loca- 
tions were made. all the papers concerning applications for patents 
being forwarded to the General Land Office at Washington, and aſſiant 


is therefore unable to state how many such applications for patents : 


have been made at said Central City land office. ; 
Rien an Harvey, 


ay 
my at: 
OF ag) 28 


Mineral Mountain Mg. Co., Jan. 1. 1884. a. 
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- Subscribed and sworn to before me this 4th day of October, 
A. D. 1886. 
[Notarial Seal.] CnasE Witurow, Notary Public. 


EXHIBIT C. 
LETTER ACTING COMMISSIONER OF GENERAL LAND OFFICE, 


* 


1886,—87520.—D. E. F 


Refer in reply to this initial 
N, 
Department of the Intervor, J. T. J. F. 
Gencral Land Oficc. w. o. c. 


Wasuincton, D. C., August 24th, 1886. 


A. B. MeKixLEV, Esg., 
51 Barclay Building, Denver, Colorado. 

Sik :—By reference from Jacob Frolich, Esq., IJ am in receipt of 
your letter of the 11th inst., in regard to Central City, Colorado, 
Mineral Entry No. 2906, made September 17, 1885, by the Consoli- 
dated Republican Mountain Mining Company, for the Peru lode 
mining claim and mill site, and have to advise you that there is no 
clerical force available for making a search of the records of this office 
to find how many patents have been issued for mining claims located 
wholly or in part by corporations. Neither can persons, not officers 
of the bureau, be allowed access to the files for such a search as you 
suggest. Very respectfully, 

| S. M. STOCKSLAGER, Acting Commissioner. 


CERTIFICATE OF SECRETARY OF STATE OF COLORADO. 


STATE OF COLORADO, } ss. rE 

I, Melvin Edwards, Secretary of State of the State of Colorado, 
do hereby certify as follows: : | 

That by the laws of the State of Colorado relating to the forma- 
tion of private corporations, being Chapter 19, General Laws of Colo- 
rado, 1877, and the amendments thereto, the certificates or articles of 
incorporation of all private corporations formed under the laws of said 
State are filed and recorded in the office of the Secretary of State ; 
that the said laws provide for the organization of mining companies, 
among others, for the purpose of acquiring, by purchase and other- 
wise, Mining property and working and developing the same. __ 

That under the provisions of said laws, large numbers of mining 

corporations have been formed, and annually large numbers of articles 
of incorporotion are filed in the office of the Secretary of State; said 
certificates or articles of incorporation stating that the objects of auch 
corporations are to acquire, by discovery and location, as well as by 
purchase, lode mining claims, and to develop and work the same; 
that many mining companies are organized for the express purpose of 


‘prospecting for lodes, leads, ledges and deposits of valuable minerals, . 


and such purpose is expressed in the names and among the objects 
of such corporations in such certificates. 
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Secretary of Seite, several bomlred bs 
being incorporated now as in past years. 

I further certify that the said — aie laws of the Seuteril 
Colorado provide that corporations organized under the laws of 
States and Territories are required to file authenticated of 
; charters or articles of incorporation in the office of the * 
this State beſore transacting business in this State; that anaually..< 
} many charters or articles of incorporation are filed in the office of os 
Secretary of State for mining companies incorporated under the las 
1 of other States and Territories whose objects, as expressed in sucn 9 

articles of incorporation and charters, are similar to those formed . 2 
under the laws of the State of Colorado. as before mentioned in this 
1 certificate; that charters and articles of incorporation are now on file ia 
: this office for such mining corporations organized under the laws o “4 

nearly every one of the States and Territories of the United State. 
1 In Testimony Mercaf. I have hereunto set my hand and affixed — 
the Great Seal of the State of Colorado, at Denver, in said State, on 
7 this 4th day of October, A. D. eighteen hundred and eighty-six. 
1 MELVIN Epwarps, 
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1 [Seal of State of Colorado.) Secretary of ee 
EXHIBIT E. 

4 AFFIDAVIT OF HAL SAYR, MINING ENGINEER. 

J. STATE OF COLORADO, 9 

b County of Arapahoe. 3 
4 Hal Sayr, being first duly sworn according to law, on oath de- 


) poses and says: that he resides in the State of Colorado, and 


‘ resided there since the year 1859; that he is a mining engineer, ont 5 2 
| has been engaged in mining and in ft rai gh pe 
J mining engiacer in the mining districts 

in the Counties of Gilpin and Clear Creek, ſor t a 
7 past ; that he is acquainted and familiar with the manner and mode ia 5 


which gold and silver mining is carried on in said districts 1 
J and the State generally ; that he knows, of his own personal n 
| ledge, that numbers. of lode mining claims have been located, either i 
- whole or in part, by incorporated companies formed under the laws 33 
the State of Colorado, or under the laws ol some other State 2 3 
Territory of the United States, and in many instances such s $2 
companies have applied for and received United States patents { 7 
mining claims so located. me 
And affiant further states: that he knows that many mining —. 
companies are formed annually and incorporated under the laws of tb 2 
State of Colorado, for the purpose of acquiring title to mining claims 5 
by location, purchase and otherwise. And affiant states that he know 3 
personally that many companies are incorporated. 2 93 laws 
the State of Colorado, for the purpose of p pecepecting. | 
silver bearing ores, in the State of Colorado and elsew 29 
- Affiant further states: that he knows of the decision of the — 2 
Court of the United States for the District of Colorado, to the effec = 
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that a corporation could not locate a lode mining claim, and that he 
believes that such decision has become generally known among the 
people of the State of Colorado interested in the mining industry ; that 
said decision has created doubt in the minds of all such persons, as 
affiant verily believes, as to the right of a corporation to so locate 


mining claims, to such an extent that while said decision stands it will 


deter such persons from making any new locations, and will deter 
persons interested in mining, and those having knowledge of said 
decision, from incorporating companies for the purpose of prospecting 
. for and locating lode mining claims. That said decision has also 
created doubts and feelings of insecurity in the minds of those owning 
lode mining property based on such locations, inasmuch as if said 
decision shall stand and be affirmed by the Supreme Court of the 
United States, it will create great confusion as to titles and much litiga- 
tion among the owners of mining properties. 

Affiant further states: that he has no interest in the suit of 
McKinley vs. Wheeler and Markell, in the Supreme Court of the 
United States, but that he verily believes an early decision of the said 
question of the right of a corporation to locate lode mining claims, 
which he is informed is involved in said suit, will be of great benefit 
to large numbers of persons interested in mining corporations and 
in mining operations in the State of Colorado and elsewhere. 


Hat Sayr. 
Subscribed and sworn to before me this fourth day of October, 
A. D. 1886. G. N. SCAMEHORN, 
[ Notarial Seal | Notary Public. 


EXHIBIT F. 
AFFIDAVIT OF J. C. POHLE. 


STATE OF NEW YORK, fin 
County of New York, 1 N 


J. G. Pohle being duly sworn, on oath says: I am the agent and 
manager of The Lebanon Mining Company of New York; the said 
company is a corporation organized under the laws of the State of 
New York; the Lebanon Tunnel Lode No 3, in Griffith mining dis- 
trict, Clear Creek County, Colorado, was located by said corporation 
and an adverse suit has recently been brought by the said corporation, 
as owners of said lode, against the owners of the Independence Lode, 
a conflicting mining claim, and the said suit is now pending in the 
Circuit Court of the United States for the District of Colorado; that 
the right of said corporation to hold said mining claim depends, 
among other things, on its right, as a corporation, to locate the same. 
| J. G. Ponrx. 


Subscribed and sworn to beſore me this ſourth day of 
October, A. D. 1886. 
[Notarial Seal.| Livincston D. Situ, 
Notary Public (No. 283). 
New York County. 
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AFFIDAVIT SURVEVOR-GENERAL OF UNITED STATES FOR — 
STATE OF COLORADO, | 
County of Arapahoe. * hs. | 4 
James A. Dawson, being first duly sworn according to law, de- 
poses and says that he is the Surveyor- General of the United States a 
for the State of Colorado, and as such, as well as personally, is ac. 33 
quainted with the manner and modes in which mining for gold and” 
silver bearing ores is carried on in said State. That affiant verily. 
believes that an early decision of the question of the right of a cor- 2 
ration, organized under the laws of any State or Territory of the 
nited States, to locate lode mining claims, is a question of very gen- 
eral interest and grave importance to many citizens of the State of 
Colorado, as well as of other States and Territories of the United 
States, for the following reasons, to-wit: That a decision has — 
been rendered by the Circuit Court of the United States for the District 
of Colorado, to the effect that such locations cannot be made; that 
many such locations have heretofore been made and have gone a 
through the local land offices of the United States and the office of — 
the Surveyor-General and the General Land Office of the Unitec 
States, at Washington, without question, and patents based on such ~~ 
locations have been issued; that many corporations organized for bs 
urpose, among others, of acquiring title to mining claims by location. 
xave been formed and are now in existence, and are from time to time 
being formed ; that knowledge of said decision, as well as of the pre- 
vious practice of the Government, is general, and is calculated to: 
create alarm and doubt among the owners of mining claims so located. 
as well as to deter companies and persons from making or causing to 9 
be made similar locations, until the question is finally decided by tdbe 
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Supreme Court of the United States. Jas. A. Dawson. 

Subscribed and sworn to before me this fourth day uf September, a 
A. D. 1886. Jesse C. BI. 

[ Notarial Seal.] 3 Notary Public. 

EXHIBIT H. 
LETTER COMMISSIONER GENERAL LAND OFFICE. i 

Vol. 58, p. 342. 1886— 31582. C. A. H. | 

Refer in reply to this initial: J. v. 
Department of the Interior, w. o. 2 
General Laud Office, 


Wasuaincton, D. C., “May 4. 1896. . 


A. B. McKiney, Esq., 
51-54 Barclay Building, Denver, Colorado: 3 
Sir—In reply to your letter of the 13th M’ch, asking whether 
there have been any decisions of this department upon the question 3 
whether a corporation can locate a mining claim or join in such a le- 5 
cation, you are referred to Secs. 2319, 2321 and 2325 U. S. Revised © 
Statutes, found on pages 3, 4 and 5 of the enclosed U. S. Mining © a 
Laws and Regulations Thereunder. 2 
* 2 


* . 
3 
1 


You are futher advised that this office has never questioned the 
right of a corporation, organized under the laws of the United States 


or of any State or Territory thereof, to locate or join in the location of 


a lode or placer mining claim. 
Very respectfully, 
WI. A. J. SPARKS, Commissioner. 


EXHIBIT I. 


LETTER OF THE COMMISSIONER OF GENERAL LAND OFFICE 
TO THE SECRETARY OF THE INTERIOR. 


J. Mc. 
UNITED STATES OF AMERICA, J. T. S. 
Department of the Interior, 


WasnincrTon, D. C., Aug. 30, 1886. 

Pursuant to Section 882 of the Revised Statutes, I hereby certify 

that the annexed letter is a true copy of a paper now on file in this 
Department. 

In Witness Whereof, I have hereunto subscribed my name, and 

caused the seal of the Department of the Interior to be affixed, the 


day and year first above written. H. L. Mutprow, 
Seal Department of the First Asst. Secretary of the Interior. 
Interior. S. M. L. 
Department of the Intener, D. E. F. 


Generai Land Offer. ]. r. W. W. o. c. 


Was NG rox, D. C., July 31, 1886. 


Hon. L. Q. C. Lamar, 
Secretary of the Interior. 


Sir :—I am informed that the case of Alexander B. McKinley vs. 
Jerome B. Wheeler and Clinton Markell, now pending in the Supreme 
Court of the United States, involves a question as to the right of a 
corporation to locate a mining claim. The present rule of this office 
in adjudicating mining cases is not to question such locations. The 
Circuit Court of the United States for Colorado, in the case above 
mentioned, decided adversely to the corporation, and a question is 
thus raised of very great and general interest to the mining States and 
Territories, where, I understand, such locations are now common. 
Mineral entries, based upon such locations, are now in this office 
awaiting action. 

As the question is one involving the proper administration of this 
office, I have to suggest that, if in your judgment such a course is 
advisable, the Attorney-General of the United States be requested to 
procure, if possible, early action in the above case. 

| Very respectfully, WI. A. J. SPaRKs, 
Commissioner. 
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LETTER OF THE SECRETARY OF THE INTERIOR TO THE 
ATTORNEY - GENERAL. 


United States of America—Department of Justice. 

August igth, 1886. | 

Pursuant to the Act of Congress of February 22, 1849, I hereby 
certify that the annexed paper is a true copy of the original letters of © 
July 31st and August sth, 1886, on file in this office, addressed to te 
Attorney-General by the Secretary of the Interior. : 
In witness whereof, I have hereunto set my hand and caused the © = 

seal of the Department of Justice to be affixed, on the day and year 


first above written. G. A. JENks, 1 
[Seal Department of Justice.) Acting Attorey-General, 
5805—86. V. B. 
Department of the Interior, 


WASHINGTON, July 31st, 1886. 
Hon. A. H. GaxLAxN D, Attorucy-General : 


Sir —Herewith I transmit letter from the Commissioner of the 
General Land Office in relation to a case now pending in the United 
States Supreme Court, on appeal from the U. S. Circuit Court for’ | 
Colorado (McKinley vs. Wheeler and Markell). 3 

The questions involved in said case are of grave importance in 
the administration of the Land Department, and-I have the honor to 
request that you will act upon the suggestion of the Commissioner, 
and endeavor to have the case advanced upon the docket of the 
Supreme Court and obtain its early action thereupon. 


ey 
L. Q. C. Lamar, Secretary. 
E. T. B. 
5820— 86. Department of the Interior, a 
WasuIncTou, August 5, 1886. 


5 
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Hon. A. H. Gant Au, Atiorney-Gencral : 


Sir—I have received your letter of July 31st last, im reference to 
the advancement on the docket of the case of McKinley vs. Wheeler 1 “as 
and Markell, now pending in the Supreme Court of the United States © 
on appeal from the Circuit Court of the United States for the 1 
of Colorado. In reply to your letter, I desire to state that it is 
wish that a motion should be made to advance this case, as I deem 
a matter of. public interest, involving a correct administration of the - 
Land Department in reference to the issues therein involved. 1 1 ö 

Very respectſully. i a 
L. Q. C. Lamar, Secretary. 
B= n. é 
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“MOTION TO ADVANCE. 
“These motions are granted and the cases are set for argument 


a Lat the foot of the day calender for the 14th day of March next. The 


“Attorney-General will be heard on the public questions involved if 
“he desires. 3 

“( Endorsed. ] 

“Sup. Ct. U. S., 1880. Oct. Tm. Nos. 458 and 459. 458 St. L. 
“S. & R. Co. vs. Kemp et al., and 459 same vs. Ray etal. Order of 
“Court granting motion to advance, etc. Filed 24th Jany., 1881.” 
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IN THE 


SUPREME COURT 


OF THE 


UNITED STATES. 


* 


ALEXANDER B. McKINLEY, ) ; 
Error to the 


Plaintiff in Error, 


Vs. 


~ Circuit Court 
/ the United 
JEROME B. WHEELER axp (77 Sor the 
CLINTON MARKELL, istrict of 


: ee. Colorado. 
Defendants in Error. 


/ 


BRIEF FOR PLAINTIFF IN ERROR. 
STATEMENT. 


Plaintiff in error brought this action in the Cir- 
cuit Court for the recovery of the possession of an 
undivided one-half interest in the Vallejo lode min- 
ing claim, said mining claim being in the Roaring 

- Forks mining district in the County of Pitkin and 
State of Colorado. In his complaint, filed July 31, 
1885. he alleged that on the eleventh of March, 
1884. and thereafter, he was the owner of an undi 


vided one-half interest in said mining claim and that 
he claimed the right to occupy and possess the prem- 
ises by virtue of a compliance with the local laws 
and rules of miners in said mining district, the laws 
of the United States and of the State of Colorado. 
by himself and his grantors ; that said mining claim 
was discovered and duly located on the public do- 
main by the Josephine Mining and Prospecting Com- 
pany, James W. McGee and Charles Miller, and 
the interest of plaintiff was vested in him by pur— 


chase and conveyance from the Josephine Mining 


and Prospecting Company. The complaint then set 


out a description of the mining claim by metes and 
bounds, as contained in the original location certifi- 
cate and alleged that defendants on October 20, 
1884, and since, had wrongfully excluded plaintiff 
from any possession of said premises and his inter- 
est therein. A second count contained the same 
averments except that it set out the description con- 
tained in an amended location certificate for said 
mining claim made by the defendants and one Hew- 
itt on October 11, 1884; and the complaint prayed 
a recovery of the possession of an undivided one- 
half interest in said mining claim, under both de- 
scriptions by metes and bounds. 

A demurrer was interposed by both defendants 
setting forth various formal objections to the com- 
plaint, and in addition this cause : 

iii. Because the plaintiff bases his title or 
“claim of ownership to an undivided one-half of the 


3 
said Vallejo lode mining claim upon a purchase and 
“conveyance thereof from the Josephine mining com- 
panvy. a locator of said claim, and that said company, 
“whether a corporation or partnership, was and is 
‘incapable of originally locating a mining claim, in 
‘‘whole or in part, under the statutes of the United 


‘States or of the State of Colorado.“ 


This demurrer, after argument, was on January 
4. 1886, sustained on said fifth paragraph, that is to 
say. on the ground that a corporation could not 


locate or join in the location of a lode mining claim 
on the public domain of the United States, under 
the laws of the United States, and that therefore 
the act of the Josephine Mining and Prospecting 


Company in attempting to join im the location of the 
Vallejo lode claim was wholly ineffectual and void, 
that it acquired no right, title or interest thereby, 
and that nothing passed by its conveyance to plain- 


tiff in error. 


Afterwards, on January 18th, in anticipation of 
a writ of error to this Court, to review said judg- 
ment, plaintiff was allowed to amend his complaint, 
so as to more formally present this question, and on 
the twentieth of January the same demurrer was, 
without argument, sustained as to said amended 
complaint, and judgment entered for defendants. 


The amendment to the complaint was in a par- 
agraph numbered V in each count of the complaint, 
in the words and figures following : 


— 4 — 


That the said the Josephine Mining and Pros- 


pecting Company, the grantor of plaintiff and one 
„of the locators of said lode mining claim as afore- 
“said, was, at the time of the said location of said 
‘lode mining claim, a corporation duly organized and 
existing under and by virtue of the laws of the State 
of Colorado for the purpose and object of prospect- 
ing for valuable mineral deposits on the public do- 
main of the United States within said State and of 


mining valuable minerals in said State. 


«That each and all of the incorporators of said 
“corporation, and each and all of the members 
‘thereof, at the time of the location, were citizens of 
the United States of America, severally and individ- 
‘ually qualified and competent to enter upon the 
public domain of the United States and acquire title 
to the public mineral lands by discovery and loca- 
tion, as provided by act of Congress, and said cor- 
‘ poration did, by and through its agent, the superin- 
tendent of said company, enter upon the public 
“mineral domain of the United States, and, together 
“with the said McGee and Miller, discover and locate 
the said Vallejo lode mining claim, the said location 
being made in the name of Miller, McGee and the 
Josephine Mining and Prospecting Company, the 
discovery and location being for the use and benefit 
of. to-wit, Miller and McGee one-half, and the mem- 
bers of said corporation one-half.” 
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Assignment of Error. 

The Court erred in sustaining the defendants’ 
demurrer to the plaintiff's amended complaint and 
in entering judgment for the defendants upon said 
demurrer. 

Brief and Araument. 

The sole question presented in this case for the 
decision of this Court is whether or not a domestic 
corporation, a corporation organized under the laws 
of one of the States or Territories of the Union, 
can go upon the public domain of the United States, 
discover and locate lode mining claims containing 
valuable mineral deposits, in like manner and with 
the same authority as individuals, citizens of the 


United States, may discover and locate such de- 


posits and claims. 

The right, if it exist, will be found in the en- 
actments of Congress. If such right be granted and 
given by the acts of Congress, it will scarcely be con- 
tended that it is or can be abridged or taken away by a 
State statute or any local rule or custom ; and on 
the other hand we do not claim the right exists unless 
it can be found to rest on the authority of a stat- 
ute of the United States; that is, that it is expressly 
conferred by, or is fairly included within, such statutes. 


The public lands of the United States, contain- 
ing valuable mineral deposits, equally with those 
lands valuable only for agricultural purposes, are to 
be disposed of from time to time in such ways as 
may be directed by Congress. 


a ee 


The Congress shall have power to dispose of 
and make all needful rules and regulations respect- 
ing the territory or other property belonging to the 
United States.” 

Sec. 3, Art. 4, Const. U. S. 

But with respect to these two classes of lands, 
agricultural and mineral, widely different interests 
and purposes on behalf of the people, to whom the 
lands belong, were and are to be served. In the 
one case the lands are supposed to be valuable for 
themselves as they are found, and in disposing of 
them, under a well settled policy, the government is 
to serve the double purpose of providing homes for its 
citizens and of settling and improving waste lands, In 
this plan a corporation has no place. Not so with re- 
spect to mineral lands. Here are barren mountain 
sides, rocky and worthless lands as a rule, but con- 
taining valuable minerals implanted and hidden in 
the earth. 

The act of May 10, 1872, hereafter referred 
to and being the present mining statute, was intro- 
duced into Congress by bill entitled. An act to 
promote the development of the mining resources of 
the United States."—P. 2457, Cong. Rec. 102, part 
3. March 19. 1872. And see, Title of Act 17 Stat. 
at Large 91. In the case of Heydenfeldt vs. 
Daney gold mining company, 3, Otto 638, this Court 
says: lt has been the settled policy of the gov- 
ernment to promote the development of the mining 
resources of the country.” 


~- 
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To extract these minerals, thereſore, and add 
this wealth to the common wealth of the country, is 
the policy of the government, and whatever instru- 
mentality. within the resources of the country itselſ. 
will produce this wealth and add it to the common 
stock, may properly, within the spirit of that policy, 
be availed of; and as such extraction and produc- 
tion is oftener than not attended with large expense, 
an association or aggregation of persons and their 
combined contributions of capital, would seem, in 
theory, to further the purposes and objects to be 
served with regard to these lands. Hence, if such 
aggregation of effort and capital should take the 
form of a corporation--so long as it is a domestic 


cbrporation, thereby receiving and distributing such 
wealth in the United States, to whose people it be- 
longs—there would seem to be no good reason on 
principle for withholding from such corporation any 
right granted to or conferred upon the individual 


citizen. 
Now, the question is presented, how does this 


policy appear to be recognized by Congress, and has 
it given it the sanction of law? 

The Vallejo was located in 1880, and the loca- 
tion was made under the said act of May 10, 1872. 
17 U. S. Stat. at large, p. 91, section 2318 ef seq., 
Revised Stat. U. S. 

Section 2319, R. S. U. S., is as follows : 

All valuable mineral deposits in lands belong- 
ing to the United States, both surveyed and unsur- 
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“veyed, are hereby declared to be free and open to 
exploration and purchase, and the lands in which 
they are found to occupation and purchase, by citi- 
nens of the United States and those who have de- 
clared their intention to become such, under regula- 
tions prescribed by law, and according to the local 
customs or rules of miners in the several mining 
‘districts, so far as the same are applicable and not 
‘inconsistent with the laws of the United States.” 


It will doubtless be contended by counsel for 
defendants in error, as it was in the argument in the 
Circuit Court, that a corporation is not expressly 
named in this section, and that under the decision in 
Paul vs. Virginia and under other cases, it is not. 
technically, a ci e No part of this do we assert, 
but we do submit, with some confidence, that taking 
the whole act of Congress together, the intention is 
clear and plain to confer the right to explore, occupy, 
purchase and obtain title by patent, on domestic 
corporations. 

The case of Paul vs. Virginia (8 Wall.) simply de- 
cided that a corporation was nota citizen of the United 
States within the meaning of that provision of the 
Constitution, which declares that the citizens of each 
State shall be entitled to all the privileges and im- 
munities of citizens of the several States. Yet in 
this same case this Court repeated what it had 
theretofore in other cases held, that for the pur- 
poses of jurisdiction in Federal Courts, corpora- 
ations would be treated as citizens of the States 


— 

: wherein they were created, and this so conclusively 
f that all members thereof would be presumed to be 
4 citizens of such State without special averment 
‘ thereof, and such presumption could not be contro- 
5 verted. 


if Again, in defining the terms used in the revised 
f statutes, Chapter 1. Section 1, R. S., states, among 
' 5 other things, that the word ‘‘ person may extend to 
! and be applied to partnerships and corporations. 


Here are two express recognitions of the proposition 

that within the meaning of the statutes of the United 

States corporations may be included under the names 

citizen and person. one by this Court and one 
* by Congress. 

Now with reference to these locations Congress 
was not restricted to citizens as meaning natural 
| born persons. Under the Constitution, as has been 
seen, the disposal of these lands rested with Con- 
{ gress without limitation. It had the Aower to include 

¥ corporations among those who might make these lo- 
cations and entries. The inquiry then is not to what 
extent a corporation is in law a “ citizen. but whether 
Congress intended to include domestic corporations 

among those who could acquire mineral lands by lo- 


cation and patent. It seems clear that it did. 


Section 2321, R. S. U. S., says: 
Proof of citizenship, under this chapter, may 


consist. in the case of an individual, of his own affi- 
davit thereof; in the case of an association of per- 
sons unincorporated, of the affidavit of their author- 
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‘ized agent, made on his own knowledge, or upon } 
‘information and belief; and in the case of a corpor- 
tion organized under the laws of the United States, 
‘or of any State or Territory thereof, by the filing of ‘ 
a certified copy of their charter or certificate of in- 
corporation. 

To what does this citizenship refer? Is it not + 
a definition of the use of the word “ citizen” in sec- 
tion 2319, as much as though after the word citizen . 
the first section had contained the words. and asso- 
ciations of persons unincorporated and corporations | 
organized under the laws of the United States, or of 
any State or Territory thereof, shall be taken and 
held to be citizens of the United States within the < 
meaning hereof.” 

But if any doubt of such intention of Congress 
could exist after consideration of these sections, it 
must be set at rest by section 2325, R. S.: 


“A patent for any land claimed and orale for 


‘valuable deposits may be obtained in the following 


“manner: Any person, association or corporation 
‘authorized to locate a claim under this chapter, hav- 
ing claimed and located a piece of land for such pur- f 

¢ 


poses. who has, or have, complied with the terms of 


this chapter, may file in the proper land office an ap- 


‘ plication for patent, under oath, showing such com- 


4 pliance. etc., etc. 


Here is an express and the most explicit recog- 


nition of the right of a corporation to locate a claim 


under this chapter. The proposition is so plain as 


i 
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scarcely to admit of argument. The section assumes 
and in a manner asserts that in the same chapter the 
right has been conferred on a corporation to locate 
land for valuable deposits, and turning back we find 
this authority thus referred to in section 2319, ex- 
plained by or construed in connection with section 
2321. 

Section 2333 again recognizes a corporation as 
being in possession, under authority of said statute, 
of a lode mining claim. It will be observed that 
wherever, in this statute, the classes are enumer- 
ated, the general term citizen particularized, so 
to speak, corporations are among the enumera- 
tions. 

It would therefore appear, in contemplating the 
whole statute, as must, of course under principles of 
statutory construction be done, that Congress has 
therein clearly and expressly conferred upon corpor- 
ations organized under the laws of the Unted States, 
or of any State or Territory thereof, the right to lo- 
cate and proceed to patent upon valuable deposits in 
lode mining claims. And this intention would seem 
so manifest and plain as to render superfluous further 
argument. We have but to consider the policy of 
the Government with reference to the development 
of its mining resources, and then apply to this statute 
such well established principles of construction as 
will at once recall themselves ; among others, that the 
whole statute must be considered together to ascer- 
tain its meaning; that the word “citizen” being 
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susceptible of different meanings (e. g.—corpora- 
tions, for jurisdictional purposes, natural born per- 
sons, under certain Constitutional provisions) we 
should understand and apply it as used in its definite 
sense in section 2325, any person, association or 
corporation authorized, etc.“: that if it can be pre- 
vented, no clause, sentence or word shall be super- 
fluous, void or insignificant,’ (6 Bac. Abr. tit. Stat. 1, 
p. 380; Sec. 2; 16, N. J. L., 293); that being last in or- 
der of time, the enumeration or definition in section 
2325 as to who may locate, has a certain preference ; 
these and other principles and considerations applied 
to this act of Congress clearly support the construc- 
tion contended for by plaintiff in error. 


The only case reported, so far as known, where 
the statute, as relating to the use of this word “citizen” 
is in anywise applied, is that of the North Noonday 
Mining Company vs. The Orient Mining Company, 6 
Sawyer, 299. The syllabus of that case states: 

1. Only citizens can locate mining claims. 
‘Under the act of Congress of May 10. 1872, re- 
‘lating to the public mineral lands, none but citizens 
of the United States and those who have declared 
their intention to become such, can acquire any 
right to such lands by location.“ 

And again : 

‘16. Corporation, when deemed a citizen. 
A corporation organized and existing under the 
“laws of California, is to be deemed a citizen in the 
sense of the act of May 10. 1872.” 
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This case was decided March 4. 1880. It is 
quite an exhaustive case on many matters under the 
statute, but on this particular point is quite brief; 
but there was apparently an assumption the statute 
was quite plain in this respect. The East Noonday 
North lode claim was located (p. 315) November 
27. 1877. by individuals. one of whom was an alien. 
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not qualified to locate, and the principal question 


t 
: was whether this made the location invalid as to the 
| others, who were citizens. The Court held not, and 
said: “If, therefore, one or more of these locators 
| “were citizens, and the claim was in other par- 
| ticulars well located, and the proper conditions 
45 ‘performed to hold the claim till the subsequent 
“conveyance to plaintiff, Novémber 20, 1878, a 
“good title thereto as against defendant passed 
“to the North Noonday Company, plaintiff, by 
| “that conveyance.” Then, with respect to the 
citizenship of the corporation and its right to take 
* and hold possessory title to this lode claim. the ſee 
to which was still in the United States, the Court 
says: »The North Noonday Company, plaintiff, 
is a corporation, created and existing under the 


‘‘laws of California. and is, therefore, to be deemed 


a citizen within the meaning of the statute, and as 


such is competent to purchase and hold a mining 


„claim.“ 


True, this was not a case where the corporation 
had /ocated, and it is not expressly stated that the 
corporation was qualified to locate, as well as pur- 
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chase and hold. apparently. because no necessity for 
such statement arose in that case. But the broad 
and unqualified statement is made that this corpora- 
tion, organized under the laws of California, zs % be 
deemed a citizen within the statute, the right to pur- 
chase and hold merely flowing from that status: 
and it is to be observed the Court, in the very same 
charge, had previously stated that none but c7/zens 
and those who had declared their intention to be- 
come such, could acquire rights by location under 
this act of May 10, 1872, and the effect of others 
than citizens taking and holding mining claims was 
the principal question before the Court in that case; 
so that this statement is not to be regarded as a mere 
dictum. 

From the foregoing considerations of the statute 
as well as what support such construction finds in 
the North Noonday case, the proposition of plaintiff 
would seem to be well established. But it may be 


well to notice other matters in this connection. 


It may be contended, in view of the fact that 
sections 2325 and 2321 together must, perforce, be 
admitted to at least allow corporations to proceed to 
patent—that corporations may acquire the inchoate 
and incomplete right of an individual acquired by 
discovery and location, and with this interest, after 
further compliance, proceed to patent. This view 
has been urged. We submit it is wholly untenable. 
In the first place there is no evil or supposed evil, 
abuse or undesirable result that could possibly flow 
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from the act of discovery and location and subse- 
quent patent by a corporation that would not be as 
certainly present or resulting from such con- 
struction and procedure.. A corporation could 
procure an individual to make the location and 
immediately acquire his rights, and thereafter 
proceed to patent or not, at will. So, if it be 
said locations by corporations are _ inconsistent 
with the intent of section 2319 to confer these rights 
solely on citizens and those intending to become 
such, because others than citizens might be members 
of such corporation, the answer at once suggests 
itself that for the reasons last given the same danger 
or evil, if such it be, attends the right, if so much be 
conceded, of a corporation to acquire a location by 
purchase and proceed to patent under section 2325. 
And if such right, at least. be not conceded no 
effect at all can be given to parts of sections 2321 
and 2325, referring to corporations, which would 
violate all rules of construction. 

But this argument that aliens, by incorporating 
under state laws, could thus subvert the spirit of the 
law, in either case of location, or purchase after loca- 
tion, is not a fair one. This is a matter that can safe- 


ly be left to Congress and the States, whose creatures 


these corporations are. It can fairly be presumed, in 
all cases, that the members of the corporation are citi- 
zens of the sovereignty under whose laws it is created, 
as is now done for purposes of jurisdiction. 


But aside from that, whatever right or practice 
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there might or may be, of corporations acquiring 
locations from others and proceeding to patent, a 
different course was evidently in contemplation of 
Congress. The statute was designed as an harmo- 
nious whole and complete in itself. This is appar- 
ent on its face, and it was stated in the debate in the 
Senate of the United States on the bill for this act, 
that it was the first attempt to codify these mining 
laws. 

Cong. Rec., p. 2547. 

It was evidently in contemplation and intended 
that the same individual, association or corporation 
should go upon the public domain, explore, locate 
and thereafter proceed to patent and obtain from the 
United States the fee for the land upon which his or 
its discovery and location was made. And if this 
view be adopted, the right at least to proceed to 
patent being apparently conferred upon corporations 
beyond cavil, by section 2325, the right relates back 
to discovery and location, and the corporation may 
do all of the acts. It is true that Courts have rec- 
ognized in, or given to, the possessory right follow- 
ing location, a species of property, a proper subject 
of alienation, and therefrom, perhaps, has sprung 
whatever there is in practice of purchase of locations 
by individuals or corporations from the original 
locator, and proceeding to patent by the purchaser. 

This Court in the case of Sparrow vs. Strong, 
3 Wall, on p. 104, took cognizance, after objection 
to the jurisdiction, of a case from Nevada growing 


* 
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out of the product of a mining claim to which 
claim there was no title out of the Government 
and in doing so used this language: We 
know also that the Territorial Legislature has 
recognized by statute the validity and binding 
force of the rules, regulations and customs of the 
mining districts. And we cannot shut our eyes to 
the public history, which informs us that under this 
legislation, and not only without interference by 
the National Government, but under its implied sanc- 
tion, vast mining interests have grown up, employ- 
ing many millions of capital and contributing largely 
to the prosperity and improvement of the whole 
country.“ 


Such and like recognition of the intermediary 
and poss&sory right, between location and patent. 
as a species of property, gave rise to · the alienation 
of this right and doubtless in many cases the patentee 
is a purchaser from the locator or some grantee of 
the locator. On this fact and the fact that in the act 
of 1866, or the amendment of 1870 no mention was 
made of corporations, while in the act of 1872 the 
first reference to corporations is in the section relat- 
ing to proceedings to obtain patent (Sec. 6 of act) 
is based the argument in favor of defendant's demur- 
rer that notwithstanding similar or any evils may 
result from purchase after location by corporation, 
as well as from location, as heretofore shown, never- 
theless, it appears that the intent of Congress to 
recognize such procedure is thus shown by these 
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various considerations. We conſess that this argu- 
ment seems to us to be exceedingly fine-spun, and 
we submit it is impossible to find any warrant 
ſor such conclusion in the statute of 1872. The 
only recognitions of miners rules or customs 
among them, in the act of 1872, are as to formal 
matters in making and recording location and doing 
development work; there is nothing which justifies 
the argument that Congress therein recognized any 
custom or rule going to this vital question of 
acquiring the property,—who might or might not 
do it. And if we are to go outside of the statute to 
find any notice of what was or was not the 
custom as to locations by corporations, it is very 
apparent, from the exhibits in the motion to advance. 
hereinafter referred to, that there was and is at least 
an equally prevalent practice of locations by corpo- 
rations direct. And as to there being no mention 
of corporations in the act of 1866 or the amend- 
ments of 1870, that is not strange, for the former 
was a very incomplete act and there was no occasion 
for mention in the amendments of 1870, which only 
extended the act to placers. 


The act of July 26, 1866, was entitled. An act 
granting the right of way to ditch and canal owners 
over the public lands, and for other purposes. and 
the only procedure provided for obtaining patent was 
in section 2: That whenever any person or asso- 
‘ciation of persons claim a vein or lode of quartz or 
‘other rock in place, etc., it shall and may be lawful 
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‘for said claimant or association of claimants to file 
in the local land office a diagram of the same, so 
extended laterally or otherwise as to conform to 
the local laws, customs, and rules of miners, and 
to enter such tract and receive a patent therefor” 


The act of July 9, 1870, was entitled. An act 
to amend an act granting the right of way to ditch 
‘and canal owners over the public lands, and for 
‘other purposes, and began at section 11, where 
the original act left off, and added sections 12, 13, 
14. 15, 16 and 17, relating to placers. Section 12 
being in words. That claims usually called placers,’ 
“including all forms of deposit, excepting veins of 
quartz or other rock in place, shall be subject to 
“entry and patent under this act under like circum- 
‘stances and conditions and upon similar proceed- 
‘ings as are provided for vein or lode claims.” 


Then comes the act of 1872, adding to, taking 
from and rearranging the previous acts, and em- 
bodying the references to corporations heretofore 
noted. 

If there were any foundation for this position 
of defendant in error, why does Section 6, refer- 
ring to patents, use this language. Any per- 
son, association or corporation authorized to locate 
a claim under this chapter, having claimed and 
located, etc., if a corporation could not claim 
and could not locate anything. under said chapter. 
Can it be contended for a moment that Con- 
gress would employ such language to convey 
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such opposite meaning as imputed to it by de- 
fendant ? 

But a further consideration of these statutes 
affords some light with respect to this argument that 
Congress intended, by the reference to corporations 
in the act of 1872, simply to recognize a supposed 
custom, then in vogue among miners, of corpora- 
tions acquiring the locator's title and proceeding to 
patent. The first section of the act of 1866 was, 
That mineral lands of the public domain, both sur- 
‘veyed and unsurveyed, are hereby declared to be 
“free and open to exploration and occupation by 
“all cibiseus of the United States and those who 
have declared their intention to become citizens, 
‘subject to such regulations or rules of miners in 
the several mining districts, so far as the same may 
“not be in conflict with the laws of the United 
States.“ 

It will be noticed in the first place. this statute 
simply refers to citizens; the second section. 
heretofore cited, uses the expressions person or 
association of persons. and ‘claimant or associa- 


tion of claimants ;"’ there is no further definition of 
or reference in that act to the word citizen. and 
no allusion whatever to “corporations” in terms. 
The amendatory act contains no reference to or 
definition of the word citizen or any allusion to 
corporations. But the act of May 10. 1872, with 
reference to proof cf citizenship, as found in 17 


stat. at large. 91. is as follows: ‘Proof of citizen- 


ship under this act, or the acts of Fuly twenty-sixth, 
“eighteen hundred and sixty-six, and Fuly ninth, 
‘eighteen hundred and seventy, in the case of an in- 
‘dividual may consist of his own affidavit thereof, 
and in case of an association of persons unincor- 
‘porated of the affidavit of their authorized agent, 
made on his own knowledge or upon information and 
belief. and in case of a corporation organized under 
the laws of the United States, or of any State or Ter- 
ritory of the United States, by the filing of a cer- 
“tified copy of their charter of incorporation.” This 
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section is the same as is incorporated as Sec. 2321 


in Revised Statutes, save the italicised words. 
is it not clear that if Congress had provided this 
mode of proof for corporations, and had made ref- 
erence to corporations, simply with respect to 


their obtaining patent, in accordance with a cus- 


tom of miners which had then come into exist- 


ence, it would 


have 


confined the application 


of this provision for proof to the act it was 


then passing ? 


But 


instead of that 


it refers 


specially also, to the acts of 1866 and 1870, which 


contained no reference to corporations, but only to 
citizens generally, thus providing for proof of 


citizenship of a domestic corporation under a statute 


using only the word “citizen. and containing no 


distinction between the right of location and the 


right to patent. 


And again, there is as full a recog- 


nition of miners’ rules and customs in the former 


acts as in that of 1872, thus destroying the argument 


Now 


* 


that in the latter act Congress was recognizing to 


any greater extent such rules and customs. 


The argument finds no support in the statute 
itself, to which we must look for guidance. It is 
quite clear this act was an attempt, and the first at- 
tempt, at codification of these mining laws by Con- 
gress, as was stated in the Senate proceedings 
heretofore cited in the Congresstonal Record (p. 
2457): and the words “and purchase were added 
to section 1, so as to show that citizens could ac- 
quire permanent title as well as right of occupation ; 
then the other sections were matter of procedure 
showing how those to whom the Government gave 
this right to go on the public domain, explore, occu- 
py and purchase, should protect their rights and 
finally acquire title, and the references to persons, 
associations and corporations in these procedure sec- 
tions simply show that all three were included and 
so intended to be in section 1 containing the grant of 
right and authority. 

And in passing, | may perhaps say with pro- 
priety, that such would appear to have been the al- 
most universal belief among persons residing in the 
mining States and Territories, where this statute 
receives practical application. In the motion to ad- 
vance this cause made at the October term, 1886, 
printed copies of which are on file, several hundred 
such locations throughout the mining counties of 
Colorado are cited, besides a number of cases in 
California, Nevada, Montana, Wyoming and Ari— 
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zona. one at least in the latter as early as 1865. In 
addition to these the affidavits of the Surveyor Gen- 
eral of Colorado and the Secretary of State of Colo- 
rado, and others, as well*as the communications of 
the Honorable Secretary of the Interior and the 
Honorable Commissioner of the General Land Office 
— of the United States, set forth in said motion, show 
this common acceptance of this construction of the 
statute, and the custom of locating and patenting 
by domestic corporations. It cannot perhaps, were 


) 


it necessary, be argued, to the extent of insisting, 
that this construction has become a rule of prop- 
erty in such cases, inasmuch as, so far as known, 


1 


 F 8 the question has not heretoſore been expressly adju- 

* 8 ' N 8 nh 
dicated by the Courts. And yet when, in addition 
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to the North Noonday Company case (supra), 
| it is considered that a department of the Gov- 
ernment, acting in a quasi-judicial capacity in 
ruling upon the validity of such locations, has ad- 
“te mitted them to be valid and lawful, or at least has 


not questioned them in the past, and with such 


knowledge before them many mining corporations 


have made such locations, the question is pre- 
sented in a light not very different from a rule of 


property. 


In the letter of the Commissioner of the General 
Land Office. Exhibit H.“ motion to advance, it is 


said, — 
In reply to your letter of the 13 March, asking 
‘whether there have been any decisions of this de- 


— 
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partment upon the question whether a corporation 


can locate a mining claim or join in such a location. 
you are referred to sections 2319, 2321 and 2325, 
U. S. Revised Statutes, found on pages 3. 4 and 5 
of the enclosed U. S. Mining Laws and Regulations 
“ thereunder. 

»Vou are further advised that this office has 
“never questioned the right of a corporation, organ- 
‘ized under the laws of the United States or of any 
State or Territory thereof, to locate or joi. in the 
‘location of a lode or placer mining claim.” 

And in letter. Exhibit I,” the Commissioner 


says: 
am informed that the case of Alexander B. 
“McKinley vs. Jerome B. Wheeler and Clinton 
“ Markell, now pending in the Supreme Court of the 
‘United States, involves a question as to the right of 
a corporation to locate a mining claim. The present 


rule of this office in adjudicating mining cases is not 


to question such locations, etc., etc.“ l 


y 


These exhibits show the uniformity of the rule 


so far as the Interior Department since 1872 has 


announced it to the public. And in this connection 


may be cited 1 Kent Comm., p. 531: 


Lord Mansfield frequently observed, that the 


“ certainty of a rule was often of much more impor- 


‘tance in mercantile cases than the reason of it. and 


that a settled rule ought to be observed for the sake 


“of property ; 8 1 ” The English 


‘Courts seem now to consider it to be their duty to 
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adhere to the authority of adjudged cases, when 
they have been so clearly and so often, or so long 
established. as to create a practical rule of property, 
‘ notwithstanding they may feel the hardship, or not 
perceive the reasonableness of the rule.” 

In Rogers vs. Goodman, 2, Mass., 475, in pass- 
ing upon an early law of the colony authorizing free- 
men to dispose of lands, etc., the Court says: Of 


these statutes a practical construction early and 


generally obtained that in the power to dispose of 
‘lands was included a power to sell and convey the 
common lands. Large and valuable estates are 
‘held in various parts of the commonwealth, the 
titles to which depend on this construction. Were 
the Court now to decide that. this construction is 
“not to be supported, very great ‘mischief would 
“follow. And, although if it were now res integra, 
it might be very difficult to maintain such a con- 
‘struction, yet at this day the argumentum at incon- 
 ventent applies with great weight. We cannot shake 
»a principle which in practice has so long and so ex- 
tensively prevailed. If the practice originated in 
‘error, yet the error is now so common that it must 
have the force of law. The legal ground on which 
this provision is now supported is, that long and 
‘continued usage furnishes a contemporaneous con- 
‘struction, which must prevail over the mere tech- 
‘nical import of words.” 


And this Court, in the case of Union Ins. Co. 
vs. Hoge, 21 How, 35, concerning the proceedings 


and acts of the Insurance Co. under a statute of 
New York, says, (p. 66): The practical construc- 
‘tion of this act of 1849, by the public officers of 
the State, including the Attorney General, who were 
‘required to supervise the preliminary steps made 
necessary to the organization of the company, and 
to certify that it had conformed to the provisions 
‘of the act, and the latter officers especially, that 
the charter was in accordance with it, is deserving 


„of consideration. 


‘given numerous companies have been organized 
‘with charters like the present, providing for cash 
‘premiums, or premium notes, at the election of the 
insured. and an extensive business of insurance car- 
‘ ried on in New York and several of the sister States; 
‘and, although this practical construction cannot be 
‘admitted as controlling, it is not to be overlooked, 
‘and perhaps should be regarded as decisive in a 
case of doubt, or where the error is not plain.” 


But whether or not the question of a rule of 
property has application, these instances, at least, 
serve to show the very general belief and practice 
based ‘thereon to the effect that corporations not 
only could patent, but /oca/e and proceed to patent. 
Large numbers of titles have been based on such 
locations, among and by a class of people recog- 
nized by Congress in this statute, namely, the miners, 
and a co ordinate branch of the Government acting 
on such construction of the legislative intent, has 
approved such locations for a series of years, re- 
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Under the construction thus 
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ceived the monies for such entries and granted the 
fee for, such lands and this fee doubtless, in many 
cases, has been alienated and vested in still different 
persons or corporations. This reference will be 
permitted, perhaps, when it is considered that the 
evidence of these facts before the Court, although 
ex parte, is of such high character, and in the further 
view, that what we find to be the custom among 


aft miners in this behalf, especially during or before 
3 1872, may throw some light on the inquiry as to 
4 what was the intent of Congress. 


ps And this brings us to another question bearing 
upon the proposition before the Court,—that of 
4 ; contemporaneous construction of a statute by a de- 
wf partment, or head of a department, whose duty it is 
＋ to construe and give application to the particular 

Ky law. 
: The Courts have gone very far in this direction, 
and with great uniformity, and all agree that such 
r contemporaneous construction is entitled to great 
Ah respect and that Courts will not overturn it or set it 

ma 


aside except for the most cogent reasons; and in 


some cases it has been -held, that where the statute 2 
is at all ambiguous, a contemporaneous construction 


by an executive department will, after long acquies- 


cence, and without interference by the legislative de- 


partment, and especially where the construction has 


become the basis of a uniform course of action by 


the public, receive And be given the effect of positive 


law; and this, even though were it res inlegra, as 


* 
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stated in the Massachusetts case, a different con- 
struction might or would be given. 


This Court has passed on this question of con- 
temporaneous construction in a large number 
of cases, and we will content ourselves with a cita- 


tion of a few of the more recent cnes: 


In United States vs. Hill, 120, U. S., 169, con- 
cerning a statute relating to fees, a certain construc- 
tion had been given, and practice sanctioned by the 
District Judge and Treasury officials. The statute 
being called in question the Court said 

»With this long practice, amounting to a con- 
temporaneous and continuous construction of the 
‘statute, in a case where it is doubtful whether the 
“statute requires a return of the disputed fees, 
“judges of eminence, heads of departments, and 
‘accounting officers of the Treasury having con- 
‘curred in an interpretation in which those con- 
‘cerned have confided, the surety in the present 
bond. as well as the principal, had a right to rely on 
that interpretation in giving the bond; * * * * 
‘In Edwards’ Lessee vs. Darby, 12 Wheat., 206, 
210. it was said: ‘In the construction of a doubt- 
“ful and ambiguous law, the contemporaneous con- 
‘struction of those who were called upon to act 
‘under the law, and were appointed to carry its 
provisions into effect, is entitled to very great re- 
‘spect. To the same effect are United States vs. 
* Dickson, 15 Pet., 141, 145; United States vs. Gil- 
“more, 8 Wall, 330: Smythe vs. Fiske, 23 Wall. 
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374. 382; United States vs. Moore, 95 U. S., 760. 
763: United States vs. Pugh, 99 U. S., 265, 269; 
“ Hahn vs. United States, 107 U. S., 402, 406: and 
“Five Per Cent. Cases, 110 U. S., 471, 485. In the 
case of Brown vs. United States, 113 U. S., 568, 
the same doctrine was applied, the cases in this 
Court on the subject being collected. and it being 
said. that a ‘ contemporaneous and uniſorm inter- 
‘pretation’ by executive officers charged with the 
duty of acting under a statute ‘is entitled to weight’ 
in its construction, ‘and in a case of doubt ought to 
turn the scale. A still more recent case on the 
subject is United States vs. Philbrick, ante, 52. 
“where this language is used: A contempora- 
neous construction by the officers upon whom was 
“imposed the duty of executing those statutes is 
entitled to great weight: and since it is not clear 
that that construction was erroneous it ought not 
‘now to be overturned.’ ” 


The case of Brown vs. United States, 113 U. S. 
referred to in the last opinion, prefaces the remarks 
quoted in 120 U. S. with these words: ‘It must be 
conceded that were the question a new one, the 
true construction of the section would be open to 
doubt. And then after using the language quoted 
in 120 U.S., and referring to authorities, concludes: 
These authorities justify us in adhering to the con- 
struction of the law under consideration adopted by 
the Executive Department of the Government, and 
are conclusive against the contention of appellant, 
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that § 23 of the act of August 3, 1861, did not apply 
to warrant officers.” 3 

A still later case is that of Robertson vs. Down- 
ing, 127 U. S., 607, decided at the last October term 
of this Court, May 14, 1888. The case involved 
the construction of a statute which had received a 
practical construction by the Secretary of the Treas- 
ury. The Court said: ‘ This construction of the 
Department has been followed for many years, 
“without any attempt of Congress to change it. and 
“without any attempt, as far as we are advised, of 
any other department of the Government to ques- 
tion its correctness, except in the present instance. 
“The regulation of a department of the Govern- 
ment is not of course to control the construction 
‘of an act of Congress when its meaning is plain. 
‘ But when there has been a long acquiescence in a 
‘regulation, and by it. rights of parties for many 


“years have been determined and adjusted, it is not 


“to be disregarded without the most cogent and 
‘persuasive reasons.“ 

The rule is uniform and cases to the same effect 
might be multiplied. The foregoing however state 
the doctrine, and in the most recent cases, as laid 
down by this Court. 

Now it is true no regulation or construction of 
a department has directly acted upon the case at bar. 
But we submit the principles enunciated in these 
cases may be invoked in behalf of plaintiff in error. 
There is sufficient evidence before the Court in this 


i 
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case, did it not otherwise take notice of the facts 
arising from the law, Department regulations, rul- 
ings and practices. that the Interior Department,— 
charged with the execution of this act of Congress, 
to make regulations, etc., and issue patents for these 
mineral lands. gave to the act a contemporaneous 
construction permitting locations by domestic cor- 
porations and holding them to be within the pur- 
view of the act. 


In addition to Exhibits H and I,” motion to 
advance, heretofore referred to. Exhibts B and C 
may here be particularly referred to. Exhibit B.“ 
the affidavit of the Register of the United States 
Land Office, Central City Colorado, says afhant was 
Register of that Land Office for seven years (1879); 
that applications for patents had been made at that 
Land Office, the papers in which said applications 
showed that said lode mining claims were located, 
either in whole or in part, by corporations, which 
applications for patents on such locations were 
approved by him. and thereafter patents were 
issued for such lode mining claims. Said affi- 
davit further shows that the records of said office 
do not show the number, etc., of such appli- 
cations, all papers being forwarded to the Gen- 
eral Land Office at Washington. Then. Ex- 
hibit C.“ letter of Acting Commissioner of the Gen- 
neral Land Office, states. that there is no clerical 
force available for making a search of the records of 
this office to find how many patents have been issued 
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for mining claims located wholly or in part by cor- 
porations. Neither can persons, not officers of the 
bureau, be allowed access to the files for such a 
search as you suggest.“ It will thus appear that 
the full extent of this practice cannot be here shown 
to the Court, but it is before the Court that no dif- 
ferent construction was at any time, since the pas- 
sage of the act in 1872, put upon it by this Depart- 
ment 
The plaintiff's grantor, a domestic corporation, 
relying upon this construction and practice of the 
Department, joined in the location of the Vallejo. 
Now, when its right to so locate is challenged ona 
construction of the statute opposed to that given by 
the Interior Department, and upon which latter 
construction it may be assumed to have relied, 
it and its assigns may fairly invoke in a Court 
of law that contemporaneous construction; and 
if it now appear that the statute itself is not 
free from ambiguity, the construction given by the 
Department, and on the faith of which corporations 
located, should control, and in the language of this 
Court, in 113 U. S., turn the scales in favor of this 
construction. 
ln the amendment to the original complaint it 
was alleged, as has been noticed, that the interest in 
the Vallejo lode here sued for, was located by the 
Josephine Mining and Prospecting Company, and that 
this company was organized and existing under the 
laws of Colorado, for the purpose of acquiring title 


to mining property. It is then further alleged that 
each and every member of the corporation was a 
citizen severally and individually qualified under the 
laws to make such location. While this latter alle- 
gation will serve to shaw in strong colors the fallacy 
of any construction other than that here contended 


for, we do not especially rely on it as affording ground 


for reversal in this case any more than we do on the 
allegation alone of citizenship of the corporation 
itself. It would seem strange indeed, if a number 
of persons, all of them competent to make this loca- 
tion, could not through unison and the agency of 
this corporation do that which any or all could do 
for themselves. But we ask the decision of the 
Court fairly and fully on the question raised by the 
demurrer to the complaint,’ can this corporation, 
organized under the laws of one of the States of the 
United States, regardless of the citizenship of its 
members, locate a lode mining claim? Is not such 
a corporation, on bare showing of its corporate ex- 
istence by its charter, as stated in section 2321, R. 
S. entitled to all the rights of location and patent 
guaranteed by said statute to natural-born citizens? 


We have full faith in this proposition and sub- 
mit that it is wholly unnecessary to go back of the 
charter and show that the members were citizens, 
severally qualified, as averred in the amendment. 
But were there any doubt as to the first proposition, 
there could not be as to the second. The act of 
Congress gives citizens the right to locate and 
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patent. It does not limit the form or manner in 
which two or more shall go upon the public domain. 


explore and locate. For aught contained in the 


statute they may go upon the ground and locate by 
an agent. and whether these two or more call them- 
selves partners, an association or a corporation. 
whether they are bound together as to such 
interests by an agreement of partnership or associa- 
tion, or a charter, so long as they are ciigeus these 
matters are between themselves and do not affect 
their rights as citizens under the statute to make 
locations. 

Again, the United States statute permits citizens 
to locate under regulations provided by miners’ cus- 
toms, local rules, etc., not inconsistent with the laws of 
the United States. As will be seen next hereafter the 
laws of Colorado authorize mining corporations to ac- 
quire title to mining property by location ; hence the 
right being conferred by Congress upon citizens, and 
the additional right, which is not inconsistent with the 
law of Congress, being conferred by the law of 
Colorado on these citizens to form a corporation, 
and through it acquire title by location, would fur- 
nish authority at all events in this particular case for 
the Vallejo location. 


It is alleged in the complaint that there was a 
full compliance upon the part of plaintiff in error 
and his grantor company with the laws of the State 
of Colorado, as well as of the United States. As 
has been stated, the right to recover in this action 


and the right of a corporation to locate is predi- 
cated on the statute of May 10, 1872, and not on 
any State law, local law or rule. However, in this 
case, the law of Colorado supports the view here 
taken. ; 

Section 84 of chapter 19, General Statutes of 
Colorado, 1883, entitled ' Corporations” says: 
“Any ore reducing, mining or tunneling company 
organized under the provisions of this act shall have 
the power to acquire, by purchase or otherwise, min- 
ing property and work, mine, tunnel and develop 
the same, etc., etc. 

This, treated as in furtherance of the act of 
Congress, clearly gives the right to Colorado cor- 
porations to acquire public mineral lands by appro- 
priation, i. e. by location. A corporation does not 
take by descent; the word purchase includes all 
other common law modes of acquiring title, hence 
acquiring otherwise must mean under the law 
by appropriation. 

Hence, in this case, under the averment in the 
amended complaint that all the members of the cor- 


poration were citizens, the authority under the law 
of Colorado for this corporation to acquire title by 
location, and this latter provision not being incon- 


sistent with the act of Congress, it would seem clear 
these citizens, through the means of this corporation, 
might avail themselves of their rights as citizens 
under the act of Congress to join in this location. 
But, as stated, we believe evidence that the corpora- 
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tion was organized and existing under the laws of 
Colorado to be sufficient proof of citizenship under 


the act of Congress. 


We might prolong this argument by citing 
authorities having at least indirect bearing on views 
here presented, as well as to further analyze and 
compare the provisions referred to, but after all is 
said and done the question resolves itself into a con- 
struction of this act of May 10, 1872, and it is probable 
no further argument we can make will be of service 
to the Court or strengthen the position of plaintiff 
in error. It is believed, as the result of careful 
search as well as the admission of Court and coun- 
sel below, that the question has not heretofore been 
directly passed upon, at least by any Court whose 
opinions are of record. Plaintiff in error submits 
that this fact alone argues well for his position, as 
there has been no doubt expressed in a Court in 
some seventeen years of the construction of this 
statute, notwithstanding the many locations known 


to have been made. Again, it may be said, before 


closing, that the case at bar is important, not only 
because the mining claim involved is of great value, 
but because of the many other titles based on 
patents and location certificates, which will be di- 
rectly affected by the result in this case. 


Believing that those titles, as well as the title 
here in dispute, were based and founded on a true 
construction of the law, we rest our case with much 
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confidence that this Court will sustain our posi- 


tion. 


Respectfully submitted, 


HUGH BUTLER, 
Attorney for Plaintiff in Error 


APPENDIX. 


Believing that the proceedings of Congress 
afford information on the question whether or not 
in passing this Statute there was any additional 
recognition of miners’ customs, and especially 
that claimed against us of corporations acquiring 
locators’ titles and proceeding to patent, we have 
appended in form for the convenience of the Court, 
a brief history of the legislation. resulting in the Act 
of May 10, 1872, consisting mainly of extracts from 


the Congresstonal Globe. 


A bill was introduced by Mr. Sargent in the 
House of Representatives January 15th, 1872 as 
H. R. No. 1016, to promote the development of 
the mining resources of the United States; it was 


read a first and second time, referred to the com- 
mittee on mines and mining and ordered to be 
printed.” (P. 395, Congressional Globe, Part 1, 
2nd Sess. 42 Cong). On January 23d, the bill was 
reported back from the committee with the recomen- 
dation that it do pass. The bill was read and a full 
summary of its provisions will be found on page 
532, same Congressional Globe. In its first sec- 
tion it provides that all valuable mineral deposits in 
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lands belonging to the United States, both surveyed 
and unsurveyed, are hereby declared to be free and 
open to exploration and the lands on which they are 
found to occupation and purchase by all persons, 5 
under regulations prescribed by law. and according 
to the local customs or rules of miners in the several 
mining districts, so far as the same are applicable 
and not inconsistent with the laws of the United 
States. In its sixth section, it provides that a 
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patent for any land claimed and located for valuable 
mineral deposits, may be obtained in the following 


manner: Any person, association or corporation 
having claimed and located a piece of land for such 
purposes, not exceeding in extent the area pre. 
scribed in this act, who has or have complied with 
the mining regulations, when any such exist at the 
place of location by the custom of miners, and with 


he Aed 


the terms of this act, may file in the nearest land 


office an application for patent, under oath, showing 


such compliance.“ 


“Mr. Maynard: I desire to make inquiry of 
the gentleman from California (Mr. Sargent ). 


This bill, so far as I am able to judge from the 
reading of it, seems to introduce a change in the 


policy of the Government with regard to mineral 
lands. I judge from its character that it is an im- 
portant piece of legislation etc.“ ° ° 1 
wish the gentleman from Caliſornia who certainly 
understands this subject, would oblige us, or some 


of us at least, by stating the reasons for these im- 
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portant changes. The House will vote more intel- 
ligently on the bill aſter such an explanation. 


‘Mr. Sargent: I will endeavor to explain the 
bill if gentlemen will give me an opportunity. 
The bill does not make any important changes in 
the mining laws as they have heretofore existed. It 
does not change in the slightest degree the policy 
of the Government in the disposition of the mining 
lands. ° * 1 The changes made by 
the bill are principally those which relate to the legal 
question involved ; in other words, to the application 
of the law so as to facilitate the miners obtaining 
their title in cases where heretofore their right to 
title has been recognized. 1 922 eee 
sir. this legislation was originally an experiment. 
In 1866. when the original quartz law was passed. 
the question was fiercely debated whether it was 
worth while ſor the Government to sell the mineral 
lands of the United States. Some thought, or had 
some idea of a royalty belonging to the Government 


on some principle growing out of the constitutional 


right to regulate its coinage, it ought to keep con- 
89 98 * 


trol of the precious metals, etc. 
Now, a!though the legislation of 1866 was extremely 
imperfect in the machinery, which since that time we 
nave been trying to improve so that it may be easier 
for miners to avail themselves of the benefits in- 
tended to be conferred upon them by law, yet it 
showed to discoverers that that system was correct. 
4 4 4 In 187 4 # 4 we 
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improved the machineny of the bill and extended the 
principle to Placer claims ° ° ° The 
law is now going into general operation, We are 
inducing miners to purchase their claims, so that 
large amounts of money are thereby brought into 
the treasury of the United States, causing the miners 
to settle themselves permanently, to improve and 
establish homes, to go down deeper in the earth, to 
dig further into the hills and in every way to improve 
their own condition and to build up communities 
and cities where they reside. 


This bill simply oils the machinery a little. It 
does not change the principle of the law ; it does not 
change tenures; it simply provides the testimony 
shall be more easily taken, fees reduced and 
generally deals with matters of that kind.“ 


The bill was then passed after third reading and 
sent to the Senate. 

On April 16th, 1872 (Page 2456 Part 3, 2nd 
Sess 42d Cong) the Senate Committee on mines 
and mining reported ‘an amendment to strike out 
all after the enacting clause of the bill and in lieu 
thereof insert the following.” Then follows in 
almost the exact words and in the same subdivisions, 
a bill the same as the statute of May roth. 1872. 
The first section is the same as the present law, 
changing the House bill from “persons” to 
‘citizens of the United States and those who have 
declared their intention to become such.“ retaining 
the language of the House bill at the beginning of 


Section six, concerning patent to “any person, 
association or corporation,” and adding to the end 
of the seventh section what was not in the seventh 
section or anywhere in the House bill,--** Proof of 
citizenship under this act, or the acts of July 26th, 
1866 and July gth, 1870, in the case of an individual, 
may consist of his own affidavit etc., etc. Being 
the same as is now found in the act of May roth, 
1872 in the 17 statutes at large, 91. 


In the Senate, Mr. Stewart said: With the 
consent of the senator who reported the bill, I wish 
to state that in the first instance miners legislated 
for themselves. Congress finally in 1866 passed a 
bill involving many of the principles of this bill and 
from that time to this the land office has been 
operating under it and for the last three years we 
have been attempting to codify and bring it intoa 
shape that will be satisfactory and more certain and 
correct abuses. * * ” Those familiar 
with mining rules have had a great many meetings 
over this bill in connection with the committee on 
mines and mining, and the result is a codification.” 
After some trifling amendments the bill, as reported. 
was read a third time and passed. On April 17th, 
1872, it was received in the House from the Senate 
(P. 2520) On April 29th, 1872 ( Page 2897, part 
4. 2nd, Sess 42d Cong) the bill as received from 
the Senate was discussed in the House. Mr. 
Sargent said: The amendment which comes from 
the Senate is in the form of a substitute, yet the 
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variations from the bill as passed ſrom the House 
are very trifling. I will say that the original bill was 
reported in this House unanimously from the com- 
mittee on mines and mining and after an explana- 
tion was passed without a division. In the Senate. 
the committee on mines and mining and the dele- 
gates and members of the House ſrom the mining 
Territories and States, aided that committee in per- 
fecting the bill and improving its machinery. The 
bill is now entirely satisfactory to every delegate 
and every member from the mining States and 
Territories, as well as to the committee on mines 
and mining of this House. The substitute can be 
read at length if it be desired. yet the amendments 
are really merely verbal except as to one or two 


points upon which I can make an explanation.” 


“The House bill provided that any person 
might take up a mining claim. The Senate has 
struck out the words any person and substituted 
any citizen of the United States or person who has 
declared his intention to become such.“ We are 
satisfied with that modification. Another amend- 
ment of the Senate reduces the length to which a 
quartz claim may extend from three thousand to 
fiſteen hundred ſeet. We assent also to this. We 
are satisfied that a quartz lode of fifteen hundred 
feet will be perhaps as much as any company can 
profitably work. * * These are all the 
substantial variations of the Senate substituted from 


the House bill and I ask that the amendments be 
concurred in. The substitute was read at length, 
(page 2898) the amendment of the Senate was 
concurred in, and the bill passed and the present 
statute enacted. 

The remarks of Mr. Sargent concerning the 


* 


change from person to “citizen” are all which 


are given in the G/ode with respect to the question 
as to who may take up a claim; but these, in con- 
nection with the Senate amendments are significant. 
The original House bill provided that any person 


might explore and purchase these mineral lands and 
while providing that under that grant to any person 
that any person, association or corporation who 
might locate, might proceed to patent etc., contained 
no provision as to proof of citizenship. The Senate, 
while retaining the provision in section six, that any 
person, association or corporation authorized to locate 
might proceed to patent, changed section one so 
that instead of any person,” only citizens might 
locate and purchase, and added to section seven the 
provision of the present law, that proof of citizen- 
ship should consist in the case of an individual of 
his own affidavit. in the case of an association, of 
the affidaxit of the agent and in case of a corpora- 
tion organized under the laws of the United States 
or any State or Territory thereof, of its charter or 
articles of incorporation. These amendments in 
section one and section seven it is manifest have re- 
lation one to the other. When the Senate struck 
out person and inserted: “citizen,” it added the 
further provision in explanation of its use of the 
word “ citizen.“ 
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ALEXANDER B. McKINLEY, 
Plaintiff in Error, 


VS. 
JEROME B. WHEELER, Er At, 
Defendants in Error. 


Brief for Plaintiff in Error in Reply. 


A careful consideration of the points and argu- 
ments of counsel for the Aspen Mining and 
Smelting Company, made in behalf of defendants in 
error, will not, we respectfully submit, impair or 
lessen the controlling force of those considerations 
of the law urged in behalf of the plaintiff in error, 
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although counsel have so ſully and with evident care 
and skill presented what may be said in support of 
their position. 

It was urged principally, in our former brief, (1) 
that the policy of the Government in regard to these 
mineral lands, (2) a fair construction of the statute 
of May 10, 1872, with a view to ascertaining the 
intention of Congress therein respecting corpora- 
tions, and (3) contemporaneous construction by the 
Executive Department of the Government—all 
favored the right contended for by the plaintiff in 
error. Counsel for defendants urge directly oppo- 
site views on each of these heads, and it may be prof- 
itable to briefly review their points thereunder. 


With respect to the policy of the Government, 
counsel insist that it isas mucha part thereof to pro- 
mote the development of agricultural and other 
lands, including coal lands, as it is to develop these 
mineral lands; on the assumption apparently that 
it is equally the interest of the Government to give 
value to all its property. But the distinction we 
contend for is not the less true, that different con- 
ditions surround the two classes of lands. The one 
may be received from the Government as it is, and 
has value, and with the exception of some unfavored 
localities, needs naught but the ordinary improve- 
ments incident to use of private property to make it 
of value and worth the having. The other needs 
the co-operation of the recipient as well as the gift 
of the Government to render it of value. The Gov- 
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ernment gives the right of entry, and the recipient is 
“to develop.” Webster defines develop to 
free from a cover or envelop, to disclose or make 
known, etc.; Sy. to uncover, unfold, lay open, dis- 
close, exhibit, disentangle, detect.” ‘Promoting the 
development,’ as used in the title, of the Mining Act, 
and the decision in 3 Otto, has a definite and prac- 
tical meaning, and is used in no general sense re- 
garding the enhancing of values or the multiplica- 
tion or enlargement of uses. It is significant as 
being used in connection with this class of lands, 
and not, so far as we are informed, with regard to 
others. The letter of Senator Stewart, in the ap- 
pendix to defendants’ brief, is authority for the state- 
ment that to add this wealth, so locked in the earth, 
to the wealth of the country requires the time, the 
labor and the capital of the producer often in extent 
and amount approximating the values produced. 


And with these conditions existing the Gov- 
ernment offers possessory right and title to 
those who in good faith so develop these resources ; 
it is immaterial in this view and in the attainment of 
this end, whether the development be done by an 
individual, association or corporation—with the sole 
proviso that it be an association or corporation 
domiciled in this country ; for of course it would be 
of little or no benefit to the Government or the peo- 
ple to have these resources developed by residents 
(whether citizens or corporations) of other countries 
and for their own use. 
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In “The Public Domain, its History, etc., 1883.“ 
prepared in pursuance of Acts of Congress, printed 
at the Government Printing Office, in the year 1884, 
on page 324, is found the following : 

“The policy of the United States in relation to the 
sale and disposition of the mineral lands of the public 
domain—beginning with its reservation of portions of the 
metal therefrom, next occupancy rights, then leases, followed 
by public offerings and private entry and sale thereafter 
culminating in the several mining acts of 1866, 1870 and 
1872—now permits their free exploration and development 
by citizens, or persons who have declared their intention to 
become citizens; and a nominal price for the lands ( placer 
$2.50, and quartz, gold, silver, cinnabar, or other valuable 
deposit $5 per acre) is charged should the owner of the 
possessory title desire to procure a fee simple title. This 
price barely covers expenses of making title on the part of 
the United States. The material wealth added to the cir- 
culating medium by extraction from the earth through indi- 
viduals or corporations, together with costs of mining and 
extraction, and the great and dangerous risks to fortune 
caused thereby, are considered equivalents for the value of 
the land. The United States protects exploration and de- 
velopments by the miner on the public domain. As an evi- 
dence of the liberality of the nation in this respect, coal 
lands are sold at from $10 to $20 per acre. Twenty acres 
of coal land at $20 per acre cost the purchaser $400, while 
twenty acres of lode mineral land on the Comstock lode at 
$5 per acre are sold for $100 and, as in the case of the 
Consolidated Virginia and California mines, may yield more 
than $60,000,000.” 

II. 
The statute itself: It being incumbent upon 


counsel to advance some explanation or argument 


46 


—5 — 


with reference to the use of the word corporations 
in the statute, they urge, as was anticipated aſter 
the decision of the learned Court below, that the 
right to patent is thereby given, but no right to 
locate ; the right to patent being in recognition of a 
custom asserted to have been then in vogue, of 
corporations acquiring locators’ titles and holding 
possession thereunder. Counsel elaborates upon this 
argument, but before noticing the various details, 
it may be observed that there are one or two short 
sentences in the statute which in themselves com- 
pletely overcome counsel's argument, to our mind, 
and these are passed over by counsel without ex- 
planation. It is argued the statute recognizes the 
right of corporations to patent but u to locate. Sec. 
2325 tells how a patent may be obtained and dy 
whom. } 

„Any person, association or corporation authorized to 
locate a claim under this chapter * * mayfile * * 
application for patent.” 

In the first place is a corporation elsewhere in 
said statute authorized to locate or intended to be 
included among those so authorized? If not, then 
a part of the language of said section is surperflu- 
ous—-a construction which must, if possible, be 
avoided. 


Next, who may patent? Any person, associa- 
lion or corporation (mark the qualification) author- 
ized to locate! Clearly if there be no corporation 
authorized to locate, there is no corporation which 


* 


can obtain pafent. Nowhere else is the right to 
obtain patent mentioned, and aside from the fact 
that we must find express .authority in the statute 
we may apply the maxim quoted by defendant 
expressio unius est exclusio alterious, to this lan- 
guage, and we learn any corporation not authorized 
to locate cannot obtain patent. If no corporation 
can obtain patent, nor locate, the use of the words 
not only in this section but elsewhere in the act are 
rendered wholly superfluous. These words are so 
manifestly clear and unambiguous as to force their 
attention on even a casual reading of the statute ; 
yet counsel content themselves with this reference— 
‘and as we have already seen the phrase any per- 
son, association or corporation authorized to locate 
a claim,’ etc., was originally incorporated in the 
House Bill and must be construed in connection 
with the express changes which were made therein 
by the Senate.“ (p. 15-16 deft brief.) But a pe- 
rusal of the brief will fail to disclose any other 
direct reference to these words, or any explanation 
to controvert the proposition that such expressions 
are either utterly meaningless (as to corporations) 
or else that corporations may locate: or again, that 
this is the only authority for corporations patenting 
and this right (by this language) is limited to cor- 
porations authorized to locate. 

But let us see what further counsel offers to 
support defendant's contention that Congress in- 
tended only to allow corporations to patent and not 
locate. 


My 
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fFirst—After quoting Senator Stewart, defend- 
ant says : 

“This statement coupled with the reference which 
“section 7 makes to the acts of 1866 and 1870 clearly in- 
“ dicates that it was intended to give to corporations which 
“had acquired mining claims from the locators thereof 
“prior to patent, to go forward and secure such 5 if 
“ desired.” (P. 14.) 

Second—-Again (p 15) after citing authorities to 
show that the possessory title has been treated by 
this Court as property which a corporation could 
buy, counsel say. Hence, since a corporation 
might buy before patent, it is given the right to 
complete title to the thing bought. This right is all 
it has under the statute.” | 

Third—And again, on pages 16 and 17, coun- 
sel dwells on miners’ rules and customs to show 
apparently the alleged practice which Congress 
sought to recognize of corporations buying from 
locators, and the absence of any custom of corpor- 
ations directly locating. 

We desire to call the Court's attention to the 
fact that counsel largely, if not wholly, assume the 
most important premise on which their deductions 
are founded, namely, the custom of corporations 
purchasing and holding possessory title, but soft of 
locating and so acquiring possessory title. It is not 
shown by evidence, even of an ex parte character 
in this proceeding, or by decisions of Courts or rec- 
ords of the Interior Department or public history, 
or otherwise, that the custom was as asserted by 
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counsel; and to show that counsel's position in this 
respect is mere assertion, we reproduce whatever 
bears, in their brief, on this subject. 


“ We venture the assertion that no attempt was ever 
made prior to or under the acts of 1866 or 1870, to discover 
or locate a mining claim in the name of a corporation, or 
that if such attempt was made the records of the General 
Land Office give no account of it.“ (P. 10.) 

A desire to restrict the right to locate a mining claim 
to those who enjoyed it under the rules and regulations of 
miners.” (P. 13.) 

Further with respect to miners’ rules and dis- 
tricts : 

“It is safe to say that none of them, although scattered 
all over the Western States and Territories, contain a line 
which recognizes the right of a corporation to locate a min- 
ing claim.” 

The meetings at which these codes were framed were 
not attended by authorized or other corporation agents, nor 
could the corporation vote on their adoption or rejection.” 

“ There is not an instance, we venture to say, under 
these rules in these districts, where a location was ever 
made otherwise than by the miners or such of them as were 
citizens, native or naturalized.” 

“ Since May 10, 1872, and up to the year 1885, eighty- 
one additional districts were formed, which adopted rules and 
regulations for their government. In none ofthese, so far as 
our examination has extended, are there any expressions 
indicating a recognition of the right contended for by the 
plaintiff in error. (P. 17.) 

Not only will it be seen that these are mere as- 
sertions in which counsel may be entirely in error, 
but plaintiff, in his brief, makes reference to a con- 
trary state of facts, as shown in the exhibits on 


- . ~~ — — — . — 1 
= et ——— Alma 


— — 
= — — line 


~ —— — —— Arr 


= Ga 
motion to advance this cause. This showing 
on behalf of plaintiff, although ex parte, professes 
to be the record evidence in part, and the 
rest the sworn statements of disinterested parties, 
some of them officials, presumably having knowl- 
edge. so they are certainly entitled to more weight 
than the mere surmises of counsel. Counsel insist that 
the Court will not base any conclusions on such show- 
ing, which is not a part of the record from the 
Circuit Court. It is of course to be regretted that 
the facts do not appear in such way as to have a less 
doubtful Status in the discussion; but may we not 
fairly insist in return that defendants’ contention— 
and one so vital in their case—is in.an even less 
favorable light on this question of fact—being as it 
is without other support than the assertions herein 
reproduced? The learned Court below erred, as 
we respectfully submit, in its conclusions as to these 
customs, and there was naught of evidence before 
it to inform Court or counsel as to the true facts. 
And as we think the Court's conclusion, founded on 
a personal experience alone, has been here followed 
by defendant without additional support of any kind, 
while plaintiff, to meet the assumption thus injected 
in the case, has at least presented some evidence 
from disinterested and official sources; and this 
evidence in extent and character is such as to entitle 
it to at least some little weight whenever it comes 
in question in this discussion. 


We submit, therefore, counsel fail to show there. 


was any custom in existence needing the recognition 
of Congress as contended. 

As to corporations buying, after the Courts de- 
cided the possessory title was property, that is of no 
special significance, as it might exist in complete 
harmony with the further fact that other corporations 
were acquiring title by /ocation ; or again, the decis- 
ion of the Courts is no evidence here, ( but on the 
contrary there is a naked assumption by defendants) 
that only ¢hereafter corporations acquired rights 
from locators and there became the necessity for 
provisions in the law such as claimed by defendant. 


Counsel attaches significance to the reference 
to the laws of 1866 and 1870, in connection with 
proof of citizenship, saying as corporations could 
not locate under these acts, it is apparent proof of 
citizenship. applied only to proceedings to patent. 
Counsel says under these acts corporations were 
powerless to locate claims: may we not go further 
and say, according to counsel's own argument, that 
corporations were also themselves “ powerless to 
obtain patent the latter right being first as- 
sured according to counsel by the act of 1872? 
Hence, the provision as to proof of citizenship 
was superfluous as to the acts of 1866 and 1870 
so far as corporations were concerned, both as 
to location and patent. We should avoid this 
result ; therefore, is it not more reasonable to con- 
clude domestic corporations were not barred by the 
acts of 1866 and 1870, although not expressly men- 
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tioned ; and Congress intended only to make perfect 
the machinery, and therefore, that as to locations 
made or then being made under the acts of 1866 
and 1870, ( before the new act in any wise super- 
ceded them,) the locator and ‘patentee could, when 
thereafter necessary, show their citizenship in the 
same manner concerning rights claimed under these 
acts as under the new act thereafter to take effect. 


III. 

With regard to the aid to the construction 
afſorded by the Congressional debate on the bill, it is 
not clear whether counsel concede that a corporation 
might have located. as the bill was originally intro- 
duced in the House. But counsel state, at least 
inſerentially as we understand. that. the words, any 
person, association or corporation authorized to 
locate.“ which were in the original House bill and 
retained in the Senate substitute: had a significance 
in the original House bill which they did not retain 
in the Senate substitute: and these words 
now are either superfluous, or if not, then of little 
meaning, and exactly what is to be held as to them 
counsel does not venture a suggestion, as we have 
hereinbefore observed. In accounting for their 
presence now counsel say, (p. 13.) With the ex- 
ception of the clause at the end of section 7, regu- 
lating the method of proof of citizenship, that sec- 
tion together with section 6 and 11, as originally 
introduced, were incorporated in the Senate substi- 
tute, and it is quite probable that the radical modi- 
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cation of section 1 was deemed sufficient to confine 
the right to locate to citizens alone. It is not sur- 
prising that these clauses should have been inserted 


in the House bill; they still appear, because the 
framework of that bill was used in the construction a 


of the Senate substitute.” 


Now what was this radical modification” and to 
what extent was the effect of these words destroyed 
thereby ? 

“In section 1 of the House bill the Senate 
struck out the words ‘any person’ and substituted 
‘any citizen of the United States and those who have 
declared their intention to become such.“ (De- 
fendants’ brief p. 11, 12, and p. 2897, part 4, Cong. 
Globe, 2nd Sess, 42 Cong.) The Senate retained 
section 6 as in the House bill: Any person, asso- 
ciation or corporation authorized to locate a claim 
under this chapter.“ etc; and added to section 7 
( what is $2321 in the revised statutes.) Proof of 
citizenship, under this chapter.“ etc. 

Now why or wherein should the change from 
person to citizen in section 1, destroy the 
effect of the words in section 6. corporation author- 
ized to locate under this chapter? If a corporation 
was included when the grant was to “ persons,” then 
when the change was made to citizens the most 
that could be said would be that the corporation, 
instead of being simply composed of persons.“ 
must be composed of citizens: and this view (of 
individual citizenship of members,) might be urged 
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with some force, did not section 7 provide that citi- 
zenship may be shown by the charter of the cor- 
poration And again, if it be said person might 
include corporation.“ (Sec 1. R. S., U. S.) while 
citizen cannot be so construed then we ask why 
did Congress not strike out the word “corporation” 
wherever it occurred, with its sponsor person 
when the latter was eliminated. But instead, Con- 
gress retained the word corporation and added with 
respect to the word “citizen,” which it then inserted 
in lieu of person: “proof of citizenship may 
— in the case of a cor por- 


alion. etc. 


IV. 


On the question of contemporaneous construc- 


tion couns el contend that what construction there 
has been is in their favor; that there is no construc- 
tion in our favor and the matter on which we base 
this part of our argument is #of construction and 
has no place in this discussion. They say: 

“ This plea is based, not upon the record, but upon the 
affidavits and letters accompanying a motion to advance the 
cause. This ingenious method of supplementing the sup- 
posed deficiencies of the record, etc. 1 * 1 
We hardly suppose the Court will heed these c parte state- 
ments filed in the cause, not for the purpose of aiding it in 
reaching a correct conclusion, but to secure its early hear- 
ing.” 

Counsel do not assert the matter on which con- 
struction favorable to them is based is matter of 


record in this case, but say: 
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„It is proper, however, for the Court to take judicial 
notice of the policy of the Interior Department as outlined 
in its official circular to subordinates, and its decisions 
rendered from time to time as becomes necessary in the 
transaction of its business.” Page 19. 

The italics are ours. Does it not then become 
simply a question of this kind: (1) What, if any- 
thing, was the construction put on the act by the 
Interior Department: (2) what is the authenticity or 
public nature of the evidence of such construction 
before this Court? 

Considering these in their inverse order: The 
circular reſerred to by defendants is doubtless a part 
of the public records, obtainable by any one. Now 
eliminating for the present from _ plaintiffs’ 
showing the affidavits of Registers and others, 
taken by plaintiff on this motion, let us consider 
only the evidence from the Interior Department. 
A part of this consists in the official correspondence 
between the Commissioner of the General Land 
Office and the Secretary of the Interior and be 
tween the Secretary of the Interior and the At- 
torney General. The exhibits offered by plaintiff 
are certified copies of these furnished by other off- 
cials as copies of publicdocuments. These, at least, 
then are not e parte statements in the sense that 
they were procured by and on behalf of plaintifl. 
They are the public and official statements of the 
Interior Department declaring what its construction 
of this statute is and has been. If the case were 
disposed of now without the decision of this Court, 
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and the Interior Department continued to patent 
such locations, could not any corporation ten years 
hence, when challenged as to its right of location, 
offer to this Court the corresponcence referred to, 
taken from these departments, as to what the con- 
struction was in 1886? 

Necessarily these statements are somewhat of 
a negative character: but it is apparent that when- 
ever an application for patent was received at the 
Interior Department based on a location made by a 
corporation it was necessary to put a construction 
upon this statute, for the department had to decide 
whether the location by the corporation was valid or 
invalid; if it did not question it,” it necessarily 
put on the statute the construction we contend for, 
because it approved the application and therein 
held the application by the corporation valid. 


But, after all, the substantial question is, in 
order to invoke the doctrine of contemporaneous 
construction, has an Executive Department in its 
routine work construed this statute and has this con- 
struction been of some years standing? Not, “have 
we the dest evidence of any such construction?“ 


And on this, we respectfully submit, it must be 
apparent to the Court that the Interior Department 
has patented such claims: that in so doing it neces- 
sarily passed on the question of the right of the 
corporation to locate, in the act of granting the 
patent ; that this construction has been uniform and 
uninterrupted. And we further submit, with refer- 
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ence to what is shown by purely ex parie statements, 
that no one can doubt, if the statements be true, 
that there have been a large number of such loca- 
tions. And that they are true and correct is highly 
probable, considering the official source from which 
they emanate, largely, and the instances being mat- 
ter of record. The records are open to defendant 
in error, and the data in the motion such as easily 
verified or disproven. 


Plaintiff is without other procedure in which to 
lay these facts before the Court. If the facts exist, 
cannot they be shown in some way? Suppose 
that it were true that ninety-nine out of every one 
hundred locations were made by corporations and 
the Interior Department was and had been for years 
patenting them “without question.” Yet the question 
in the case at bar is presented by demurrer to com- 
plaint without opportunity for evidence on this or 
other point. Could such notorious contempor- 
aneous construction exist and plaintiff be deprived of 
the right to show the fact tothis Court? And if not, 
how else, under the circumstances, could the matter 
be shown ; or how brought here on the record from 
the Circuit Court ? 


Betore leaving the subject of contemporaneous 
construction it may be said with reference to the cir- 
culars of the Interior Department, on which defend- 
ants predicate their claim to the benefit of the same 
doctrine, that at most these supply an zx/ference in 
favor of defendants that only natural persons 
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and not artificial may locate, etc. But even this 
may be disputed, and whatever force as a negative 
statement by the department the circular may have, it 
is utterly destroyed when it appears the department, 
on a direct presentation of the question, acted oth- 
erwise. 

In the case of the Sierra Nevada Silver Mining 
Co., vs. the Union Con. S. M. Co. p. 202 Sickels 
Mining Laws and Decisions—a decision by Com- 
missioner Williamson of the General Land Office,. 
it would appear that locations were made by both 
those corporations. It is said: | 


“ The facts, as appear from the records and files of this 
“ office, are as follows, viz: That the premises described in 
“said patent were located by the Union Gold and Silver 
„Mining Company (of which the Union Consolidated Silver 
Mining Company is the legal successor) June 10, 1859, and 
record of said location was made July 4, 1859, according 
to the mining laws then in force. Application for patent by 
said eed was filed in your office August 10, 1868. 
On the twenty-seventh of May, 1874, 
the said Union Gold and Silver Mining Company conveyed 
by deed to the Union Consolidated Silver Mining Company 
the premises described in said application, which last named 
company completed the proofs required, and on the seven- 
teenth of August, 1875, made entry of said claim. On the 
same day the register transmitted the papers to this office 
and a patent was issued September 28, 1875 (as hereinbefore 
stated) to the said Union Consolidated Silver Mining Com- 
pany for the premises, and said patent was duly transmitted 
to the local office and delivered to the warren of 
said company. * Ve * . 
„By the application of the Sierra Nevada Silver Mining 
Company, now under consideration (made to this office as 
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“ stated December 16, 1875.) the following facts have been 
disclosed, viz.: 

“That the Sierra Nevada Silver Mining Company 
“located and recorded under the mining laws of June 22, 
“1859, giving a description which embraced the ground in 
“ dispute between the two companies, being the northerly 
“ 298 feet of ground embraced in the patent which has been 


issued to the Union Consolidated Silver Mining Company.” 


The question of the right of a corporation to 
locate was not in dispute in this case and the fact of 
these locations in this instance appear incidentally. 
The right of a corporation to locate not having been 
directly in issue in any case, but having been acqui- 
esced in and passed in silence wherever it arose, it 
is difficult to find instances in the books where the 
facts as to location are mentioned, and this instance 
has but accidentally come under our notice. As 
shown in the former brief and the exhibits in motion 
to advance, exact information from departmental 
sources, is beyond our power to produce. 


This instance above is significant in view of 
counsel's contentions, in this: that here are loca- 
tions by corporations prior to 1872, something which 
counsel insist was unknown ; and again application 
was made ior patent by these corporations in 1868. 
under the act of 1866, and before the passage of the 
act of 1872. Counsel say that unquestionably the 
first authority for even patents to corporations was 
in 1872. Yet there seems to have been a contrary 
impression or custom in this instance, in 1868 ; and 
it will be noticed this case arose in Nevada, where 
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mining was the chief industry, and it may be as- 
sumed these customs were as well-settled and 
grounded as anywhere. And both these applications 
were evidently entertained without question of the 
right of the corporation to make them, and entry 
thereon made by the local land office August 17, 
1875, and patent issued by the general land office 
September 27, 1875. As the right to locate was 
certainly no greater before 1872 than afterwards, 
and the act of 1872, in regard to citizenship, refer- 
ring to corporations in the same connection under 
the acts of 1866 and 1872, it may be regarded that 
the department in this instance, in 1875, put a con- 
struction on the mining laws as they hen existed, as 
to the validity of a location by a corporation; that 
construction being by acquiescence,.and approval 
without question. 


V. 

In our former brief (p. 32 34) with reference 
to the amendment in the complaint to the effect that 
the members of this corporation were citizens, we 
contended that a true construction of this statute 
allowed this corporation to locate independently of 
the citizenship of its several members ; nevertheless, 
if we were compelled to and did show that the mem- 
bers were severally qualified, there ought to be no 
question on the plaintiff's right in this suit. We 
find no direct reference or answer to this in defend- 
ant’s brief, other than this language: 
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„For some reason, best known to the plaintiff in error, 
the complaint to which defendants’ demurrer was originally 
sustained was amended so that it appears the Josephine 
Company was a Colorado corporation, and the members 
comprising it were citizens of the United States. The ad- 
dition of this averment, if our view of the law is correct, to 
say nothing of the argument of the plaintiff in error upon 
proposition, is of no importance, since if corporations are 
not included within the recitals of the Federal Statutes re- 
lating to the mineral domain, it is immaterial whether the 
corporation whose act is here challenged, was organized 
under our own or the laws of some sister State, and since 
the presumption which counsel insists must apply to the 
citizenship of all the stockholders of a corporation is claimed 
to be conclusive. No additional argument was submitted 
by either side upon the demurrer to the amended complaint 
and it was sustained for reasons presented at the outset.” 
(Deſ ts brief, p. 2.) 


It is true no additional argument was submitted 
on the amended complaint, but the reason was the 
learned Court stated in answer to counsel's sugges- 
tion of the amendment, that the additional matter 
would not change his views on the question, viz., the 
validity of this location; the amendment was per- 
mitted, however, that the record might present to 
this Court the full question. 


What is stated in defendants’ brief, as above, is 
no answer to this phase of the question. Defend- 
ants attempt to shield themselves behind the “ in- 
corporation question, and simply say that a cor- 
poration cannot locate, and there can be no conclusive 
presumption of citizenship as we contend. But they 
are silent when we offer to remove the mask of this 
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corporation, and waiving the benefit of any presump- 
tions disclose the actual citizenship of the persons 
who sought to acquire this property by this location. 
There were natural persons back of this corporation, 
as in all such cases. 


“While a corporation may, from one point of view, be 
considered as an entity without regard to the corporators 
who compose it, the fact remains self-evident that a corpor- 
ation is not in reality a person or a thing distinct from its 
constituent parts. The word “corporation is but a collect- 
ive name for the corporate members who compose an in- 
corporated association ; and where it is said that a corpora- 


tion is itself a person, or being, or creature, this must be 


understood in a figuratively sense only.” 
1 Morawetz on Private Corporations, § 1. 

“ The statement that a corporation is an artificial per- 
son, or entity, apart from its members, is merely a descrip- 
tion, in figurative language, of a corporation viewed as a 
collective body; a corporation is really an association of 
persons, and no judicial dictum or legislative enactment 
can alter this fact.” 

Id., §227. 

Viewing this Josephine Company in its real light 
of an association of persons, then if they are citi- 
zens the location was valid. It matters not by what 
name they assumed to act in the matter of location or 
transfer of the right thus acquired. The right to 
locate existed and the rest is a mere question of 
identity. 

In the Warren Hussey case (p. 91 Sickels Mining 
Laws) referred to by defendants something is said by 
Secretary Delano on this question of identity. “The origi- 
nal application in the Kempton patent, which is sworn to by 
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five different persons, allege that Samuel Buck, under the 
name of B. F. Buck,’ was one of the original locators, and 
that the said Samuel had transferred his interest in the mine 
to John Segus, who was one of the applicants for patent. 
There is in the abstract of title furnished, a certificate of the 
Recorder, of the conveyance from Samuel Buck to the said 
Segus. I think this is sufficient. Names are arbitrary. 
Identity is the important matter, and the identity of Samuel 
Buck with the B. F. Buck, of the location, is satisfactorily 
shown.” 


VI. 

The difficulties presented by counsel as ſollow- 
ing a practical application of the construction con- 
tended for by us, are largely imaginary and not 
practical ones. We fail to see the force of the ar- 
gument that, because corporations might locate, a 
State can pass no law to regulate their business 
within that State, thereby making them different from 
other corporations and causing danger and conſu- 
sion, etc. We think the State can require of min- 
ing corporations such compliance with its corpora- 


tion laws and that a contrary view only arises from 


considering corporators as ‘citizens’ in the broad 
sense of the word, which is not necessary. They 
need not be such ‘citizens’ but artificial beings and 
yet be within this statute as appears in the opinion 
of the Circuit Court herein. (Appendix deſt's brief.) 


And in like manner counsel's argument in this 
regard concerning the Union Pacific Railway Com- 
pany and National Banks is based on results which 
will never occur. Because ‘a corporation’ may 
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locate a mining claim it does not by any means fol- 
low that Congress or the States cannot create cor- 
porations with powers limited to some other work 
and business, beyond which their acts would be alia 
vires. It would seem as reasonable to argue that 
because ‘citizens’ were unquestionably invested with 
this power to locate anywhere and any time on the 
public mineral lands, the State could not temporarily 
or for life, on account of a criminal offense, deprive 
the citizen of his liberty and as a consequence of 
the benefit of this statute. 


Neither is the citizen injured in his rights by 
the presence of corporations in the same field, as 
asserted in defendants’ brief. The product is stand- 
ard and there is no injury from competition. The 
corporation must not only have capital, it must dis- 
cover a lode and therein has no advantage over the 
individual. And the field is practically unlimited. 


VII. 


But defendants in urging such objections, we 
think again run counter of their own main argu- 
ment, namely, that corporations may patent. If 
the possessory title is property, and the custom is 
so prevalent of corporations acquiring such titles 
from locators, and Congress recognizing this has 
empowered its own corporations and those formed 
under the laws of the States or Territories to take 
and hold the possessory title to its mineral lands 
and obtain its patent; why are not the National 


Banks and the Union Pacific Railway organizing 
their mining departments and controlling these 
rights? And why are we not encountering the con- 
flicts of laws and suffering the other ills as to these 
mineral lands, which counsel foresee would result 
from scarcely any greater provocation than now 
exists according to their own view of the law. 


It is a matter of common knowledge that very 
many mining properties, both patented and unpat- 
ented, are owned and being developed and worked 
by corporations formed for such express purposes, 
and it is susceptible of proof that very many of 
these properties are not only now owned but were 
located by corporations, and none of the practical 
objections urged by defendants have arisen. Even 
the objection urged by counsel and assumed by the 
learned Court below to be an objection, is in reality 
of no force, namely, the impossibility or impractica- 
bility of corporations participating in miners’ meet- 
ings. ‘This is now an objection of form rather than 
substance. Years ago, at the period described in 
Senator Sawyer's letter, when the miners were with- 
out the guide of statute law and were acquiring 
valuable rights under new conditions arising from 
time to time; when their agreements and decisions 
between and among themselves were forming into 
this common law of which Senator Sawyer, as well 
as the Courts, speak, and which afterwards largely 
furnished the foundation for the enactments of Con- 
gress and the positive law on the subject ; it may 
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have been important to inquire how far and in what 
way a corporation could act with the individual. 
Even then we think the corporation, the same as an 
association, could designate one individual as its 
agent to participate in thiners’ meetings and dis- 
charge the obligations of one claim owner or loca- 
tor in its behalf. But however that may have been, 
or how it may have affected any customs or prac- 
tices among miners at the time, something which we 
submit is in no way shown to the Court by defend- 
ants, the matter no longer presents a material ques- 
tion. Aspen, where the Vallejo claim involved in 
this case is situate, and Leadville, two of the most 
celebrated of the Colorado mining districts, and 
which have contributed and are contributing such a 
large portion of the total output of the State in 
valuable minerals, have sprung into existence in the 
last ten or a dozen years. The claims in these dis- 
tricts run into the hundreds if not thousands in number 
and the owners are as diverse and numerous almost as 
the claims. Yet we doubt whether a miners meeting 
as understood in the books, was ever held in either 
District. Miners may have met the same as persons 
interested in a certain industry, such as cattle growers, 
farmers, millers, railway shippers, etc., frequently 
meet: but we think counsel will scarcely contend these 
miners have ever met to formulate or announce any- 
thing whatever regarding their tenures, property 
rights, or even the manner of working, etc., theirclaims. 
Under the act of 1872 and the regulations of the 
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Interior Department thereunder and the State 
laws concerning recording. etc., all these matters 
are well settled, and each claim or mine owner marks 
his claim, does his work and fixes his rights as these 
laws and regulations have provided and not as any 
miners’ meeting decrees ; and when his or its right 
is assailed or invaded, the Courts of the State or 
the United States, and not miners’ courts or miners’ 
meetings are appealed to. There are no longer, and 
have not been to any appreciable extent, at least since 
the law of 1872 was enacted, and probably since an 
earlier period in most of the States and Terri- 
tories, any regulations or government among 
miners with respect to their mining interests, but 
these interests have been acquired, held and asserted 
under fixed and statutory laws. 


The miners’ laws and customs in earlier times 
occupied the same field and performed the same 
offices with respect to mining property now occupied 
and performed by the United States laws and de- 
partment regulations thereunder, and State and 
Territorial laws; they related to property rights, 
how acquired, held or lost, marking of claims, record- 
ing, etc. 


“From the discovery of rich gold fields in California, 
January 19. 1848, to July 26, 1866, there was no mining 
law of the United States relating to the precious metals 
on the public domain other than those above set out; and 
the mineral lands of the United States, copper, lead, etc., 
had all been disposed of under the above laws in blocks 
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conforming to legal subdivisions of the surveys, the soil 
carrying with it the minerals. 

“In California, the Spanish and Mexican law and 
miners’ usage were the law. * 1 * Local usage 
and regulations governed mining camps and towns and 
regulated the size and conditions of working mining claims. 
These regulations first applied to placer mining and after- 
wards extended over and included quartz claims. The 
rush of emigrants to California after Marshall's discovery 
was first from Oregon, Mexico and the Sandwich Islands. 
Then followed the emigrants from the older States of the 
Union. The Mexican miner and the Georgia goldwasher 
joined hands, and local usage, consent and mutual agree- 
ment made law.” 

“ Public domain, 1883, p. 11.” 


These regulations afterwards formed the basis 
for the statutory law. Some provisions were incor- 
porated into the law and others were recognized in 
a general way where not inconsistent with the laws 
of the United States. This recognition applied to 
regulations then in force, and not to regulations to 
be made thereafter, the necessity for such regula- 
tions (which were made in the absence of laws) be- 
ing done away with by the passage of laws. All the 
substantial matters which the miners provided for 
are now embodied in statutes, recording, etc., in 
State statutes, dimension, marking, discovery of 
vein, annual work, etc., by the United States law. 
In the days of miners’ meetings they had their re- 
corder. for a mining district; now location cer- 
tificates are filed with the County Clerk under gen- 
eral registry laws. Then they provided how large 
a claim should be, how marked, etc., and even (in 
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California at one time) that foreigners might mine 
on procuring a license. These regulations varied 
in different districts. Now they are supplanted 
by the United States law and regulations thereun- 
der in nearly all respects, and these provisions are 
uniform throughout the land. There is little or 
nothing left to be provided by miners. The United 
States laws and provisions thereunder are intended 
to supplant former regulations. In the Maid of 
Erin case, decided by Secretary Teller, February 
15, 1884, it is doubted whether even a State law 
may in anywise add to the United States law. He 
says: 

“If the Legislature of Colorado had authority to re- 
quire such discovery in the discovery shaft, it is by the pro- 
visions of Section 2319 of the Revised Statutes, (enacted 
May 10, 1872.) It may be well doubted whether the Leg- 
islature of Colorado can attach such a condition to the ap- 


propriation of mineral lands, when the national statutes only 
provides for the discovery of mineral within the claim.” 


Wight vs. Tabor, p. 738, Vol. II, Decisions In- 
terior Department. | : 


In much notable litigation, such as the conflicts 
between lode and placer rights at Leadville and the 
Apex and Side l. ine cases at Aspen, the statutory 
law fixed the rights and remedies and miners’ rules 
and miners’ meetings had no part whatever, although 
these were matters affecting many claims. Hence 
we submit the matters of miners’ meetings, etc., 
have been given an exagerated importance and are 
not entitled to the weight in the discussion of the 
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question before us, which counsel contend for and 
which was in a manner conceded by the learned 
Court below. A decision of this Court that a cor- 
poration may locate will not only be without the 
results anticipated by counsel but will give security to 
many titles based on such locations, and will further 
the purpose of Congress to develop the mining 
resources of the country. 
Respectfully submitted, 


HUGH BUTLER, 
Attorney for plaintiff in error 
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IN THE 


SUPREME COURT 


OF THE 


UNITED STATES. 


OctToser TERM, A. D. 1888. 


ALEXANDER B. McKINLEY, 
Plaintiff in Error, 
vs No. 23}. 


JEROME B. WHEELER, Er A1. 
Defendants in Error. 


BRIEF OF DEFENDANTS IN ERROR. 


Since the decision of this cause in the Court 
below, the defendants in error have conveyed all 
interest in the property in dispute to the Aspen 
Mining and Smelting Company. Our employment 
is by that corporation, and this is mentioned as ex- 
planatory of the fact that more than one brief may 
be presented in behalf of the defendants in error. 
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The single question presented by the record 
concerns the power of a body corporate to discover 
or locate mining claims upon the public mineral 
domain. The recognition of such a right is essen- 
tial to the title of the plaintiff in error; its denial 
establishes that of his adversary$. We have 
read his exhaustive brief with much care and 
much interest and it cannot be denied that he 
presents a strong prima facie case, the strength of 
which however consists not so much in the reasons 
given as in the vigor and confidence with which they 
are asserted. 


For some reason best known to the plaintiff in 
error the complaint to which defendants’ demurrer 
was originally sustained was amended so that it 
appears that the Josephine Company was a Colo- 
rado corporation and the members comprising it 
were citizens of the United States. The addition 
of this averment, if our view of the law is correct, to 
say nothing of the argument of the plaintiff in error 
upon the proposition, is of no importance since if 
corporations are not included within the recitals of 
the Federal Statutes relating to the mineral domain, 
it is immaterial whether the corporation whose act 
is here challenged, was organized under our own or 
the laws of some sister State, and since the pre- 
sumption which counsel insists must apply to the 
citizenship of all the stockholders of a corporation is 
claimed to be conclusive. No additional argument 


2 


— 3 — 
was submitted by either side upon the demurrer to 


the amended complaint and it was sustained ſor 
reasons presented at the outset. J 


4 

It is conceded by our opponents, that the right 
of a corporation to go upon the public mineral do- 
main and discover and locate a mining claim must 
be found, if it exists, in the enactments of Congress, 
which doubtless has the power to confer it. It must 
also be conceded that if Congress has seen fit to 
endow its own and the artificial organizations of the 
several States with this privilege it has with refer- 
ence to the public mineral lands made a radical de- 
parture from the policy which has always governed it 
in the dispoal of the remainder of the National do- 
main. Recognizing this fact at least as applicable 
to agricultural lands, Mr. Butler seeks to evade it 
by the specious argument that “widely different 
interests and purposes as respects the two classes 
of lands are to be served. In the one case the lands 
are supposed to be valuable for themselves as they 
are found,” and as to them, the Government is to 
serve the double purpose of providing homes for its 
citizens and of settling and improving waste lands. 
In this a corporation has no place. But when its 
mineral lands are to be disposed of we have only 
“barren mountain sides, rocky and worthless as a 
rule,“ to bestow, and therefore the citizen must take 
his chances with the corporation, for it has been 
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the settled policy of the Government to promote the 
development of the mining resources of the country.” 
We fail to see wherein these circumstances affect 
the question. 


It has assuredly been the policy of the Govern- 
ment to promote the development of the agricul- 
tural and pastoral as well as the mining resources 
of the nation. In countries like Colorado, New 
Mexico and Wyoming, “associations or aggrega- 
tions of persons and their combined contributions 
of capital” are as necessary for the development of 
their agricultural and pastoral lands as for any other. 
The construction of irrigating canals many miles in 
length, through mountains, over valleys and across 
gorges, the fencing of thousands of acres of land 
and the care of thousands of aggregated cattle, re- 
quiring vast sums of money for their accomplish- 
ment, have frequently been urged in extenuationof the 
attempt to secure by questionable means large areas 
of public land, or valuable water rights ; the same rea- 
sons have been vainly pressed upon the attention 
of Congress in the effort to secure some modifica- 
tion of the National policy by which the restrictions 
of the right to secure title to agricultural lands to 
citizens might be enlarged if not removed entirely. 


It seems strange too that our Government 
would knowingly adopt a policy by which its most 
valuable donations of real property should be con- 
ferred upon corporations and citizens alike, while 
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those of ordinary and regulated value should be 
reserved ſor the exclusive use of its citizens. We 

cannot overlook that public history.“ says this Court, 
“which informs us that - not only without interfer- 

ence by the National Government but under its im- 4 
plied sanction, vast mining interests have grown up, 
employing many millions of capital and contributing 

largely to the prosperity and improvement of the 

whole country.” 


Sparrow vs. Strong, 3 Wall, 104. 


Neither should this Court overlook the fact that 
on the mineral domain of the United States are 
hundreds of thousands of its citizens, many of whom 
have by the intelligent or fortuitous prosecution of 
work secured a competency, by the side of which 
the gradual growth of the farmers’ wealth seems 
infinitesimal. Was it the policy of our Government 
that corporations could be organized to spread their 
locations all over this domain, and thus secure the 
benefit of its largest, if not to the exclusion at least 
to the injury of the citizen, when that policy has ever 
been denied to all that part of our vast territory 
which does not contain “gold, silver, cinnabar, lead, 
tin, copper or other valuable deposits? 


For it will not do to assert that the Government 
has adopted one system for disposing of its agri- 
cultural and another for its mineral lands, unless the 
latter system is as general as the first, which is not 
the case. Coal lands, for example, are mineral and 


* 


are excluded from agricultural entry. By the act 
of March 3, 1873, (17 Stat. at Large 607 sec. 2347 
R. S.) “Any person above the age of twenty-one 
years who is a citizen of the United States, or who 
has declared his intention to become such, or any 


association of persons severally qualified as above, 
shall have the right to enter such lands. 


The other sections of the act emphasize the 
limitation quoted and the circular of the General 
Land Office, (July 31, 1882,) instructing local 
officials how to act under it, construes it literally. 
The word “person” as here used in connection with 


the word “citizen” precludes the idea of a corporation. 


while the word association is not used “in refer- 
ence to a corporation.“ See sec. 5 R. S., U. 8. 


Sections 2380-94 of the Revised Statutes of the 
United States make provision for the reservation 
and patenting of town sites. When patents are ob- 
tained by local corporate authorities under these 
sections, the patent so issued is in trust for the occu- 
pants. A corporation cannot locate a town site and 
secure a patent through the local authorities for its 
use and thus speculate upon the bounty of the 
Government. 

Mayor, etc., vs. Aspen T. & L. Co., 
10 Col. 191. 


It is to be remarked also that notwithstanding the 
the Government has within the past fiſty years granted 
millions of acres of its lands to States and corpo- 
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rations, yet such grants have always been expressly 
restricted to agricultural sections; and by sec. 2346 
it is declared that no act passed at the first session 
of the Thirty-Eighth Congress granting lands to 
States or corporations and shall be construed to em- 
brace mineral lands, which in all cases are reserved 
exclusively to the United States, unless otherwise 
specially provided,.“ etc. 


If then it be true that by the act of May 10, 
1872, Congress threw the mineral domain open to 
exploration and purchase by corporations, it de- 
parted from its established and undeviating policy 
as to all other parts of that domain, and made an 
innovation which we think was not contemplated 
by those who desired to give miners an opportunity 
to secure titles to property of which they were or 
might become entitled to the possession of. 


II. 

The only act by which it can with fairness be 
claimed, is given to corporations the right to locate or 
discover a mining claim, is that of May 10, 1872; 
for the phraseology of all antecedent laws upon the 
subject excludes it. The first enactment of a Fed- 
eral character which refers to mining claims is that 
of February 27, 1865. (13 Statutes at Large, 441.) 
By section 9 of that act it is declared “that no pos- 
sessory action between individuals in any of the 
Courts of the United States for the recovery of any 
mining title,” etc., ‘shall be affected by the fact that 


— 


the paramount title to the land on which such mines 
are is in the United States,” etc. This act was de- 
signed to establish Federal Courts in Nevada, then 
but recently admitted, yet the last section is signifi- 
cant in view of the fact that it was prepared to suit 
an existing condition of things, and by the regula- 
tions of miners they as zxdividuals were recognized 


as having the right to locate mining claims, 


The act of July 26, 1866, (14 Stat. at Large, 
251), is the first law passed by Congress and bear- 
ing directly upon the subject. It was introduced by 
Senator Stewart of Nevada, on the nineteenth day 
of June, and was carefully prepared by him. No 
man then in public life was more familiar with the 
status and history of mining in the Far West. What 
that status and history were, is graphically set forth 
in a letter addressed by Senator Stewart to Senator 
Ramsey prior to the introduction of the act of 1866, 
and appended to this argument ; and it is safe to 
assert that the objects sought to be attained by the 
passage of the act are all included in the letter. 
The first section of that act is almost identical with 
the first section of the act of 1872 (R. S., Sec. 2319) 
and which was substituted by Senator Stewart for 
the sections of the House bill referring to the same 
subject (Cong. Record 2d session 42 Congress, p. 
2897). For the convenience of the Court we pre- 
sent the two sections in parallel columns : 
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ACT OF 1866. 


“Sec. 1. Zhe mineral lands 
of the public domain, both sur- 
veyed and unsurveyed, are hereby 
declared to be free and open to 
exploration and occupation by all 
citizens of the United States and 
those who have declared their in- 
tention to become citizens subject to 
such regulations as may be pre- 
scribed by law, and subject also to 
the local customs or rules of miners 
in the several mining districts, so 
far as the same may not be in conflict 
with the laws of the United States.” 


ACT OF 1872. 

Sec. 1. “All valuable min- 
eral deposits in lands belonging to 
the United States both surveyed and 
unsurveyed are hereby declared to 
be free and open to exploration and 
purchase by citizens of the United 
States and those who have declared 
their intention to become such, under 
regulations prescribed by law, and 
according to the local customs or 
rules of miners in the several min- 
ing districts so far as the same are 
applicable and not inconsistent with 
the laws of the United States.” 


By the second section of the act of 1866, ref- 
erence is made to an association of persons as 
synonymous with “association of claimants,” but 
beyond this there is nothing at all to indicate that the 
act was not intended for the benefit of individual citi- 
zens. This act, which was said to be declaratory of 
the rules and regulations of miners previously 
adopted, and which followed the letter of Senator 
Stewart, clearly shows that up to this time at least 
Congress had no thought of placing corporations 
on a par with citizens in the disposition of its min- 
eral lands. 

The act of July 9, 1870, (16 Stat. at Large, p. 
217,) was doubtless designed to extend the pro- 
visions of the act of 1866 to placer claims. It lim- 
ited all claims to a maximum of 160 acres for any 
one person, or association of persons, and permitted 
„two or more persons or association of persons, 
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under certain conditions, to make joint entry of their 
claims. Now, while it is true that by Sec. 1, R. S. 
U. S., the word “person” may be extended and 
applied to partnerships and corporations, yet the 
term, as used here, must be construed by the act of 
1866, of which it is amendatory. In the next place 
it certainly could not have been the intention of the 
law makers to here use the word in that sense, be- 
cause in that case two or more corporations, or 
associations of corporations,” might be endowed 
with power to enter an entire district for patent in 
one application. We venture the assertion that no 
attempt was ever made prior to or under the acts of 
1866 or 1870 to discover or locate a mining claim 
in the name of a corporation, or that if such attempt 
was made, the records of the General Land Office 
give no account of it. 


III. 


We are now face to face with the act of May 
10, 1872, and its consideration will be as brief as 
the importance of the subject permits. This law is 
the outgrowth of a bill introduced in the House by 
Mr. Sargent, of California, on the fifteenth day of Jan- 
uary of that year. It was debated in the House and 
passed without material amendment. It was sent 
to the Senate, which passed a substitute, changing 
the original bill in some particulars, which substi- 
tute was accepted by the House, and thus became 
the law of the land. 
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If, now, it be the fact that one of the objects 
sought to be subserved by the passage of the act of 
1872 was to extend the privileges granted by former 
acts to corporations, it is remarkable that something 
was not said in debate to that effect. Yet the 
records of the Globe may be searched in vain to find 
a word about it. Mr. Sargent, in explanation of his 
bill, said its principal object was “to oil the machin- 
ery a little.” He also declared that 2? does not 
change in the slightest degree the policy of the Gov- 
ernment in the disposition of tts mining lands.” lt 
was designed “to facilitate e miners obtaining 
their title. etc. It would “induce mners to pur- 
chase their claims.“ and “settle themselves perma- 
nently.” 


The first section of Mr. Sargent's bill was ident- 
ical with the Senate substitute, save in one impor- 
tant particular. It gave the right to explore and 
purchase the public mineral domain to all persons” 
which might include everything, aliens as well as 
corporations. The Senate, doubtless at the sug- 
gestion of Mr. Stewart, struck out the word persons 
and inserted in lieu thereof the words, “ citizens of the 
United States and those who have declared their inten- 
tion to become such,” thus preserving the require- 
ment of the act of 1866. When the substitute was 
reported the debate which followed concerned, 
chiefly, the clause requiring the annual performance 
of $100 worth of labor, and the expediency of de- 
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voting the ſund to be realized ſrom the sale of min- 
ing lands to the development of the mining re- 
sources of the nation. Mr. Stewart intimated that 
the chief object to be subserved in a change of the 
law was to enable miners to take up 1,500 feet of a 
vein without resorting to subterfuge. In reply to 
Senator Cole he said that the right to locate placer 
claims remained as it was fixed by the act of 1870, 
and the bill then under discussion only affected the 
method of patenting them, (p. 2456-7, Cong. Globe, 
vol. 3, 2d Sess. 42d Cong.) 


When the Senate substitute reached the House, 
Mr. Sargent, (p. 2897), in explaining its provisions, 
said: The House bill provided that ‘any person 
might take up a mining claim. The Senate has 
struck out the words ‘any person’ and substituted 
‘any citizen of the United States, or person who has 
declared his intention to become such.’ We are 
satisfied with that modification.” It was extensive 
and material, and as a modification it necessarily 
restricted and reduced the limits of the right as 
originally provided for. If, notwithstanding such 
modification, corporations organized in any part of 
the Union can, nevertheless, explore and locate 
mining claims, it is difficult to understand how the 
change can affect the law. 


We do not forget that the Legislative intent, as 
gleaned from contemporaneous debate, is not the 
best test of the meaning of a statute. Yet it is 
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always important as throwing light on questions of 
construction, and it cannot be that the change af- 
fected in section 1 of the act by the Senate Commit - 
tee was not the result of deliberation and of a de- 
sire to restrict the right to locate a mining claim to 
those who enjoyed it under the rules and regula- 
tions of miners. 


There are but three sections of the act of 1872 
which in terms refer to corporations. Without the 
references there found the question could scarcely 
admit of argument. With the exception of the 
clause at the end of section 7, regulating the method 
of proof of citizenship, that section, together with sec- 
tions 6 and 11 as originally introduced, were incor- 
porated in the Senate substitute, and it is quite 
probable that the radical modification of section 1 
was deemed sufficient to confine the right to locate 
claims to citizens alone. It is not surprising that 
these clauses should have been inserted in the House 
bill; they still appear because the framework of that 
bill was used in the construction of the Senate sub- 
stitute. 


As originally passed section 6 provides that 
„any person, association or corporation authorized 
to locate a claim under this act may. etc. Section 
7 as originally passed provided for proof of citizen- 
ship of individuals, associations or corporations 
under this act or the acts of July 26, 1866, and July 
9, 1870. This proviso was omitted in the revision 
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and made the subject of a separate section (2321 R. 
S.) without any reference whatever to the previous 
enactments of Congress. During the discussion of 
the bill in the Senate Mr. Cole, of California, ob- 
jected that it extended the right of location of placer 
claims very materially, but Mr. Stewart denied this, 
saying that the right to locate such claims remained 
as it was before, and section 11 was intended to se- 
cure the right to owners, etc., of placer claims to 
patent veins or lodes within their boundaries. 


This statement of Senator Stewart, coupled with 
the reference which section 7 makes to the acts of 
1866 and 1870, clearly indicates that it was intended 
to give to corporations which had acquired mining 
claims from the locators thereof prior to patent, to 
go forward and secure such patent if desired. Upon 
no other hypothesis can they be explained, since 
under those acts, as we have seen, corporations were 
powerless to locate claims. It is noticeable too that 
in section 1 of the act of 1872 (Sec. 2319 R. S.) 
which throws open the public domain to exploration 
and purchase, and in the second section of the act 
of 1870 (Secs. 2329-2330 R. S.) which gives the 
right to enter and patent placer claims ere is no 


reference whatever to corporations. The provisions 


of the law concerning them relating almost entirely 
to the procedure by which final title is obtained. We 
recognize the wisdom of the rule invoked by plain- 
tiff that a statute should if possible be so construed 


— 
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as to give effect to all its parts, and we respectfully 
submit that in this instance the only method of its 
accomplishment is to concede to corporations the 
right to purchase mining locations after they become 
such. and then proceed, if desired, with the ultimate 
acquisition of title. Any other construction does 
violence to the first section of the act of 1872, and 
measurably enlarges the provisions of the act of 
1870. It will not be lightly determined that the 
settled policy of the Government has been abandoned 
when such determination must be reached, if at all, 
by inferences drawn from the language of an act of 
Congress, rather than by the language itself. 


For it has been held that when a mining claim 
is perfected under the law it is property in the high- 
est sense of the term, and may be bought, sold and 
conveyed, and will pass by descent. Forbes vs. 
Gracey, 94 U. S., 762; Belk vs. Meagher, 104 
U. S., 283; Noyes vs. Manthe. 127 U. S., 353. 
Its owner need never patent it unless he de- 
sires to do so. His grantee, if not disqualified 
by positive law, takes his claim so perfected coupled 
with the privilege which he also had of applying for 
patent if desired. Hence, since a corporation might 
buy before patent, it is given the right to complete 
title to the thing bought. This right is all it has 
under the statute; and, as we have already seen, 
the phrase any person, association or corporation 
authorized to locate a claim,” etc., was originally in- 
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corporated in the House Bill and must be construed 
in connection with the express changes which were 
made therein by the Senate. 


When we turn to other parts of the act of 
1872, abundant testimony is offered in support of 
the view that corporations were not to be included 
within the purview of its first section. Section 3 
defines the extent of the right given to locators, 
“their heirs and assigns.” Section 5 gives the 
power to co-owners to compel contribution for sums 
expended in performing the annual labor, and if the 
delinquent fails to pay the same is interest shall 
become the property of „is co-owners. Section 10 
continues the act of 1870 in force, save as to method 
of obtaining patent, and limiting placer claims to 
twenty acres for each zxdividual claimant. 


By section 1, citizens, etc., may explore and 
purchase valuable mineral deposits according to 
the local customs and rules of miners in the several 
mining districts, so far as applicable and not incon- 
sistent with Federal laws.” By section 5, these 
miners may make rules subject to the qualifications 
of the section. This is a recognition of the rules 
already made and of those to be made. The foun- 
dation of the law is conceded to have been those 
rules and customs which miners had formed for 
themselves before the Government recognized any 
right in any person to go on the public domain and 
delve for minerals. These rules and customs were 
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a sort of common law of which the Statute was de- 
claratory. Prior to the twenty-sixth day of July, 1866, 
two hundred and four, between July 26, 1866, and 
May 10, 1872, fifty-three mining districts have been 
reported as having their code of rules. It is safe to say 
that none of them, although scattered over all the 
western States and Territories, contain a line which 
recognizes the right of a corporation to locate a 
mining claim. The meetings at which these codes 
were framed were not attended by authorized or 
other corporation agents, nor could the corporation 
vote on their adoption or rejection. There is not 
an instance, we venture to say, under these 
rules and in these districts, where a location was 
ever made otherwise than by the miners or such of 
them as were citizens, native or naturalized. 


Since May 10, 1872, and up to the year 1885. 
eighty-one additional districts were formed, which 
adopted rules and regulations for their government. 
In none of these, so far as our examination has ex- 
tended, are there any expressions indicating a rec- 
ognition of the right contended for by the plaintiff 
in error. These facts demonstrate that the practice 
and sentiment of those for whose benefit the law was 
passed do not include the extension of their priv- 
ileges to artificial beings. 


It is noticeable, too, that Congress has confer- 
red power to make these regulations, not upon in- 
dividuals, associations and corporations. but upon 
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the miners of each mining district.“ It is as easy 
to bring a corporation within the definition of a 
miner as within that of a citizen of the United States 
or one who has declared his intention to become 
such.“ 


Some stress is laid by counsel upon the ſact 
that it appears in the motion to advance the cause 
that claims have frequently been located and pat- 
ented in the names of corporations. We shall 
speak of this argument hereaſter, but at present it 
is not necessary to do more than say that if such 
locations have been allowed it is in spite of and not 
in accordance with the law, and that they have been 
successſul simply because unchallenged. We assert. 
moreover, that ninety-nine out of a hundred of 
the instances mentioned will, if examined, show that 
the original locations were made by citizens who, 


prior to patent, transferred their claims to corpora- 


tions, which caused the fact to be noted in the apli- 
cation for patent, either by continuations of the ab- 
stract or by securing official surveys and re-locations 
after conveyance made. 


So far, then, as the phraseology of the Statute 
is concerned, the construction claimed for it by the 
plaintiff in error is not justified. Just here we must 
take issue with counsel's plea of contemporaneous 
construction, This plea is based, not upon the 
record, but upon affidavits and letters accompany- 
ing a motion to advance the cause. This ingenious 
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method of supplementing the supposed deficiencies 
of the record is original, if nothing more, and offers 
a complete remedy for those embarrassments which 
sometimes befall a practitioner who discovers that 


his argument in a court of review is unavailing be- 
cause he has failed to supply the record with facts 
necessary for its basis. We hardly suppose the 
Court will heed these ex parte statements filed in the 
cause, not for the purpose of aiding it in reaching a 
correct conclusion, but to secure its early hearing. 
Did such a method of supplying a cause with facts 
offer itself, we could burden the clerk’s office with 
verified statements in opposition from every mining 
district in the West. 


It is proper, however, for the Court to take 
judicial notice of the policy of the Interior Depart- 
ment as outlined in its official circulars to subordi- 
nates and its decisions rendered from time to time 
as becomes necessary in the transaction of its busi- 
ness. The official Circular No. 1, of April 1, 1879; 
( Sickles’ Mining Laws and Dec, 524, ef seg.; U. S. 
Mining Laws, 22, ef seg.,) to Registers and Receiv- 
ers is very elaborate and has been since its promul- 
gation the guide to all subordinate officers and to 
citizens in the location and patenting of mining 
claims. Section 1 of the Circular recites that “ It 
will be perceived that by the provisions of the law 
the mineral lands, etc., are open to exploration, 
etc., by all citizens of the United States and those 


— 
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who have declared their intentions to become such. 
Sec. ꝙ inſorms the public that: From and aſter the 
tenth of May, 1872, au/ person whois a ctlizen of 
the United States, or who has declared his intention 
to become a citizen, may locate, record. etc., a min- 
ing claim,” etc. The use of the pronouns who 
and “his is deliberate and cannot well be construed 


to refer to neutral beings. 


But section 9 proceeds to state that an asso- 
ciation of persons severally qualified as above may 
make joint location of such claims” etc. When 
this is compared with section 27 of the Circular, the 
carefully drawn distinction between the citizens and 
the corporation is the more apparent. The section 
last referred to is as follows: ‘By Sec. 2325 au- 
thority is given for granting titles for mines by 
patent from the Government to any person, associ- 
ation or corporation having the necessary qualifi- 
cations as to citizenship and holding possession to a 
claim in compliance with law.“ This is the first men- 
tion in the circular of a corporation. It is signifi- 
cant that it is mentioned in connection with “ the 
right to patent a claim of which it holds possession,” 
and not at all in connection with the right of dis- 
covery and location. This circular so far as it re- 
lates to the procedure for locating and patenting a 
mining claim is but a repitition of earlier ones upon 
the same subject. 
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The Land Department has made but few direct 
rulings upon the subject. The one most directly in- 
volving it is that of Secretary Delano on January 2d, 
1875, in the case of Warrin Hussey, etal. It is 
there determined that the claimant applying for a 
patent needs not be one of the locators. Among 
other things the Secretary quotes the first section of 
the act of 1872, italicizing the clause referring to 
citizens, followed by the sixth section, italicizing 
the words ‘authorized to locate a claim under 
this act. He then declares that Zhese pro- 
zistons and those of the Mining Act of July 26, 
1866, and of the Preemption and Homestead Acts, 
indicate clearly to my mind the intention of Congress 
that no one but a citizen, or a person who had declared 
his intention to become such, should have the privilege 
of locating a mine or acquire a patent therefore.” 


Sickles p. 95. 


Turning again to the Circular of Instructions 
it will be seen that the location of placer claims is 
confined to individuals, just as was the rule prior to 
the passage of the act of 1872. Paragraphs 53-70 
are devoted to the subject. By paragraph 63 the 
law is expressly construed, and all officials are in- 
structed that “no location made by an individual 
can exceed twenty acres, and no location made by 
an association of individuals can exceed one hundred 
and sixty acres, which—cannot be made by a less 
number than eight dena fide locators,” etc. Here 


again the instructions are silent as to corporations. 
Can it be that the plaintiff in error will contend that 
this means that a placer location of one hundred and 
sixty acres “cannot be made by a less number than 
eight dona fide corporations? or that Congress has 
denied the right to corporations to locate placer, but 
granted them the privilege of locating lode claims ? 


But counsel for plaintiff has already asked why 
Congress should have permitted citizens only to 
locate claims, when they, after so doing, may convey 
to corporations, who can thus be at once invested 
with what they might as well have been empowered 
to take in the first instance. To this we reply that 
we are not concerned with the wisdom or folly of 
the rule but only with determining what it is. The 
same course of argument would demonstrate the 
absurdity of excluding aliens from the right of 
location, since after patent conveyances can be made 
to anyone, it could also be employed to justify 
the preemption and homesteading of agricultural 
lands by corporations, for they can acquire title to 
that class of realty after the individual has taken 
the preliminary steps. It could also be applied to a 
construction of the statute concerning the acquisition 
of coal lands, for it is notorious that individuals who 
locate them frequently do so for corporations, to 
which conveyances are made before the ink upon 
the individual filings is dry. In some instances, 
notably appearing in the record of U. S. vs. The 
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Colorado Coal and Iron Company, recently decided 
by this Court, the names of mythical citizens are 
sometimes used by corporations for the purpose 
of securing this class of lands, it being inexpedient 
and unlawful for the corporation to make filings in 
its own name. How easily this awkward, and in 
some instances criminal process, could be dispensed 
with if the term “citizen of the United States over 
the age of twenty-one years could be construed to 
include a corporation, the members composing which 
are such citizens. But it seems to us too plain for 
argument that Congress, for reasons sufficient to 
itself, will not permit these artificial creations to ex- 
ercise so important a prerogative of individval 
citizenship in the disposal of any part of the public 
domain. In this instance too, we find: in the law 
evidences of the fact that Congress was concerned 
in limiting the act of locations to citizens or those 
who had declared their intentions only, because it is 
expressly declared by Sec. 7 (Sec 2326 R. S), that 
nothing therein contained shall be construed to 
permit the alienation of title conveyed by patent for 
a mining claim to any person whatever. 


So far then as we have any contemporaneous 
construction by a co-ordinate department of the 
Government it is in support of the position as- 
sumed in this cause by the defendant in error. 
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IV. 


For certain purposes, chiefly jurisdictional, the 
courts have clothed corporations with a few of the 
attributes of citizenship, but only to a limited extent. 
As artificial beings they are capable of holding prop- 
erty, transacting business and of suing and being 
sued. It is impossible however that they can be 
included within the term “citizen of the United 
States or those who have declared their intention to 
become such.” Chief Justice Marshall has said that 
a corporation is an artificial being invisible, intangible 
and existing only in contemplation of law. Dart- 
mouth College Case, 4 Wheat, 518. This Court has 
also called it a fictitious or politicial person. Head 
vs. Ins. Co., 2 Cranch 127. Mr. Morawetz says that 
when called a person or a creature, this must be 
understood in a figurative sense only. 


So long ago as 1809 this Court determined 
that a mere legal entity, a corporation aggregate, is 
certainly not a citizen,” and therefore could neither 
sue nor be sued in the Courts of the United States 
unless its stockholders possessed the requisite citi- 
zenship, Bank vs. Deveaux, 5 Cranch, 86. In Bank 
of Augusta vs. Earle, this doctrine was not only 
emphasized but it was declared that though the in- 
corporators are all citizens of the State creating the 
corporation, yet it cannot claim their rights as citizens 
of the United States to make contracts in other 
States. 13 Peters, 519. This doctrine has been 
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modified to the extent that the citizenship of incor- 
porations will for jurisdictional purposes be con- 
clusively presumed to be that of the State creating 
the corporation, so that its status may be fixed in 
the Federal Courts, but it has been carried no 
further. Thus in Miller vs. Dows, 94 U. S., 515, 
Mr. Justice Strong says: A corporation itself can 
be a citizen of no State in the sense in which the 
word ‘citizen’ is used in the Constitution of the 
United States. A suit may be brought in the 


Federal Courts by or against a corporation, but in 
such case it is regarded as a suit brought by or 
against the stockholders of the corporation; and for 
the purpose of jurisdiction it is conclusively pre- 
sumed that all the stockholders are citizens of the 
State which, by its laws, created the corporation.” 
R. R. Co. vs. Whitten, 13 Wall, 283; Ins. Co. vs. 
Francis, 11 Wall. 210, and Ducat vs. Chicago, 10 
Wall, 410 S. C., 48 Ill. 172 are in point here. 


On pages 8 and 9g of his argument the plaintiff 
in error intimates that this presumption of citizen- 
ship being conclusive cannot be questioned for any 
purpose. But that is not a fair deduction, for the 
conclusive presumption is expressly declared to be 
for jurisdictional purposes only, and the distinction 
so carefully noted indicates that for all other pur- 
poses there is no presumption. Expressio unius 
est exclusio allerius. 
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It is a curious fact that the term “ citizen of the 
United States had no fixed definition prior to the 
adoption of the 14th Amendment. Slaughter House 
cases, 16 Wall, 72. The lack of it was one of the prin- 
cipal causes which led to the adoption of that famous 
article. Mr. Blaine speaks of the absence of sucha 
difinition prior to that time as a grave omission in the 
original Constitution.“ Twenty Vears of Congress. 
Vol. 2, p. 188. By the act of April 9. 1866, Con- 
gress, adopting substantially the language of that 
amendment as it was finally adopted, declares that 
„all persons born in the United States, and not 
subject to any foreign power, excluding Indians not 
taxed, are declared to be citizens of the United 
States. 


In December, 1868, this Court decided the 
celebrated case of Paul vs. Virginia, 8 Wall, 168, 
and declared that corporations were not citizens 
within the meaning of that clause of the Constitution, 
which declares that the citizens of each State shall 
be entitled to all the privileges and immunities 
of citizens in the several States.” Yet they 
must be brought within that definition as we 
shall see if they are given the power to 
locate mines on the public domain, otherwise the 
State of Colorado could not deny to a corporation 
organized in the State of Florida the right to locate 
a mining claim within its limits. This Court is 
familiar with the exhaustive opinion of Mr. Justice 
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Field in this great case, an opinion which will always 
stand out as one of the great land marks of Con- 
stitutional construction, and we shall only add that 
wherever the question has presented itself since that 
time it has been considered as forever settled by 
that unanswerable opinion. 

Ducat vs. Chicago, 10 Wall, 410. 

Insurance Co. vs. Massachusetts, 10 

Wall, 566. 

Slaughter House cases, 16 Wall 71. 

In the latter case, which directly involved the 
determination of another but a kindred question, 
it is clearly made to appear what are the privileges 
and immunities of citizens of the United States, and 
it is evident that they appertain to the individual and 
have but little, if any, place in the autonomy of 
artificial beings. Indians, though separated from 
tribal relations and living as any other resident of 
the country, are not citizens of the United States 
under the provisions of the 14th Amendment unless 
naturalized or taxed, or otherwise recognized as 
citizens by the State or the United States. 

Elk vs. Wilkin, 112 U. S., 94. 


Mr. Justice Woods in Insurance Co. vs. New 
Orleans, 1 Woods, 85, decides that an incorporated 
company is not a citizen of the United States, or a 
person within the meaning of the 14th Amendment. 
*All persons born or naturalized in the United 
States, and subject to the jurisdiction thereof, are 
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citizens of the United States, and of the State 
wherein they reside. No words could make it 
clearer that citizens of the United States, within 
the meaning of this article, must be natural and not 
artificial persons ; for a corporation cannot be said 
to be born, nor can it be naturalized. I am clear 
therefore, that a corporate body is not a citizen of 
the United States as that term is used in the 14th 
Amendment; and it seems equally clear that if it is 
not a citizen of the United States under the 
provisions of that amendment, it can find no warrant 
for the claim anywhere in the Federal Constitution. 

The act of 1866 was introduced and passed 
at a time when the debates which led to the 
ultimate adoption of the 14th Amendment were in 
progress, and that of 1872 followed soon after the 
final ratification of that Amendment. Every par- 
ticipant in these debates voted on the act of 1866, 
and nearly all of them were in Congress at the time 
of the adoption of the act of 1872. It would be idle 
to say that the term “citizen of the United States 
was used unadvisedly by the law makers on these 
occasions ; or that its import was not fully realized 
and understood. Viewed, then, in the light of con- 
temporaneous history and debate, it is small wonder 
that wherever a definition of the term has been 


ventured upon since then by the courts of the 
country, such definition has conformed to the general 
tenor of Congressional opinion as then outlined 
and understood. 
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V. 


It has been many times determined, that 
although corporations created under the laws of one 
State may do business in another, yet they can only 
do so under such terms and by the observance of 
such regulations as the Legislature of the latter 
State may prescribe for them. As expressed by a 
recent text writer, A corporation has no implied 
authority to do any act in a foreign State which is 
not permitted by the laws of the latter to individuals 
generally.” Morawetz, Section 505. It is equally 
clear that a State may, if it desires, wholly exclude 
from its territory those corporations which are 
chartered by other States, and no Court has a right 
to inquire into the motive of such exclusion. 


Doyle vs. Insurance Co., 94th U. S., 535. 

Insurance Co. vs. French, 18 Howard, 
407. 

Slaughter vs. Insurance Co., 13 Grattan, 
767. 

Western Union Tel. Co. vs. Mayer, 
18th Ohio, 539. 

Utley vs. Clark Gardner Co., 4th Colo- 
rado, 369. 


Now, if the term citizens of the United 
States is inclusive of corporations organized under 
the laws of any State or Territory, and these 
organizations are endowed with authority to locate 
mines to the same extent as are individuals, then it 
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follows that since a citizen of the State of Maine, 
and of the United States, can locate a mining claim 
in Colorado, therefore a corporation organized in 
the State of Maine can do the same thing, notwith- 
standing some law might exist on the statute books 
of this State excluding foreign corporations from 
doing that business or holding such property within 
its limits. It will not do to say that only those cor- 
porations which are permitted by law to do business 
within the State of Colorado are included in the 
Federal statute, because that would draw a dis- 
tinction between natural and artificial citizens not 
warranted by the statute itself. Otherwise it would 
be necessary for plaintiff in error to read the term 
“citizens of the United States as including all in- 
dividuals and such corporations as the particular 
sovereignty in which the mine is situated might see 
fit to recognize. 


The State of Colorado can pass no act limiting 


or restricting the right of a citizen, or one who has 
declared his intention to become such, no matter 


where he may reside, to discover or locate a mine 
within its boundaries. That being so it would have 
no right to place limitations of any sort upon cor- 
porations whose citizenship is co- extensive with that 
of a natural person, and which could be established 
by the introduction of a charter deriving its authority 
from the law of some State or Territory. The best 
of reasons might exist for the exclusion of such 


—31— 


foreign corporations from our State, and its 
inability to do so would produce a condition of 
things well described in the graphic language of Mr. 
Justice Field in Paul vs. Virginia. 


“Tf, on the other hand, the provision of the 
Constitution could be construed to secure to citizens 
of each State in other States the peculiar privileges 
conferred by their laws, an extra-territorial operation 
would be given to local lezislation utterly destruc- 
tive of the independence and harmony of the States. 
At the present day corporations are multiplied to an 
almost indefinite extent. There is scarcely a husiness 
pursued requiring the expenditure of large capital, or 
the union of large numbers, that is not carried on 
by corporations. It is not too much to say that the 
wealth and business of the country are to a great 
extent controlled by them. And iſ. when composed 
of citizens of one State, their corporaté powers and 
franchises could be exercised in other States, with- 
out restriction, it is easy to see that, with the advan- 
tages thus possessed, the most important business 
of those States would soon pass into their hands. 
The principal business of every State would, in fact, 
be controlled by corporations created by other 
States. 

“If the right asserted of the foreign corpora- 
tion, when composed of citizens of one State, to 
transact business in other States, were even re- 
stricted to such business as corporations of those 
States were authorized to transact, it would still fol- 
low that those States would be unable to limit the 
number of corporations doing business therein. 
They could not charter a company for any purpose, 
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however restricted, without at once opening the door 
to a flood of corporations from other States to en- 
gage in the same pursuits. They could not repel 
an intruding corporation, except on the condition of 
refusing incorporation for a similar purpose to their 
own citizens; and yet it might be of the highest pub- 
lic interest that the nnmber of corporations in the 
State should be limited ; that they should be required 
to give publicity to their transactions ; to submit 
their affairs to proper examination ; to be subject to 
forfeiture of their corporate rights in case of mis- 
management, and that their officers should be held 
to a strict accountability for the manner in which the 
business of the corporations is managed, and be 
liable to summary removal.” 


Another serious practical result of the recogni- 
tion of the rule contended for by plaintiff in error 
would be, that all corporations, created for any pur- 
pose, or for divers purposes, would be included in 
the definition of the term Citizen; and they would 
be empowered, without regard to the object of their 
creation, to discover and locate mining claims. Rail- 
road companies, banking companies, insurance com- 
panies, navigation companies, and other corporations, 
as citizens of the United States, no restrictions be- 
ing placed upon their power as such, might open a 
mining department, send out their agents over the 
public domain, prospect for, and discover and locate, 
mines ; in consequence of which in some instances, 
doubtless, the original purpose of their organization 
would be lost in the extent of the accumulation of 


the new business thus suddenly thrown into their 
hands. The act would be, in effect, a grant of power 
and privilege to corporations in general, by means 
of which in addition to the powers already exercised 
they would be endowed with the right to hold miniag 
lands ad infinitum; and indeed the Government 
of the United States, through its Congress, might 
perhaps be recognized, under such an act, as having 
authority to issue charters of incorporation to 
private concerns for mining purposes by means of 
which the powers granted by the Constitution to the 
Federal Government would by necessary implication 
be measurably enlarged. With the exception of the 
Union Pacific Railway Company and the National 
banking institutions of the country, there are com- 
paratively few corporations deriving their power 
from, or owing their existence to, national legis- 
lation. If any corporations are to be considered as 
citizens of the United States, surely these are they. 
Will it be contended by our adversaries that these 
concerns, under the act of 1872, have the right to 
prospect for mineral upon the public domain and 
discover and locate claims, and if not will counsel 
please tell us where the line in the law is drawn 
between those corporations which may, and those 
corporations which may not exercise this privilege 
of citizenship? And if the line is so drawn, will 
counsel go one step further and inform us where 
the authority for drawing it or locating it exists? 


These are some of the difficulties which beset 
the path of the plaintiff in error. 


There is no question but that aliens are ex- 
cluded from the privileges conferred by the mining 
acts. While Congress permits patented mines to 
be granted (to use its own language) to any per- 
son whatever,” it certainly had some good reason 
for denying to citizens or subjects of other lands the 
right to take those initial steps upon which all 
patents to mining property are based. It is never 
the purpose of a legislative body to permit that to 
be indirectly done which it directly prohibits. If a 
corporation is to be deemed a citizen of the State 
or Territory under whose laws it is organized, what 
shall prevent three or more aliens who cannot in- 
dividually discover and locate mining claims from 
organizing themselves into a corporation, and in the 
name of such artificial body, discover and locate 
mining claims ad libitum? There is nothing in the 
Statutes of Colorado which confines the organization 
of corporations to citizens of the State, or of the 
United States. In practice they are organized at 
the pleasure of those who see fit to take advantage 
of its laws. Will it be said in the face of the 
deliberate change made in the first section of the act 
of 1872 by the Senate of the United States, whose 
purpose was, among other things, certainly to deny 
to aliens the rights of citizens, and thereby add 
another inducement to the naturalization of 
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foreigners, that the class of persons so excluded can, 
by the exercise of a little circumlocution, make the 
exclusion so created not only a dead letter but a 
farce? We think not. 

It will not do to reply to this query, that the 
State of Colorado has the right to regulate the 
matter, in that it may by law, forbid the organization 
of a corporation by aliens. This would effect nothing. 
For the same class of persons may go into this 
adjoining State of Kansas, or the adjoining Territory 
of Wyoming, and there organize the necessary 
association, and then returning to this State, they 
may as a corporate citizen of the United States, 
exercise all the powers and prerogatives to which 
they would have been entitled had no such law 
existed within our borders. Nor will it do to reply 
to this, in turn, that each State and Territory has the 
same power, because there is no authority high 
enough to compel them to exercise it if they have, 
and the exercise of it by thirty-seven of the thirty- 
eight States would, of itself, be an inducement for 
the thirty-eighth to continue the present system. 

So that whether we view the act of 1872 from 
a legal or a practical standpoint, the irresistible 
conclusion must be that the Josephine Mining & 
Prospecting Company, in attempting to locate the 
Vallejo mining claim, assumed and exercised a 


power not warranted by the law either of the State 


of Colorado or of the United States, and such act, 
being ultra vires, is therefore void. 
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But counsel for plaintiff in error insists that 
the policy of our own State has been in favor of the 
construction for which he contends, and calls special 


attention to Section 84, Chapter 19 of the General 
Statutes concerning corporations, which provides: 
Any ore reducing, mining or tunneling company, 
organized under the provisions of this act, shall have 
the power to acquire by purchase or otherwise, 
mining property, and work, mine, tunnel and de- 
velope the same, etc. This section, it is insisted, 
“clearly gives the right to Colorado corporations 
to acquire public mineral lands by appropriation ; 
that is by location. A corporation does not take by 
descent. The word purchase includes all other 
common law modes of acquiring title; hence, 
acquiring otherwise must mean under the law, by 
appropriation.” If a corporation does not take by 
descent, then the word otherwise means that it 
takes by purchase, as fully as does the word 
‘purchase ”’ itself, and counsel simply argues in a 
circle. We contend that there is nothing in this 
section which gives or recognizes the right to acquire 
by location any property whatever ; because, first, 
if it did it would be in conflict with the acts of 
Congress upon the same subject, and therefore, 
void ; and second, the argument contended for by 
counsel would authorize a Colorado corporation to 
locate a quarter section of coal land, as well as 


mining claims under the act of 1872. We have 
seen that the statute referring to the acquisition of 
title to coal land, together with the circular of the 
Land Department, based thereon, expressly excludes 
corporations from the right of locations. A coal 
mining or tunneling company is as mucha mining 
company as is one devoted to the developement of 
gold, silver, lead or iron mines. There is no separate 
chapter or section of the State Statutes devoted to 
coal mining companies as contradistinguished from 
other mining companies, and hence counsel for 
plaintiff in error practically contends, that although 
Congress has declared that any person above the 
age of twenty-one years, who is a citizen of the United 
States, or who has declared his intention to become 
such shall.“ etc., have the right to enter any quantity 
of vacant coal lands,” etc., not otherwise ap- 
propriated” a corporation, created under the laws 
of this State, and having the power to acquire mining 
property by purchase or otherwise, can go to the 
proper land office and enter a quarter section of 


coal land. 
One of the best tests of the correctness of a 


given construction is to ascertain the consequences 
which would flow from it. In this case, it is plainly 
seen to be a subversion of some of the statutes of 


the United States Government upon the same sub- 
ject. 

The word otherwise as used in the statute, 
was doubtless inserted out of abundant caution, to 
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prevent complications which might arise through the 
efforts of interested parties to construe the word 
“purchase” in its purely technical sense. If the 
word otherwise were given the broad meaning 
which the term naturally has, it would include de- 
scent, and since a corporation cannot take in that 
manner, the term must be, to some extent, re- 
stricted ; and since we find that under the Statutes 
of the United States it cannot take by location, it 
must be yet further restricted, and in consequence 
it becomes practically synonymous with “ purchase 
as this term in modern parlance is practically under- 
stood. 


When we turn to the statutes of our State, on 
the subject of mining, as contradistinguished from 
that of corporations, we find ample corroboration of 
this view. Sections 2385 to 2415, inclusive, of the 
General Statutes of 1883, are devoted to that sub- 
ject, and every expression therein contained con- 
cerning the discovery and location of mining claims 
favors the view that locations must be made by 
individuals. By section 2409, the right is given to 
a locator of any mining claim, or his assigns, to 
relocate his claim for the purpose of curing errors. 
It is under this statute that relocations have been 
made by corporations which were the assigns of 
locators, for the purpose of curing errors of de- 
scription, etc., in the original certificate of location, 
and it is such locations which doubtless confused the 
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registers and receivers of the land offices in the 
State, and to which they referred in their affidavits 
accompanying the application to advance this case. 
In the case of Murphy vs. the Lawrence Mining 
Company, in the United States Circuit Court, tried 


before Judge Hallett in 1881, in this District, but 


not reported, the right of a corporation, as the as- 
sign of a locator, to re- locate a claim was especially 
recognized, and no one can doubt but that such a 
right is included in the authority given by section 
2409. Without that section it is extremely doubtful 
if a re-location of a mining claim could be made by 
a corporation within the State of Colorado. 


Counsel insists ‘that because the certainty of 
a rule is of more importance than the reason of it,” 
and because the Land Department of the United 
States has established a rule on this subject, there- 
fore, for the protection of vested property rights, 
this Court cannot well, without departing from the 
established doctrine, recognize the principle con- 
tended for by defendant in error.” We do not dis- 
pute the reason of the rule itself, or the authority of 
the many cases cited in support of this proposition 
by Mr. Butler. The difficulty is, however, that no such 
rule has ever been recognized or established, and con- 
sequently no vested property interests, based upon 
such rule, can in any wise be injured by a decision 
upon it. We have already called attention to the fact 
that there is absolutely no evidence of such con- 
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struction presented by the records of this case, and 
it would be as proper for us to accompany this argu- 
ment with affidavits denying the facts set forth in the 
application to advance the cause, as it is for the 
plaintiff in error to refer to such a source for what 
he claims to be established facts. Whether the Gen- 
eral Land Office has questioned the right of a cor- 
portion to locate, or join in the location of, a lode 
or placer mining claim or not makes no difference. 
The question was probably never raised, and conse- 
quently doubtless never occurred to the many sub- 
ordinates of that department, so busily occupied 
with the transaction of an ever increasing and con- 
stantly multiplying routine of duties. So arduous, 
indeed, has become the transaction of these duties 
that it is a matter of wonder that officials of that de- 
partment ever stop to question anything. 


If, as a matter of fact, patents have issued to 
corporations as original locators of mining claims, 
which we very much doubt, then, under the many 
decisions of this Court, of which Smelting Company 
vs. Kemp, 104,U. S. 636, is a good illustration, no 
one but the United States can question the integrity 
of that title. If corporations have been so foolish 
as to locate claims in their own names, and for which 
patents have not yet issued, then, if they are in pos- 
session, it is perfectly easy for some citizen to make 
a location thereof in their behalf. If any corpora- 
tion has purchased a mining claim or claims from 
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the locators thereof, it cannot in any wise be affected 
by a decision in this case favorable to defendants in 


error, and we do not apprehend, this being the case, 
that this Court will be seriously disturbed by any 
suggestion as to the effect which a decision may have 
upon the rights of a class of artificial beings presum- 
ing to exercise the rights of absolute citizenship. 
The only case which counsel can find containing any 
expression favorable to his view of this question is 
that of the North Noonday Company vs. The Orient 
Company, 6 Sawyer, 299. S. C., 1 Federal Reporter, 
522. The little that was said upon the subject by 
the Court in that case was odzter ; the particular 
question involved being the right: of an alien to 
locate a mining claim. A location had. been made 
by a number of individuals, one of whom was a for- 
eign born son of an alien, whose father had not been 
naturalized during his minority. He conveyed his 
interest to four citizens of the United States, who 
afterward continued to perform those things required 
by the statute to preserve the existence and integ- 
rity of the claim prior to patent ; and these parties, 
in turn, conveyed to the plaintiff company, which, 
in the language of the decision, being a corporation 
created and existing under the laws of California, 
was to be deemed a citizen within the meaning of 
the statute, and as such, competent to purchase and 
hold a mining claim.” The right of that company, 
or of any company, to locate a mining claim was not 
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in any wise involved in the case. The defendant, 
the Orient Company, obtained its title in the same 
manner as did the plaintiff company, and hence the 
question could not well have arisen. The only 
proposition of importance here, which the Court de- 
cided there, is that which refers to the act of May 10, 
1872, concerning citizens. On page 526 the Court 
says: In order to acquire any right of location 
and purchase under this act, a party seeking to 
acquire such right must either be a citizen of the 
United States, or must have declared his intention 
to become such;” and the conclusion, therefore, 
seems to us to be irresistible, that natural persons, 
and they only, have been given the right in the first 
instance to discover and locate mining claims upon 
the public domain. 


Summarizing the reasons for this conclusion, 
we may say that it rests, first, upon the gen- 
eral policy of the Government concerning the 
disposition of its public lands; second, upon its 
policy and that of the miners with reference to min- 
eral lands anterior to May 10, 1872; third, upon 
the consideration of the law itself; fourth, upon the 
fact that corporations are never recognized as 
citizens, save for certain necessary purposes, chiefly 
those of jurisdiction ; fifth, upon the serious prac- 
tical consequences which would flow from the recog- 
nition of such right; and sixth, upon the expres- 
sions upon the subject which have fallen from those 


tribunals before which the question has been inci- 
dentally presented. 


We respectfully submit that the judgment of 
the Court below should be affirmed. 


C. S. THOMAS, 
T. M. PATTERSON, 


Of Counsel for Defendants in Error. 
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ADDENDA. 
For the convenience of the Court we have added to 
this brief the decision of Judge Hallett on the demurrer in 
the Court below, together with the letter of Senator Stewart 
to Senator Ramsey referred to in argument and found in 3 
Wallace, p. 777. 
McKINLEY vs. WHEELER Er At. 


In the Circuit Court of the United States, January 4, 
1886. : 


HALLETT, J., orally: 
An action is brought by Alexander B. McKinley 
against Jerome B. Wheeler and Clinton Markell to recover 


one-half interest in the Vallejo lode mining claim. The plain- 
tiff alleges that this lode was located by the Josephine Mining 
and Prospecting Company, James W. McGee and Charles 
Miller, and that he has acquired the interest of the Jose- 
phine Mining Company through several other persons. 
The claim is based upon the location made by a corporation. 
There is a demurrer to the complaint in which it is ob- 
jected that a mining claim cannot be located wholly or in 
part by a corporation, and therefore the plaintiff can have 
no interest in the property acquired from a corporation. 
The sections of the Revised Statutes relating to min- 
ing claims are snbstantially the same as enacted in the act 
of 1872, found at page 91, Vol. 17 of the statutes at large. 
In the first section of that statute it is declared that all 
valuable mineral deposits in lands belonging to the United 
States, both surveyed and unsurveyed, are hereby declared 
to be free and open to exploration and purchase and the land 
in which they are found to occupation and purchase by citi- 
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zens of the United States, or those who have declared their 
intention to become such under the regulations prescribed 
by law and according to the local customs and rules of 
miners in the several mining districts, so far as the same 
are applicable and not inconsistent with the laws of the 
United States. This section defines the persons who may 
make a location of a mining claim as citizens, or those who 
have declared their intention to become such. There is, 
however, in subsequent sections of the same act some ref- 
erence to corporations, as in the sixth section, which re- 
lates to proceedings to obtain patent. It is said that any 
person, association or corporation authorized to locate a 
claim under this act, having claimed and located a piece of 
land for such purpose, who has or have complied with the 
terms of the act, and so on, defining a step to be taken to- 
wards obtaining a patent; and in the last clause of the 
seventh section, said proof of citizenship under this act, 
or the acts of June 26, 1866, or of July 9, 1870, in case of an 
individual may consist of his own affidavit thereof, and in 
case of an association of persons unincorporated, of the affi- 
davit of their authorized agent, made on his own knowl- 
edge or upon information and belief; and in case of a cor- 
poration organized under the laws of the United States, 
or of any State or Territory of the United States, the filing 
of a certified copy of their charter or certificate of incor- 
poration.” And in the eleventh section, “that where the 
same person, association or corporation is in possession of 
a placer claim and also a vein or lode included within the 
boundaries thereof, application shall be made for patent to 
the placer claim, with the statement that it includes such 
vein or lode.” Then defining the steps to be taken in that 
case, where the placer claim has also within its limits a lode 
claim. It is contended on behalf of the plaintiff that by these 
references to a corporation in subsequent sections of the 
statute, the act is made applicable to such bodies in all its 


terms, and the act is to be read as if in the first section, which 
defines persons who are qualified to make a location, cor- 
porations had been expressly mentioned. 

If this act were the first which had been passed by 
Congress upon the subject, there would be very great dif- 
ficulty in reaching a conclusion upon the question, because 
it is to be observed it is not declared anywhere in the stat- 
ute that corporations shall be competent and qualified to 
make a location. In the argument at the bar, some effort was 
made to determine whether a corporation can be a citizen 
of the United States within the meaning of this act, or of 
any act of Congress, but that is a question that is hardly open 
to discussion. The Supreme Court of the United States, 
in a great many cases in which the question has been con- 
sidered with reference to the competency of corporations 
to sue or to be sued in the Federal Courts have discussed 
the question and have always declared that a corporation 
was not a citizen and cannot be regarded as one in any 
view that may be taken of it; and that is obviously true. 
It is impossible to say that an artificial person, created by 
law only, can be such a person as would have the attrib- 
utes of citizenship. They have said that in suits by and 
against corporations, the presumption will be indulged that 
the persons who constitute or make up the corporation are 
citizens of the State in which it may be established or 
created. 

There was some doubt expressed upon this question 
for some time, but at last the Supreme Court reached the 
conclusion that this should be a matter of conclusive pre- 
sumption ; that is, it should not be subject to contradiction, 
but it was always expressly stated whenever the question 
arose that a corporation was nota citizen of the United 
States within the meaning of the Constitution, and I sup- 
pose also of any law that may be passed relating to citizens ; 
so that it is hardly possible to bring corporations within the 
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language of the first section, referring to citizens of the 
United States and those who have declared their intention 
to become such, and the only question is, whether by the 
' reference to corporations in other sections following the 
first, the first section is to be taken as if it read that mineral 
lands may be occupied and may be purchased by citizens 
of the United States and those who have declared their in- 
tention to become such, or by corporations created by acts 
of the Legislature, or by the Congress of the United States. 
And upon that section there would be some difficulty if 
this were the first act passed by Congress upon that sub- 
ject, but it is not the first. In 1865 Mr. Stewart’s famous 
act, which must have been written by himself without the cor- 
rection of any clerk,as was usually the case with the speeches 
he made in the Senate was passed. It was enacted by that 
act (February 22, 1865,) that no possessory action between 
individuals in any of the Courts of the United States for 
the recovery of any mining title, or for damages to any 
such title, would be affected by the fact that the paramount 
title to such land is in the United States, but each case 
shall be adjudged by the law of possession. That was taken 
to be whether it was in fact a declaration of Congress that 
in controversies between owners of claims, the circum- 
stance that the title was in the Government should not 
affect the question in issue between the parties ; and without 
the aid of any such statute, and in a case which arose prior 
to the enactment of this statute, the case of Sparrow vs. 
Strong, reported in 3d Wallace, the Supreme Court 
reached the same conclusion. After referring to the fact 
that in the Territory of Nevada claims were recognized as 
property rights under the rules and regulations of the mining 
districts, the Court says: We cannot shut our eyes to the 
public history which inſorms us that under this legislation, 
and not only without interference by the National Govern- 
ment, but under its implied sanction, vast mining interests 


have grown up, employing many millions of capital, and 
contributing largely to the prosperity and improvement of 
the whole country.” 

The question in this case was whether the writ of error 
should be dismissed as relating to a question arising upon 
a mining claim, the title to which was in the Government 
of the United States. The Court declined to dismiss the 
writ of error, and subsequently considered the case on its 
merits. 

In this act of 1865, Congress clearly and very distinctly 
recognized the rules and regulations of miners, the customs 
under which the locations were made as being valid and 
effectual in respect to such rights; and in 1866 the act was 
passed which declared this matter very fully and distinctly. 
The first section of the act was, that any mineral lands of the 
public domain, both surveyed and unsurveyed, are hereby 
declared to be free and open to exploration and occupation 
by all citizens of the United States and those who have 
declared their intention to become citizens, subject to such 
regulations as may be declared by the local rules and regu- 
lations of miners, not in conflict with the laws of the United 
States.” If this section be compared with the first section 
of the act of 1872, it will be seen that it varies very little 
from that section. The act of 1872 declared that these 
lands, describing them, however, as mineral deposits in the 
lands of the United States, should be free and open to 
exploration and purchase, the words and purchase being 
added, and the lands in which they are found to occupation 
and purchase by citizens of the United States and those 
who have declared their intention to become such. There 
is no difference in describing those who are qualified to 
occupy and purchase in the two acts, or in the language 
used with respect to the local customs and rules of miners 
in the several mining districts. In that respect the acts are 
the same. 
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In 1870, July 9, a number of sections were added to 
this act of 1866, in which the act was made applicable to 
placer claims, giving the right to proceed under the act of 
1866 in respect to placer claims and making some regula- 
tions in respect to those claims. In neither one of these 
acts—in the act of 1865, in that of 1866, or in the act of 
1870—is there any reference to corporations. In all of 
them reference is made to local customs and rules of miners 
in the several mining districts. In the act of 1872 the first 
reference to corporations is in that section which relates to 
the proceedings to obtain a patent from the United States. 
There is no reference in any preceding section. 

Now these considerations are of considerable weight 
upon this question. In the first place, it was, I think I can 
say with some confidence, never known in any mining dis- 
trict that a corporation could be allowed to make a location 
of a mining claim. Within my knowledge in this territory 
and State of Colorado, no such instance can be found. If 
there is any such I never heard of it, and I think it may be 
true that in other mining countries of the United States the 
same rule has prevailed. While aſter locations have been made 
and claims fully established, the corporations have acquired 
title to them and carried on mining operations in this coun- 
try and elsewhere, the location of a mining claim by a cor- 
poration has not been known; and under these circum- 
stances, the first acts containing no reference to a corpora- 
tion, and referring distinctly to the rules and regulations of 
mining districts, which Congress was anxious to adopt and 
preserve, as far as they should be consistent with statute 
law. I think it is not to be said that a corporation may 
make a mining location unless the language of the act of 
1872 clearly requires it,and as this, the first reference, as I 
have said, to corporations, is in those provisions of the act 
which relate to the acquisition of title, I think it may be 
readily understood that the reference to that was in con- 
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formity with the rules and regulations of miners, which 
allowed corporations to acquire titles after locations had 
been made, and not before; which recognized their right to 
organize for the purpose of carrying on mines after loca- 
tions had been made, but not in respect to the location of 
them. ° 

There is another consideration: In the act of 1866 
and in that of 1872, the miners of each district are 
authorized to make rules and regulations not in conflict 
with the laws of the United States or with the laws of the 
State or Territory in which the district is situated, gov- 
erning the location, the manner required, and the amount 
necessary, subject to the following requirements; that is, 
subject to the limitations contained in this act. It is clear 
enough that persons who were to make these regulations 
were those who were qualified to make locations, and I 
think it would be very absurd to suppose that a corpora- 
tion could appear in any such meeting and act as a corpora- 
tion in the making of rules and regulations for.a mining 
district. This is a matter which hardly admits of discus- 
sion. We cannot suppose that any corporation would be 
authorized to send an agent into any such meeting for the 
purpose of making regulations. They cannot have any- 
thing to do with that subject, and the circumstance that 
Congress has declared, ratified the mode of proceeding of 
miners in making their rules and regulations would indicate 
that Congress also recognized the fact locations could only 
be made by natural persons, citizens of the United States, 
or those who intended to become citizens, and not by the 
agents of corporations. 

For these reasons I am of the opinion that the location 
made by the Josephine Mining Company is invalid, and the 
title acquired by the plaintiff is also invalid. 

Some discussion was had at the bar on the question as 
to whether title could be acquired by a corporation incom- 
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petent to hold and held by the corporation until office 
found, citing those cases in which it has been held that 
upon conveyance to an alien corporation, or one who is not 
authorized to hold lands, the title shall pass and remain in 
the corporation until declared invalid by the State. There 
is no question as to those rules, but they are not at all 
applicable to a case of this kind. If the Government 
should make title to a corporation, those rules would apply ; 
but this is a question as to the person who may be entitled 
under the act of Congress to obtain title from the Govern- 
ment. Upon that subject it must be said that a corporation 
is in the same situation as an alien, that the title cannot be 
acquired under this act of Congress with reference to an 
alien. It has been held by the Supreme Court of Califor- 
nia that no title can pass under this act. That case is Lee 
Dune against Tash, in the 8th volume of the West Coast 
Reporter, 201. I regard the rule applying to corporations 
the same as it is in respect to aliens. 


The demurrer to the complaint will be sustained. 


Letter of Senator Stewart to Senator Name. 

Upon the discovery of gold in California in 1848, a 
large emigration of young men immediately rushed to 
that modern Ophir. These people, numbering in a few 
months hundreds of thousands, on arriving at their future 
home found no laws governing the possession and occupa- 
tion of mines but the common law of right which Ameri- 
cans alone are educated to administer. They were forced, 
by the very necessity of the case to make laws for them- 
selves. The reason and justice of the laws they formed 
challenge the admiration of all who investigate them. Each 
mining district, in an area extending over not less than 
§0,000 square miles, formed its own rules and adopted its 
own customs. The similarity of these rules and customs 
throughout the entire mining region was so great as to 
attain all the beneficial results of well digested general laws. 
These regulations were thoroughly democratic in their 
character, guarding against every form of monopoly, and 
requiring continued work and occupation in good faith to 
constitute a valid possession. 

After the admission of California as a State, in Sep- 
tember, 1850, Mr. Fremont, then Senator from that State, 
introduced a bill, the purpose of which was to establish 
police regulations in the mines. It imposed a small tax 
upon the miners to defray the expenses of the system. 
Many Senators, when the bill came up for discussion, 
expressed the opinion the mines ought to be sold, or some 
means devised by which a direct revenue might be ob- 
tained from that source. Various amendments were offered 
to effect these purposes. But Mr. Benton took a leading 
part in the discussion and contended throughout that good 
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policy required that the mines should remain free and open 
for exploration and development. Mr. Seward sustained 
Mr. Benton. 

The arguments of Senators in favor of free mining 
finally prevailed, and all amendments looking to sale or 
direct revenue were voted down, and the bill finally passed 


the Senate without material amendment, in its original 


form, but failed in the House for want of time to consider 
it. Before the meeting of the next Congress the fact be- 
came known that the miners themselves had adopted local 
rules for their own government, which rendered action on 
the part of Congress unnecessary. And from that time to 


the present, non-action has been the policy of the Govern- 


ment with one single exception. The solemn declaration 
just mentioned, however, on the part of the Senate, in favor 
of a just and liberal policy tò the miners, was hailed by 
them as a practical recognition of their possessory rights, 
and greatly encourged and stimulated mining enterprise, 
and laid the foundation for a system of local government 
now in full force over a vast region of country inhabited 
by nearly a million men. | 

The Legislature of California, at their following session, 
in 1851, had under consideration the subject of legislating 
for the mines, and after full and careful investigation, wisely 
concluded to declare that the rules and regulations of the 
miners themselves might be offered in evidence in all con- 
troversies respecting mining claims, and when not in con- 
flict with the constitution or laws of the State or of the 
United States, should govern the descision of the action. 
A series of wise judicial decisions moulded these regulations 
and customs into a comprehensive system of Common Law, 
embracing not only mining law (properly speaking), but also 
regulating the use of water for mining purposes. The same 
system has spread over all the interior States and Territo- 
ries where mines have been found, as far east as the Mis- 
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souri river. The miner’s law is a part of the miner’s nature. 
He made it and he loves it, trusts it and obeys it He has 
given the toil of his life to discover wealth, which, when 
found, is protected by no higher law than that enacted by 
himself, under the implied sanction of a just and generous 
Government. Miners, as a community, devote three- 
fourths of their aggregate labor to exploration, and conse- 
quently are and ever will remain poor, while individuals 
amass large fortunes, and the treasury of the wena is aug- 
mented and replenished. 

Persons who have not given this subject attention can 
hardly realize the wonderful results of this system of free 
mining. The incentive to the pioneer held out by the 
reward of a gold or silver mine if he can find one, is mag- 
ical upon the sanguine temperament of the prospector. 
For near a quarter of a century a race of men, constituting 
a majority by far of all of the miners of the West, patient 
of toil, hopeful of success, deprived of the associations of 
home and family, have devoted themselves with untiring 
energy to sinking deep shafts, running tunnels thousands 
of feet in solid granite, traversing deserts, climbing moun- 
tains, and enduring every conceivable hardship and priva- 
tion, exploring for mines, all founded upon the idea that no 
change would be made in this system that would deprive 
them of their hard earned treasure. Some of these have 
found valuable mines and a sure prospect for wealth and 
comfort when the appliances of capital and machinery shall 
be brought to their aid. Others have received no compen- 
sation but anticipation—-no reward but hope. 

While these people have done but little for themselves 
they have done valuable service for this Government. 
They have enhanced the value of the property of the nation 
near 100 per cent.; have converted that vast unknown 
region extending from British Columbia on the north to 
Mexico on the south, and from the eastern slope of the 
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Rocky Mountains to the western decline of the Sierra Ne- 
vada, into the great gold and silver fields of the United 
States surpassing in richness and extent the mines of any 
other nation onthe globe. I assert that no one familiar 


with the subject will question the fact that the sand plains, . 


alkaline deserts and dreary mountains of rock and sage 
brush of the great interior would have been as worthless 
to-day as when they were marked by geographers as the 
great Americen desert, but for this system of free mining, 
fostered by our neglect and matured and perfected by our 
generous inaction. No miner has ever doubted the con- 
tinued good faith of the Government, but has put his trust 
in its justice and liberality, traversing mountain and desert 
as incessantly and as hopeful as the farmer of the West has 
ploughed his field. What he now occupies he has discov- 
ered and added to the wealth of the nation. 

The good faith of the Government (promised, as it 
were, by the action of the Senate sixteen years ago), not 


only inspired enterprise and led to discoveries, the magni- 


tude and importance of which cannot be over estimated, 
but in the time of the severest trials of the Union, no people 
were more loyal than the miners. They lost no opportu- 
nity to enlist in your armies or contribute to the support 
of the Government. Their liberal donations to the sanitary 
fund was but a slight manifestation of their deep love of 
the Union and sympathy for its suffering heroes. The little 
town in which I reside contributed in gold coin over $112,- 
000, being at the time about $30 to each voting inhabitant, 
and a like liberality was displayed by the whole coast. 

The people are truly grateful to a generous Govern- 
ment, and time seems to have strengthened the regard they 
feel for their native land and their early homes. But they 
will look with jealous eyes upon every proposition for the 
sale of the mines which they have discovered and made 
valuable. Any public man who advocates it, with whatever 
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motive, is liable to be condemned and discarded as an un- 
faithful servant. The reason for this is obvious. It is their 
all, secured through long years of incessant toil and priva- 


tion, and they associate any sa'e with a sale at auction, 


where capital is to compete with poverty; fraud and in- 
trigue with truth and honesty. It is: not that they do not 
desire a fee simple title, for this they would prize above all 
else ; but most of them are poor and unable to purchase in 
competition with capitalists and speculators, which the 
adoption of any plan heretofore proposed would compel 
them to do; and for these reasons, the opposition to the 
sale of the mineral lands has been unanimous in the min- 
ing States and Territories. 

To extend the pre-emption system—applicable to agri- 
cultural lands—to mines is absurd and impossible. Nature 
does not deposit the precious metals in rectangular forms, 
descending between perpendicular lines into the earth, but 
in veins or lodes. varying from one foot to three hundred 
feet in width, dipping from a perpendicular from one to 
eighty degrees, and coursing through mountains and 
ravines at nearly every point of the compass. In explor- 
ing for vein mines, it is a vein or lode that is discovered, 
not a quarter section of land marked by surveyed bounda- 
ries. In working a vein, more or less land is required, de- 
pending upon its size, course, dip, and a great variety of 
other circumstances, not possible to provide for in passing 
general laws. Sometimes these veins are found in groups, 
within a few feet of each other, and dipping into the earth 
at an angle of from thirty to fifty degrees as at Freiburg, in 
Saxony, or Austin, in Nevada. In such a case a person 
buying a single acre in rectangular form would have sev- 
eral mines at the surface and none at five hundred or a 
thousand feet in depth. With such a division of a mine, 
one owning it at the surface, another at a greater depth, 


neither would be justified in expending money in costly 
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machinery, deep shafts, and long tunnels for the working 
of the same. Nor will it do to sell the lands in advance of 
discovery, for this would stop explorations, and practically 
limit our mining wealth to the mines already found, for no 
one would prospect with much energy upon the land of 
another, and land speculators never find mines. The min- 
eral lands must remain open and free to exploration and 
development, and while this policy is pursued, our mineral 
resources are inexhaustible. There is room enough for 
every prospector who wishes to try his luck in hunting for 
new mines for a thousand years of exploration, and yet 
there will be plenty of mines undiscovered. It would bea 
national calamity to adopt any system that would close that 
region to the prospector. 

The question then presents itself, how shall the Gov- 
ernment give title, so important for permanent prosperity, 
and avoid these intolerable evils? I answer, there is but 
one mode, and that is to assure the title to those who now 
or hereafter may occupy according to local rules, suited to 
the character of the mines and the circumstances of each 


mining district. In the increasing agitation of the subject 


by the introduction into Congress of bills which miners 
regard as a system of confiscation, and which tend to de- 


stroy all confidence in mining titles, we now need statutes 
which shall continue the system of free mining and hold 
the mineral lands open to exploration and occupation, sub- 
ject to legislation by Congress and local rules; something 
which recognizes the obligation of the Government to 
respect private rights which havé grown up under its tacit 
consent and approval, and which shall be in harmony with 
the legislation of 1865, protecting possessory rights, irre- 
spective of any paramount interest of the United States. 
The system will be in harmony with the rules of property 
as understood by a million men, with the legislation of nine 
States and Territories, with a course of judicial decisions 
extending over near a quarter of a century, and finally rat- 
ified and confirmed by the Supreme Court of the United 
States, in harmony, in short, with justice and good policy. 


